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MEMORANDA. 


MEMORANDA. 

Sir  William  Hornet  Knt,  one  of  her  Majesty's  coun- 
sel, was  lippointed  a  Master  of  the  High  Court  of 
Chancery,  in  the  place  of  Henry  Martin^  Esq.,  since 
deceased. 

William  Russell^  Esq.,  barrister  at  law,  was  appointed 
Accountants  General  of  the  High  Court  of  Chancery,  in 
the  place  of  William  George  Adam^  Esq.,  deceased* 

Sir  William  Henry  Maule,  Knt.,  one  of  the  Barons 
of  the  Exchequer,  was,  in  Michaelmas  term,  on  the 
death  of  the  Right  Honourable  Sir  John  Vaughan^  Knt, 
appointed  one  of  the  Judges  of  the  Common  Pleas,  and 

Sir  Robert  Monsey  Boifey  Knt,  her  Majesty's  Soli- 
citor-General, was  thereupon  appointed  Baron  of  the 
Exchequer  in  the  place  of  Sir  W.  H.  Maide. 


Thomas  Wilder  Esq.,  one  of  her  Majesty's  Serjeants 
at  Law,  was  appointed  Solicitor-General,  and  afterwards 
received  the  honour  of  Knighthood. 

George  James  Turner  and  Richard  Bethell^  Esqrs., 
.were  appointed  her  Majesty's  Counsel. 

James  Mannings  John  Halcombe^  William  Fry  Chan- 
tuUj  William  Sfiee^  and  Digby  Cctyley  Wrangham^  Esqrs., 
were  admitted  to  the  degree  of  Serjeants  at  Law. 
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ORDERS  IN  CHANCERY.  ix 

18S9. 


COURT  OF  CHANCERY, 
9th  May^  18S9. 

The  Right  Honourable  Charles  Christopher 
Lord  CoTTENHAM,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the 'Right  Honourable  Henrt 
Lord  Langdale,  Master  of  the  Rolls,  and  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  doth  hereby 
order  and  direct  in  manner  following ;  that  is 
to  say, — 

I.  That  in  all  cases  in  which  it  shall  be  alleged  that 
the  plaintiff  is  prosecuting  the  defendant,  in  this  Court 
and  also  in  some  other  Court,  for  the  same  matter, 
the  defendant  in  eight  days  afler  filing  his  answer  or 
further  answer  to  the  plaintiff's  bill,  shall  be  entitled,  as 
of  course,  on  motion  or  petition,  to  the  usual  Order  for 
the  plaintiff  to  make  his  election  in  which  Court  he  will 
proceed,  with  the  usual  directions  in  that  behalf,  unless 
the  plaintiff  shall,  before  the  expiration  of  the  same 
eight  days,  have  delivered  exceptions  to  the  defendant's 
answer,  or  have  referred  his  further  answer  on  former 
exceptions.  And  in  case  the  plaintiff  shall  have  de- 
livered such  exceptions,  or  referred  the  defendant's 
further  answer  within  such  time,  the  defendant  shall 
be  at  liberty,  by  notice  in  writing  to  be  served  on  the 
plaintiff's  clerk  in  Court,  to  require  the  plaintiff  to 
procure  the  Master's  report  on  such  exceptions,  within 
four  days  from  the  service  of  such  notice.  And  if  the 
plaintiff,  being  so  served  with  such  notice,  shall  not  pro- 
I  cure  the  Master's  report  in  four  days  accordingly,  or  if 

\  the  exceptions  shall  not  be  allowed,  the  defendant  shall 
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1839.  then  be  entitled,  as  of  course,  on  motion  or  petition,  to 
the  usual  Order  for  the  plaintiff  to  elect  in  which  Court 
be  will  proceed,  with  the  usual  directions.  But  in  either 
of  such  cases,  the  plaintiff  shall  be  at  liberty  to  move 
that  such  Order  may  be  discharged  on  the  merits  con- 
fessed in  the  answer. 

II.  That  the  plaintiff  in  any  injunction  cause  having 
obtained  the  common  injunction  to  stay  proceedings  at 
law,  may  (either  before  or  after  the  answer  of  the  de- 
fendant shall  be  put  in,  and  whether  such  injunction 
shall  or  shall  not  have  been  continued  to  the  hearing  of 
the  cause)  obtain  an  Order,  as  of  course,  for  leave  to 
amend  the  bill  without  prejudice  to  the  injunction ;  but 
that  such  Order  shall  contain  an  undertaking  by  the 
plaintiff  to  amend  the  bill  within  one  week  after  the  date 
of  the  Order,  and  in  default  thereof  the  Order  shall  be- 
come void.  And  that  in  case  the  bill  shall  be  amended 
pursuant  to  such  Order,  the  defendant  shall  thereupon, 
and  although  he  may  not  have  put  in  his  answer  to  the 
bill  or  the  amendments  thereof,  be  at  liberty  to  move 
the  Court  on  notice,  to  dissolve  the  injunction,  on  the 
ground  that  the  bill  as  amended  does  not,  even  if  the 
amendments  be  true,  entitle  the  plaintiff  thereto. 

III.  That  in  case  an  injunction  to  stay  proceed- 
ings at  law  shall  be  prayed  for  by  the  bill,  and  shall 
either  not  be  obtained,  or  having  been  obtained,  shall 
have  been  dissolved  upon  the  merits  stated  in  the 
answer,  and  the  plaintiff  shall  afterwards  amend  his  bill, 
and  the  defendant  shall  not  plead,  answer  or.  demur  to 
the  amended  bill  within  eight  days  after  appearance, 
the  plaintiff  shall  be  entitled  to  move  for  an  injunction, 
upon  affidavit  of  the  truth  of  the  amendments. 

IV.  That  foreclosure  causes  when  ready  for  hearing, 
may  be  ordered  to  be  advanced  for  hearing,  under  the 

same 
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same  circumstances,  and  subject  to  the  same  rules  as        18S9. 
other  causes  may  be  ordered  to  be  so  advanced. 

V.  That  in  all  cases  in  which  it  shall  appear,  that 
certain  preliminary  accounts  and  inquiries  must  be  taken 
and  made,  before  the  rights  and  interests  of  the  parties 
to  the  cause  can  be  ascertained,  or  the  questions  therein 
arising  can  be  determined,  the  plaintiff  shall  be  at  liberty, 
at  any  time  after  the  defendants  shall  have  appeared  to 
the  bul,  to  move  the  Court  on  notice,  that  such  inquiries 
and  accounts  shall  be  made  and  taken;  and  that  an 
order  referring  it  to  the  Master  to  make  such  inquiries, 
and  take  such  accounts,  shall  thereupon  be  made,  with- 
out prejudice  to  any  question  in  the  cause,  if  it  shall 
appear  to  the  Court  that  the  same  will  be  beneficial  to 
such  (if  any)  parties  to  the  cause  as  may  not  be  com- 
petent to  consent  thereto,  and  that  the  same  is  consented 
to  by  such  (if  any)  of  the  defendants,  as,  being  competent 
to  consent,  have  not  put  in  their  answer  to  the  bill,  and 
that  the  same  is  consented  to  by,  or  is  proper  to  be 
made  upon  the  statements  contained  in  the  answers  o^ 
such  (if  any)  of  the  defendants  as  have  answered  the  bill. 

VL  That  whenever  any  order  of  course  obtained 
from  the  Master  of  the  Rolls,  in  any  cause  marked  for 
or  set  down  to  be  heard  before  the  Lord  Chancellor 
pursuant  to  the  General  Order  of  the  5th  day  of  May 
1837f  shall  be  alleged  to  have  been  irregularly  obtained, 
any  application  to  discharge  the  same  for  irregularity, 
shall  in  the  first  instance  be  made  to  the  Master  of  the 
Rolls,  aiid  such  cause  and  all  other  applications  to  be 
made  therein,  shall  nevertheless  continue  subject  to  all 
the  regulations  of  the  said  General  Order,  as  if  this 
Order  had  not  been  made. 

COTTENHAM,  C. 

LANGDALE,  M.  R. 

LANCELOT  SHAD  WELL,  V.  C. 
a  2 
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COURT  OF  CHANCERY. 
10th  Mm/^  18S9. 

The  Right  Honourable  Charles  Christopher 
Lord  CoTTENHAM,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henrt 
Lord  Langd ALE,  Master  of  the  Rolls,  and  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  doth  hereby 
order  and  direct  in  manner  following ;  that  is 
to  say,  — 

I.  That  every  person,  to  whom  in  any  cause  or  matter 
pending  in  this  Court,  any  sum  of  money  or  any  costs 
have  been  ordered  to  be  paid,  shall,  after  the  lapse  of  one 
month  from  the  time  when  such  Order  for  payment  was 
duly  passed  and  entered,  be  entitled  by  his  clerk  in 
Court  to  sue  out  one  or  more  writ  or  writs  otjieiifociasj 
or  writ  or  writs  of  elegit,  of  the  form  hereinafter  stated, 
or  as  near  thereto  as  the  circumstances  of  the  case  may 
require. 

II.  That  upon  every  such  Order  hereafter  to  be 
entered,  the  entering  clerk  of  this  Court,  in  whose  di- 
vision the  same  may  be,  shall,  at  the  request  of  the 
party  leaving  the  same,  mark  the  day  of  the  month  and 
year  on  which  the  same  shall  be  so  left  for  entry,  and 
no  writ  ofjieri  facias  or  elegit  shall  be  sued  out  upon 
any  such  order,  unless  the  date  of  such  entry  shall  be  so 
marked  thereon  as  aforesaid. 

III.  That 
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III.  That  such  writs,  when  sealed,  shall  be  delivered  1839. 
to  the  sheriff  or  other  officer  to  whom  the  execution  of 
the  like  writs  issuing  out  of  the  superior  Courts  of 
Common  Law  belongs,  and  shall  be  executed  by  such 
sheriff  or  other  officer,  as  nearly  as  may  be,  in  the  same 
manner  in  which  he  doth  or  ought  to  execute  such  like 
writs ;  and  such  writs,  when  returned  by  such  sheriff  or 
other  officer,  shall  be  delivered  to  the  clerks  in  Court, 
by  whom  respectively  they  were  sued  out,  or  be  left  at 
their  respective  seats,  and  shall  thereupon  be  filed  as  of 
record  in  the  office  of  the  Six  Clerks  of  this  Court. 
And  that  for  the  execution  of  such  writs,  such  sheriff  or 
other  officer  shall  not  take  or  be  allowed  any  fees,  other 
than  such  as  are  or  shall  be  from  time  to  time  allowed 
by  lawful  authority,  for  the  execution  of  the  like  writs 
issuing  out  of  the  superior  Courts  of  Common  Law. 

IV.  That  if  it  shall  appear  upon  the  return  of  any 
such  writ  oi Jieri  facias  as  aforesaid,  that  the  sheriff  or 
other  officer  hath  by  virtue  of  such  writ  seized  but  not 
sold  any  goods  of  the  person  ordered  to  pay  such  sum 
of  money  or  costs  as  aforesaid,  the  person  to  whom  such 
sum  of  money  or  costs  is  payable,  shall,  immediately 
after  such  writ  with  such  return  shall  be  filed  as  of 
record,  be  at  liberty  by  his  clerk  in  Court  to  sue  out  a 
writ  of  Venditioni  exponas  in  the  form  hereinafter  stated, 
or  as  near  thereto  as  the  circumstances  of  the  case  may 
require. 

V.  That  on  every  such  writ  ol  Jieri  facias  and  elegit 
so  to  be  issued  as  aforesaid,  there  shall  be  endorsed  the 
words,  ''  By  the  Court,"  and  also  thereunder  the  calling 
and  place  of  residence  of  the  party  against  whom  such 
writ  shall  be  issued,  and  also  the  name  and  residence  or 
place  of  business  of  the  solicitor  at  whose  instance  the 
same  shall  be  issued,  and  the  name  of  the  clerk  in  Court 

a  3  issuing 
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1839.  issuing  the  same,  and  that  every  such  writ  be  also  en- 
dorsed for  the  sum  to  be  levied  according  to  the  form 
used  upon  like  writs  issuing  out  of  the  superior  Courts 
of  Common  Law. 

VL  That  for  every  such  writ  oijieri  facias  or  ven* 
ditioni  exponas  so  to  be  issued  as  aforesaid,  there  shall 
be  allowed  to  the  clerk  in  Court  issuing  the  same  the 
sum  of  eighteen  shillings  and  sevenpence,  and  for  every 
such  writ  of  elegit  the  sum  of  one  pound  ten  shillings, 
and  that  there  be  allowed  to  the  solicitor  at  whose 
instance  any  sdch  writ  oijteri  facias^  elegit^  or  venditioni 
exponas  shall  be  issued,  the  sum  of  six  shillings  and 
eightpence  for  instructions  for  the  said  writ,  and  that 
there  be  also  allowed  to  such  solicitor  the  further  $um 
of  six  shillings  and  eightpence  for  attending  to  procure 
a  warrant,  and  for  attending  to  instruct  the  officer 
charged  with  the  execution  of  such  writ. 
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1839. 


FORMS  OF  WRITS. 


No.  I. 


Writ  of  Fieri  Facias^  on  a  Decree  or  Order  of  the  Court 
of  Chancery  for  Payment  of  Money. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  GrecU  Britain  and  Ireland,  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of 
C  Z).  in  your  bailiwick,  you  cause  to  be  made  the  sum 
of  £  ,  which  lately  before  us  in  our  High  Court 

of  Chancery  in  a  certain  cause,  or  certain  causes  {as  the 
case  may  be)  wherein  A.  B,  is  plaintiff,  and  C  D.  is  de- 
fendant, or,  in  a  certain  matter  there  depending,  intituled 
**  In  the  matter  of  E.  F.'*  {as  the  case  may  be),  by  a  De- 
cree or  Order  {as  the  case  may  be)  of  our  said  Court, 
bearing  date  the  day  of  ,  was  decreed 

or  ordered  {as  the  case  may  be)  to  be  paid  by  the  said 
C  Z).  to  A.  B.  And  that  of  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick,  you  further  cause  to  be 
made  interest  upon  the  said  sum  oi  £  ,  at  the 

rate  of  i^4  per  centum  per  annum,  from  the  day 

of  (a).     And  that  you  have  that  money 

and  interest  before  us,  in  our  said  Court  immediately 
after  the  execution  hereof,  to  be  paid  to  the  said  A,  J3. 
in  pursuance  of  the  said  Decree  or  Order  {as  the  case 

may 

(a)  The  day  on  which  the  De-      tcher  1858,  say,  ^*  from  the  1st 
cree  or  Order  was  made,  or,  if     day  of  October  1858." 
that  were  prior  to  the  1st  Oo 

a  4 
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1839.  ^  may  be).  And  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reign  yoii  are 
authorised  and  required  to  do  in  this  behalf;  and  in 
what  manner  you  shall  have  executed  this  our  writ, 
make  appear  to  us  in  our  said  Court  immediately  after 
the  execution  thereof.     And  have  there  then  thb  writ. 

Witness  ourself  at  Westminster  the         day  of 
in  the  year  of  our  reign. 

9 

No.  11. 

Wril  of  Fieri  Facias^  on  a  Decree  or  Order  of  the  Court 
of  Chancery  for  Payment  of  Money  and  Interest. 

Victoria,  by  the  Grace  of  God  of  the  United  King* 
dom  of  Great  Britain  and  Ireland,  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of 

C  Z).  in  your  bailiwick,  you  cause  to  be  made  the  sum 

of  ^  ,  and  also  interest  thereon,  at  the  rate 

of  i£^4  per  centum  per  annum,  from  the  day  of 

(a),  which  said  sum  of  money  and  interest 
were  lately  before  us  in  our  High  Court  of  Chancery, 
in  a  certain  cause,  or  certain  causes  {as  the  case  may  be\ 
wherein  A.  B.  is  plaintiff  and  C.  Z).  is  defendant,  or  in 
a  certain  matter  there  depending,  intituled  ^*  In  the 
matter  of  E.  F"  {as  the  case  may  be)  by  a  Decree  or 
Order  {as  the  case  may  be)  of  our  said  Court,  bearing 
date  the  day  of  ,  decreed  or  ordered 

{as  the  case  may  be)  to  be  paid  by  the  said  C  D.  to  A.  J3., 
and  that  you  have  that  money  and  interest  before  us,  in 
our  said  Court  immediately  after  the  execution  hereoi^ 
to  be  paid  to  the  said  A.  B.  in  pursuance  of  the  said 

'  Decree 
(o)  The  day  mentioned  in  the  Order. 
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Decree  or  Order  {as  the  case  may  be).  And  that  you  1839. 
do  all  such  thbgs  as  by  the  statute  passed  in  the  second 
year  of  our  reign  you  are  authorised  and  required  to  do 
in  this  behalf,  and  in  what  manner  you  shall  have  exe- 
cuted this  our  writ,  make  appear  to  us  in  our  said 
Court  immediately  after  the  execution  thereof.  And 
have  there  then  this  writ 
Witness,  &c. 

No.  III. 

Writ  of  Fieri  Facias^  on  a  Decree  or  Order  of  the  Court 
f^  Chancery  for  Payment  of  Money  and  Costs* 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland^  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of 
C.  Z).  in  your  bailiwick,  you  cause  to  be  made  the  sum 
of  ^  ,  which  said  sum  of  money  was  lately 

before  us  in  our  High  Court  of  Chancery,  in  a  certain 
cause,  or  certain  causes  {as  the  case  may  be),  wherein 
A.  B.  is  plaintiff  and  C.  D.  is  defendant,  or  in  a 
certain  matter  there  depending,  intituled  **  In  the 
matter  of  E.  FJ*  {as  the  case  may  be),  by  a  Decree  or 
Order  {as  the  case  mcy  be)  of  our  said  Court,  bearing 
date  the  day  of  ,  decreed  or  ordered  {as 

the  case  may  be)  to  be  paid  by  the  said  C  D.  to  A.  J3., 
together  with  certain  costs  in  the  said  Order  mentioned, 
and  which  costs  have  been  taxed  and  allowed  by  G.  H., 
Esquire,  one  of  the  Masters  of  our  said  Court  at  the 
sum  of  j6  ,  as  appears  by  the  certificate  of 

the  said  l^aster,  dated  the  day  of  ,  and 

that  of  the  goods  and  chattels  of  the  said  C  Z).  in  your 
bailiwick,  you  further  cause  to  be  made  the  said  sum  of 
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18  39.       £  {fl\  together  with  interest  at  the  rate  of 

£^  per  centum  per  annum  on  the  said  sum  of  £ 

{p\  from  the  day  of  {c\  and 

on  the  said  sum  of  £  (a),  from  the 

day  of  (£f),  and  that  you  have  that  money  and 

interest  before  us  in  our  said  Court  immediately  after 
the  execution  hereof,  to  be  paid  to  the  said  ^  JB.  in 
pursuance  of  the  said  Decree  or  Order  [as  the  case  may 
be)\  And  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  au- 
thorised and  required  to  do  in  this  behalf,  and  in  what 
manner  you  shall  have  executed  this  our  writ,  make 
appear  to  us  in  our  said  Court  immediately  after  the 
execution  thereof.  And  have  there  then  this  writ. 
Witness,  &c. 

No.  IV. 

Writ  of  Fieri  Facias^  on  a  Decree  or  Order  of  the  Court 
of  Chancery  for  Payment  of  Money  ^  Interest  y  and  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  Queen,  Defender  of 
the  Faith. 

To  the  SheriflF  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of 

C.  D.  in  your  bailiwick,  you  cause  to  be  made  the  sum 

of  if  ,  and  also  interest  thereon  at  the  rate  of 

£^  per  centum  per  annum,  from  the        day  of 

{d\  which  said  sum  of  money,  and  interest  were 

lately 

(a)  The  costs.  certificate,  or,  if  that  were  prior 

{b)  The  money.  *to  the  1st  of  October  1858,  say, 

(c)  The  date  ofthe  Order,  or,  "from  the  Ist  day  of  October 

if  that  were  prior  to  the  1st  Oc-  18J8." 

tober  1858,  say,  *'  from  the  1st  ((£)  The  day  mentioned  in  the 

day  of  October  1858."  Order. 
Id)  The  date  of  the  Master's 
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lately  before  us  in  our  High  Court  of  Chancery,  in  a  18d9. 
certain  cause,  or  certain  causes  {as  the  case  may  be)j 
wherein  A*  B.  is  plaintiff  and  C  D.  is  defendant,  or  in 
a  certain  matter  there  depending,  intituled  *^  In  the 
matter  of  E.  F"  {as  the  case  may  be)t  by  a  Decree  or 
Order  {as  the  case  may  be)  of  our  said  Court,  bearing 
date  the        day  of  ,  decreed  or  ordered  {as  the 

case  may  be)  to  be  paid  by  the  said  C  Z).  to  A.  A, 
together  with  certain  costs  in  the  said  order  mentioned, 
and  which  costs  have  been  taxed  and  allowed  by  G.  //., 
Esquire,  one  of  the  Masters  of  our  said  Court,  at  the  sum 
of  <^  ,  as  appears  by  the  certificate  of  the  said 

Master,  dated  the  day  of  ,  and  that  of 

the  goods  and  chattels  of  the  said  C  D.  in  your  baili- 
wick, you  further  cause  to  be  made  the  said  sum  of 
£  ,  together  with  interest  thereon  at  the  rate 

aforesaid,  from  the  day  of  (£},  and  that 

you  have  that  money  and  interest  before  us,  in  our  said 
Court  immediately  after  the  execution  hereof,  to  be  paid 
to  the  said  A.  B.  in  pursuance  of  the  said  Decree  or 
Order  {as  the  case  may  be).  And  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorised  and  required  to  do  in  this 
behalf,  and  in  what  manner  you  shall  have  executed 
this  our  writ,  make  appear  to  us  in  our  said  Court  im« 
mediately  after  the  execution  thereof.  And  have  there 
then  this  writ. 
Witness,  &c. 

(Jb)  The  date  of  the  Masters      185S,  say»  '^from  the  Ist  day  of 
certificate  of  taxation,  or,  if  that      October  1858." 
were  prior  to  the  Ist  October 
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1839. 

No.V. 

ff  rit  of  Fieri  FaciaSj  on  a  Decree  or  Order  of  the  Court 
of  Chancery  for  Payment  of  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland^  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of 
C.  D.  in  your  bailiwick,  you  cause  to  be  made  the  sum 
of  £  ,  for  certain  costs  which  were  lately  before 

us  in  our  High  Court  of  Chancery,  in  a  certain  cause, 
or  certain  causes  {as  the  case  may  be),  wherein  A.  B.  is 
plaintiff  and  C  Z).  is  defendant,  or  in  a  certain  matter 
there  depending,  intituled  "  In  the  matter  of  E.  JF."  {as 
the  case  may  be),  by  a  Decree  or  Order  {as  the  case  may 
be)  of  our  said  Court,  bearing  date  the  day  of 

,  decreed  or  ordered  {as  the  case  may  be)  to  be 
paid  by  the  said  C  D»  to  A.  B.,  and  which  costs  have 
been  taxed  and  allowed  by  G.  H.,  Esquire,  one  of  the 
Masters  of  our  said  Court,  at  the  said  sum  of  <3^  , 

as  appears  by  the  certificate  of  the  said  Master,  dated 
the  day  of  .    And  that  of  the  goods  and 

chattels  of  the  said  C.  Z).  in  your  bailiwick,  you  further 
cause  to  be  made  interest  on  the  said  sum  o(  ^  , 

at  the  rate  of  jf  4  per  centum  per  annum  from  the 
day  of  (a),  and  that  you  have  that  money  and 

interest  before  us,  in  our  said  Court,  immediately  after 
the  execution  hereof  to  be  paid  to  the  said  A.  B.,  in 
pursuance  of  the  said  Decree  or  Order  {as  the  case  may 
be).  And  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  author- 
ised  and  required  to  do  in  this  behalf.     And  in  what 

manner 

{a)  The  date  of  the  Master's      "  from  the  l  st  day  of  October 
certificate,  or,  if  that  were  prior      1838." 
to  the    1st  Orloher  1858,  say, 
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manner  you  shall  have  executed  this  our  writ,  make        1839. 
appear  to  us  in  our  said  Court  immediately  after  the 
execution  thereof.     And  have  there  then  this  writ. 
Witness,  &c. 

No.  VI. 

Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court  <^ 
Chancerjfj  for  Payment  of  Money^  or  Money  and  In^ 
terest* 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  o«  greeting. 

Whereas,  lately  in  our  High  Court  of  Chancery,  in 
a  certain  cause,  or  certain  causes  {as  the  case  may  &e), 
there  depending,  wherein  A.  B.  and  others  are  plaintiffs, 
and  CD.  and  others  are  defendants,  or  in  a  certain 
matter  there  depending,  intituled  ^'  In  the  matter  of 
E,  F"  {as  the  case  may  be\  by  a  Decree  or  Order  {as  the 
case  may  be)  of  our  said  Court,  made  in  the  said  cause 
or  matter  {as  the  case  may  be),  and  bearing  date  the 
day  of  ,  it  was  decreed  and  ordered,  or  or- 

dered {as  the  case  may  be\  that  the  said  C  D.  should 
pay  unto  A.  B.  the  sum  of  ^  {if  interest  be 

given  by  the  order,  say  "  together  with  interest  thereon, 
afler  the  rate  of  i^4>  per  centum  per  annum,  from  the 
day  of  ").  And  afterwards,  the  said 

A,  B.  came  into  our  said  Court  of  Chancery,  and  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided,  chose  to  be  delivered  to  him,  her,  or  them  {as 
the  case  may  be),  all  the  goods  and  chattels  of  the  said 
C.  X>.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough ;  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your 
bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust  for  him, 
was  seised  or  possessed  of  on  the  day  of 

in 
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1 839.        in  the  year  of  our  Lord  or  at  any  time  after- 

wards, or  over  which  the  said  C  D.  on  the  said 
day  of  {a)j  or  at  any  time  afterwards  had  any 

disposing  power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to  hold 
to  him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements,  rec* 
tories,  tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns  until  the  said  sum  of  j^  ,  together 

with  interest  thereon,  at  the  rate  of  j^4  per  centum  per 
annum,  from  the  said  day  of  {b)  shall  have 

been  levied.  Therefore  we  command  you  that  with- 
out delay  you  cause  to  be  delivered  to  the  said  A.  J3.,  by 
a  reasonable  price  and  extent,  all  the  goods  and  chattels 
of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough ;  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure,  in 
your  bailiwick,  as  the  said  C  D.,  or  any  person  in  trust 
for  him,  was  seised  or  possessed  of  on  the  said  day 
of  (a),  or  at  any  time  afterwards,  or  over  which 

the  said  C  D,  on  the  said         day  of  (a),  or  at 

any  time  afterwards,  had  any  dbposing  power,  which  he 
might,  without  the  assent  of  any  otht?r  person,  exercise 
for  his  own  benefit.  To  hold  the  said  goods  and  chattels 
to  the  said  A.  B.  as  his  proper  goods  and  chattels ;  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  sum  of  ^  ,  together  with  interest 

as  aforesaid,  shall  have  been  levied.    And  in  what  man- 
ner 

(a)  The  day  on  which  the  the  day  on  which  the  Decree 
Decree  or  Order  was  made.  or  Order  was  made,  or,  in  case 

{b)  If  the  Order  be  for  money  it  was  made  prior  to  the  Ist  day 
and  interest,  the  day  mentioned  of  October  1838,  say,  "  from  the 
in  the  Order;  if  for  money  only,      ist  day  of  October  1838." 
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oer  you  sfaall  have  executed  this  our  writ,  make  appear        1839. 

to  us  in  our  Court  of  Chancery  aforesaid,  immediately 

after  the  execution  thereof,  under  your  seal  and  the 

seals  of  those  by  whose  oath  you  shall  make  the  said 

extent  and  appraisement     And  have  there  then  this 

writ. 

Witness  ourself  at  Westminsterj  && 

No.  VII. 

Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court  of 
Chancery  for  Payment  of  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britaiti  and  Ireland^  Queen,  Defender  of 
the  Faith. 

To  the  Sheriff  of  greeting. 

Whereas,  lately  in  our  High  Court  of  Chancery,  in  a 

• 

certain  cause,  or  certain  causes  {as  the  case  may  be),  there 
depending,  wherein  A.  B.  and  others  are  plaintiffs,  and 
C.  D.  and  others  are  defendants,  or  in  a  certain  matter 
there  depending,  intituled  ^*  In  the  matter  of  E,  F"  {as 
the  case  may  be),  by  a  Decree  or  Order  {as  the  case  may 
be)  of  our  said  Court,  made  in  the  said  cause  or  matter 
(05  the  case  may  be),  and  bearing  date  the  ■  day  of 
,  it  wa&  decreed  and  ordered,  or  ordered  {as 
the  case  may  be),  that  C  D.  should  pay  unto  A*  B.  cer- 
tain costs  as  in  the  said  Decree  or  Order  {as  the  case 
may  be)  mentioned,  and  which  costs  have  been  taxed  and 
allowed  by  G.  H,,  Esquire,  one  of  the  Masters  of  our 
said  Court,  at  the  sum  of£  ,  as  appears  by  the 

certificate  of  the  said  Master,  dated  the  day  of 

•  And  afterwards  the  said  A.  B.  came  into 
our  said  Court  of  Chancery,  and,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  chose  to 
be  delivered  to  him  all  the  goods  and  chattels  of  the  said 
C  2>»  in  your  bailiwick,  except  hb  oxen  and  beasts  of 
the  plough ;  and  also  all  such  lands,  tenements,  rectories, 

tithes. 
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1839.  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your 
bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust  for  him, 
was  seised  or  possessed  of  on  the  day  of  (a), 

in  the  year  of  our  Lord  ,  or  at  any  time  after- 

wards, or  over  which  the  said  C  2).  on  the  said 
day  of  (a),  or  at  any  time  afterwafds,  had  any 

disposing  power,  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit;  to 
hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments  respec- 
tively, according  to  the  nature  and  tenure  thereof,  to 
him  and  to  his  assigns,  until  the  said  sum  oi  £  , 

together  with  interest  thereon,. at  the  rate  of  i€* 4  per 
centum  per  annum,  from  the  said         day  of  (i), 

shall  have  been  levied.  Therefore  we  command  you 
that  without  delay  you  cause  to  be  delivered  to  the  said 
A.  B.,  by  a  reasonable  price  and  extent,  all  the  goods 
and  chattels  of  the  said  C  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough ;  and  also  all  such 
lands  and  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  i)., 
or  any  person  or  persons  in  trust  for  him,  was  or  were 
seised  or  possessed  of,  on  the  said         day  of  (c), 

or  at  any  time  afterwards,  or  over  which  the  said  C  D. 
on  the  said  day  of  (c),  or  at  any  time 

afterwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person  or  persons,  exer- 
cise for  his  own  benefit;  to  hold  the  said  goods  and 
chattels  to  the  said  A.  B.  as  his  proper  goods  and  chat- 

tels; 

(a)  The  date  of  the  Master's  tober  1838,  say,  "from  the  Ist 

certificate  of  taxation.               "  day  of  October  1 838." 

{b)  The  date  of  the  Master's  (c)  The  date  of  the  Master's 

certificate  of  taxation,  or,  if  that  certificate  of  taxation, 
were  prior  to  the  1st  day  of  Oc- 


ORDERS  IN  CHANCfiRY.  xit 

tdn;  ttid  also  to  hold  the  said  lands,  lenemeftti^^  tw-       liS9St. 

toiks)  fithesy  rents,    and  hereditam^U  respectively, 

aoeording  to  die  nature  and  tenure  thereof,  to  him  lind 

to  hia  asrigns^  mtil  the  said  Sttm  of  ^  ,togetfiei^ 

with  interest  as  aforesaid,  shidl  have  been  levied.    AttA 

in  what  mattoer  you  shall  have  executed  this  our  wlit^ 

make  appear  to  as  in  oar  Court  of  Cbancery  aforesaid, 

tmiMdiately  after  the  ^ecntion  thereof,  under  yotir  ^eal 

and  the  stels  of  those  by  whose  oath  you  shall  make  the 

said  exMbt  «t*d  appftusement    And  have  there  then 

thia  writ. 

Witness  oatsdf  at  JFeshmnsia-j  && 

No.  VIII. 

Writ  of  megU  M  a  Decree  oi^  Order  of  ihe  Court  ijf 
Chanttryifor  Paynum  ^  Money  and  Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland^  Queen,  Defender  of 
the  Faith. 

To  the  Sher^  of  greeting. 

WHSBSiuSy  latdy  in  our  High  Court  of  Chancery,  in  a 
oertaia  causey  or  certain  causes  {as  the  tase  iMoy  be\  tiiere 
depending,  wherein  A^  B*  and  others  are  plaintiflb,  and 
C  IX  and  others  are  defendants,  <Mr  in  a  certain  matter 
there  dq>ending,  indtukd  **  In  the  matter  of  Ek  ¥!^ 
(tfs  the  case  My  £e),  by  a  Decree  or  Order  {as  the  ease 
migf  be}  of  our  said  CowiV  made  in  the  said  caose  or 
matter  {as  tie  case  nuuf  be\  and  bearing  dbte  the 
day  of  ,  it  was  decreed  and  ordered,  or  ordered 

{as  the  case  may  be)^  that  C.  D.  should  pay  unto  A.  B* 
the  sum  of  £  ,  together  with  certain  costs  as  in 

die  said  Deeree  or  Order  {as  the  eaee  may  be)  men- 
tioned, and  which  costs  have  been  taxed  and  allowed  by 
G.  H^f  Esquire,  one  of  the  Masters  of  our  said  Court,  at 
the  sum  of  j^  ,  as  appears  by  ihe^certificate  of  the 

Vol.  I.  b  said 
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1889.  ^    said  Master,  dated  the         day  of  .   And  afters 

WARDS  the  said  A.  B.  came  into  our  said  Court  of  Chan* 
cerjTy  and  according  to  the  form  of  the  statute,  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  goods  and  chattels  of  the  said  C  2>.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the  plough ;  and 
also  a11  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure^  in  your  bailiwick,  as 
the  said  C  jD.,  or  any  one  in  trust  for  him,  was  seised 
or  possessed  of  on  the  day  of  ,  in  the  year 

of  our  Lord  (a),  or  at  any  time  afterwards,  or 

over  which  the  said  C  2>.,  on  the  said  day  of 

,  or  at  any  time  afterwards,  had  any  dis- 
posing power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit;  to  hold  to 
him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof  to  him  and  to 
his  assigns,  until  the  said  two  several  sums  oi  £  , 

and  £  ,  together  with  interest  upon  the  said 

sum  of  J^  ,  at  the  rate  of  j^4  per  centum  per  an* 

num,  ftt>m  the         day  of  (i),  and  on  the  said, 

sum  of  £  at  the  rate  aforesaid,  fit)m  the 

day  of  (c),  shall  have  been  levied.   Therefore 

WE  coBfMAND  you  that  without  delay  you  cause  to  be 
delivered  to  the  said  A.  B^  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C  2>.  in 
your  bailiwick,  except  his  oxen  and  beasts  of  the  plough; 

and 

(a)  The  day  on  which   the  (c)  The  date  of  the  Matter's 

Decree  or  Order  was  made.  certificate  of  tazation,  or,  if  that 

(6)  The  day  on  which  the  De-  were  prior  to  the  ist  day  of  Oc^ 

cree  or  order  was  made,  or,  in  tober  185S,  say  **  from  the  1st 

case  it  was  made  prior  to  the  1st  day  of  October  18J8." 
of  October  1 838,  say  •*  from  the 
Ist  d^  of  October  ISSS." 


»  • 
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and  also  all  such  lands  and  tenements^  rectories,  tithes,  l8Sd* 
rents,  and  hereditaments,  including  lands  and  beredita- 
tnents  of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  C.  A,  or  any  person  or  persons  in 
trust  for  him,  was  or  were  seised  or  possessed  of  on  the 
said  day  of  ((/),  or  at  any  time  afterwards, 

or  over  which  the  said  C  D.,  on  the  said  day 

of  {d)f  or  at  any  time  afterwards,  had  any  dis- 

posing power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  the 
said  goods  and  chattels  to  the  said  A»  B*  as  his  proper 
goods  and  chattels;  and  also  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  two  several  sums 
of  £  and  ^  ,  together  with  interest 

aforesaid,  shall  have  been  levied*  And  in  what  manner 
you  shall  have  executed  this  our  writ,  make  appear  to 
us  in  our  Court  of  Chancery  aforesaid,  immediately  after 
the  execution  thereof,  under  your  seal  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement.  And  have  there  then  this  writ 
Witness  ourself  at  Westminster^  &c. 

No.  IX. 

Writ  of  Elegit  on  a  Decree  or  Order  of  the  Cowt  of 
Chancery^  for  Payment  of  Money ^  Interest^  and  Costs* 

Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Irelandy  Queen,  Defender  of 
the  Faith. 

To  the  SherlfTof  greeting. 

Wh£R£A8,  lately  in  our  High  Court  of  Chancery,  in  a 

certain  cause,  or  certain  causes  {as  the  case  may  be\  there 

depending,  wherein  A.  B.  and  others  are  plaintifis,  and 

CD. 

{fy  The  day  oa  which  the  Decree  or  Order  was  made. 

b  2 
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1859.  C.  A  and'  others  are  defendanlfi^  or  in  a  certiun  matter 
there  depending,  intituled  ^  In  the  matter  of  E.  F/* 
(fl$  the  case  mat/  be),  by  a  Decree  or  Order  {as  the  case 
may  be)  of  our  said  Court,  made  in  the  said  cause  or 
matter  {as  the  case  nunf  be\  and  bearing  date  the 
day  of  ',  it  was  ordered  and  deereed,  or  or- 

4ered  {as  the  case  mey  be)f  that  C.  D.  should  pay  unio 
A.  B*  the  sum  of  £  ,  together  with  interest 

thereon,  after  the  rate  of  £^  per  centam  per  annumy 
from  the  day  of  »  together  also  with 

'  certain  costs,  as  in  the  said  Decree  or  Order  {as  the  case 
nun/  be)  mentioned,  and  which  costs  have  been  taaced 
and  allowed  by  6.  //.,  Esquire,  one  of  the  Mastess  of  our 
said  Court,  at  the  sum  of  ^6*  ,  as  appeara  by 

the  certificate  of  the  said  Miyster^  dated  the  day 

of  •   Ako  AFTEfiWARns  the  sttd  ^  jB.  came  inta 

our  said  Court  of  Chancery,  and  according  to  the  statute 
in  such  case  made  and  provided,  chose  to  be  delivered 
to  him  all  the  goods  and  chattels  of  the  said  C  2X  in 
your  bailiwick,  except  his  oxen  and  beasts  off  the  plough ; 
and  also  9II  such  lands,  tenemoats,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  in  your  bailiwick,  as  the 
said  C,  D.,  or  any  one  in  trust  for  him,  was  seised  or 
possessed  of  on  the  day  of  ,  in  the*  year 

of  our  Lord  (a),  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D.  on  the  said  day  of 

(a),  or  at  any  time  afterwards,  had  any  dis- 
posing power,  which  he  mighty  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit ;  to  hold 
to  him  the  said  goods  and  chattels,  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively,  ac- 
cording to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  two  several  sums  of  <^  ^ 

and 
(a)  The  day  on  which  the  decree  or  order  was  made* 


,♦ 
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and  £  >  together  with  interest  upon  the  said       lSi9. 

sum  of  ^  »  at  the  rate  of  £^  per  centum  per 

annumy  from  the  said  day  of  (&)»  and 

on  the  said  sum  of  i^  ,  at  the  rate  aforesaid^ 

from  the  day  of  {p\  shall  hare  been 

hricd.  Thsvvobb  we  comnuaid  you^  that  without  de* 
lay  you  cause  to  be  deliveredp  to  the  said  A^B^  by  » 
reasonable  price  and  extent,  all  the  goods  and  chattels 
of  tbe  said  C.  iX  in  your  bailiwick^  except  his  oxen  and 
beasts  of  the  ploughj  and  also  all  aucb  lands  and  tene* 
mentsy  rectories^  tithes,  renls^  and  hereditasieBtB^  tndad- 
ing  landa  and  hereditaments  of  copyhold  or  customary 
tenurey  in  yoor  bailiwick,  as  the  said  C.  D^  or  any  per- 
aoa  or  persona  in  trust  for  hino^  was  or  wore  seised  or 
possessed  of  on  the  said  day  of  (d),  or  at 

any  time  afterwards,  or  over  which  the  said  C.  D.  on 
die  said  day  of  ,  or  at  any  time  after- 

varde,  had  any  disposing  power  which  he  might,  with- 
out the  assent  of  any  other  person,  exercise  for  his  own 
benefit)  to  bold  the  said  goods  and  chattels  to  the  said 
AmB.  as  his  proper  goods  and  chattels  and  also  to 
bold  the  siud  lands,  tenements,  rectories^  tithes,  rents, 
and  hereditaments  respectively,  according  to  the  nature 
and  tenure  thereof  to  him  aad  \o  his  assigns,  witil  the 
asid  two  several  sums  of  <s^  ,  and  J^  , 

together  with  interest  as  aforesaid,  shall  have  been  levied. 
And  in  what  manner  you  shall  have  executed  this  our 
writ,  make  appear  to  us  in  our  Court  of  Chancery  afore* 
said,  immediately  after  the  execution  thereof,  under 
.your  seal,  and  the  seals  of  those  by  whose  oath  you 
shall  make  the  said  extent  and  appraisement.  And  have 
there  then  this  writ 

Witness  ourself  at  Westminster^  &c 

{h)  The  day  mentioned  in  the  1858,  say  **  from  the  Ist  di^r  of 

Decree  or  Order.  OcUAer  1858." 

(c)  The  date  of  the  Maater's  {d)  The  day  on  which  the 

certificate  of  taxadon,  or,  if  that  Decree  or  Order  was  made. 
were  poor  to  the  l8t  of  Odo^ 


1889. 
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No.  X, 

Writ  of  Venditioni  Exponas* 

Victoria^  by  the  Grace  of  God  of  the  United  King-, 
dom  of  Great  Britain  and  Ireland^  Queen^  Defender  of 
the  Faith. 

To  the  SherijQT  of  greeting. 

Where  A8|  by  our  writ,  we  lately  commanded  you  that 
of  the  goods  and  chattels  of  C  Z).  {here  recite  thejleri 
Jacias  to  the  end)*    And  on  the  day  of 

you  returned  to  us  in  our  Court  of  Chancery  aforesaid, 
that  by  virtue  of  the  said  writ  to  you  directed,  you  had 
taken  goods  and  chattels  of  the  said  C  Z>.  to  the  value 
of  the  money  and  interest  aforesaid,  which  said  goods 
and  chattels  remained  in  your  hands  unsold  for  want  of 
buyers.  Therefore  we,  being  desirous  that  the  said 
A.  B.  should  be  satisfied  his  money  and  interest  afore- 
said, command  you  that  you  expose  to  sale,  and  sell  or 
cause  to  be  sold,  the  goods  and  chattels  of  the  said  C.  2)., 
by  you  in  form  aforesaid  taken,  and  every  part  thereof, 
for  the  best  price  that  can  be  gotten  for  the  same,  and 
have  the  money  arising  from  such  sale  before  us  in  our 
said  Court  of  Chancery  aforesaid,  immediately  after  the 
execution  hereof^  to  be  paid  to  the  said  A.  B.  And  have 
there  then  this  writ. 

Witness  ourself  at  Westminster^  the 

day  of  >  in  the 

year  of  our  reign. 

COTTENHAM,  C. 
LANGDALE,  M.  R. 
LANCELOT  SHAD  WELL,  V.  C. 
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IN 
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TULLETT  til  ARMSTRONG.  ^?**  "• 


"XJATHJNIEL  BRADFORD,  by  his  wiU,  dated  A  tctator 

I  ^J  "^  gave  propeity- 

•^  ^    the  27th  of  March  1820,  gave,  devised,  and  be-  to  trustees,  in 

queathed  unto  his  daughter,  Ann  Bradfordj  and  WiUiam  ^^  fo/^^ 

Go/es,  and  their  respective  heirs,  executors,  administra-  with  re- 

♦-*«-    mainder  to 

^^®'  M.  A.  r., 

tlien  a  feme  sole,  for  life,  in  such  manner  that  it  should  not  beantidpated,and  that 
no  husband  should  acquire  any  control  over  it.  M,  A,  T,  was  unmarried  at  the 
death  of  the  testator,  but  she  married  in  the  lifetime  of  the  widow :  Held,  that  both 
the  separate  use  clause,  and  the  restriction  against  alienation,  became  effectual  on 
her  marriage. 

Property  given  to  a  woman  for  her  separate  use,  independent  of  any  husband, 
mav  be  enjoyed  by  her  as  her  separate  estate,  although  the  property  becomes  vested 
in  her  while  discovert 

If  the  gift  be  made  for  her  separate  use,  without  more,  she  has,  during  coverture, 
an  alienable  estate  independent  of  her  husband ;  but  if  the  gift  be  for  her  separate 
use,  without  power  of  alienation,  she  has,  during  coverture,  an  unalienable  estate 
independent  of  her  husband;  in  dther  case  however,  she  has  while  discovert,  a 
power  of  alienadon. 

The  restraint  against  alienation  is  annexed  to  the  separate  estate  only,  and  the 
separate  estate  has  its  existence  only  during  coverture;  but  whilst  the  woman  is 
discovert,  the  separate  estate,  whedier  modified  by  restraint  or  not,  is  suspend^, 
and  has  no  operatioD,  though  it  ia  capable  of  arising  upon  the  happening  of  a 
nia|ni^;e. 

YolL  B 
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1888.  '    torSf  and  assigns,  all  and  every  his  freehold,  copyhold, 
^uuMT      *"^^  leasehold  estates,  and  all  his  personal  estate;  to 
V,  hold  the  same  unto  the  said  Ann  Bradfbrd  and  WWiam 

Gatesy  their  heirs,  executors,  administrators,  and  assigns 
respectively,  according  to  the  nature  thereof,  upon  trust, 
to  stand  seised  and  possessed  of  the^  same  respectively, 
during  the  life  of  the  testator^s  wife.  Aim  Bradford^ 
in  trust  for  her ;  and  from  and  immediately  after  her 
decease,  upon  trust  for  —  and  the  said  testator  thereby 
gave  and  devised  unto  his  said  daughter,  Ann  Brad" 
ford,  amongst  other  things,  his  freehold  messuage  or 
tenement,  and  the  hereditaments  and  premises,  situated 
in  Church  Street^  Brighton;  to  hold  the  same^  with  the 
appurtenances,  unto  his  said  daughter,  Ann  Bradford, 
and  her  heirs  and  assigns.  And  from  and  imme- 
diately after  the  decease  of  the  said  testator's  said  wife, 
upon  trust  for— -and  he  thereby  gave  and  devised  unto 
and  equally  between  his  said  daughter,  Ann  Brad/brd, 
and  his  grandaughters,  Georgiana  Pierpoint,  and  the 
Defendant  Mrs.  Armstrong,  by  her  then  name  of  Mary 
Augusta  Tilt,  a  copyhold  messuage  and  premises, 
situate  in  Brighton  Place ;  to  hold  the  same  copyhold 
premises,  and  the  appurtenances,  unto  and  equally  be<- 
tween  his  said  daughter,  Ann  Bradford,  and  his  said 
grandaughters,  Georgiana  Pierpoint  and  Masy  Augusta 
Tilt,  during  their  joint  and  several  lives,  as  tenants  in 
common;  and  in  such  manner,  that  neither  his  said 
daughter,  nor  hb  grandaughter,  should  anticipate,  sell, 
assign,  or  dispose  of  their  several  and  respective  life 
estates,  so  devised  to  them  in  the  said  copyhold  pre- 
mises and  the  rents  and  produce  thereof;  and  so  and 
in  such  manner,  that  neither  any  husband  or  husbands 
of  his  said  daughter  or  grandaughters,  should  have  or 
acquire  any  right  in,  or  control  over,  the  life  estates  or 
interest  of  his  said  daughter  or  grandaughters  respect^ 
ively ;  nor  should  the  same  be  liable  to  the  debts,  con- 
trol, 
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tro],  forfeitare,  or  engagements  of  any  such  husband ;  and       1898. 
from  and  immediately  after  the  decease  of  the  survivor    ^ST""^^^^ 
of  them,  his  said  daughter  and  grandaughters,  upon  the  «. 

trusts  therein  mentioned.  And  from  and  immediately  A""*®*'*- 
after  the  decease  of  his  said  wife,  upon  trust  for — ^and  the 
said  testator  thereby  gave,  devised,  and  bequeathed  unto 
the  said  Mary  Auguata  TiUf  one  undivided  moie^  of  a 
copyhold  messuage  or  tenement,  hereditaments,  and  pr^ 
mises,  in  East  Street^  Brighton ;  and  also  the  entirety 
of  a  leasehold  coach-house  and  stable  on  the  west  side 
of  Jubilee  Street^  then  in  the  occupation  of  Patrick  CS>- 
na2^,  or  his  under  tenants,  erected  on  a  part  or  piece  of 
land  holden  by  the  said  testator,  under  lease  from  John 
Paine,  for  a  term  of  ninety-nine  years,  as  therein  men- 
tioned; and  also  a  piece  or  parcel  of  leasehold  land 
then  used  as  a  garden,  and  in  the  said  testator's  own 
occupation,  situate  on  the  north  side  of  Jubilee  Street 
aforesaid^  adjoining  to  the  said  coach-house  and  stable, 
and  being  other  part  of  the  ground  holden  by  the  said 
testator,  under  lease  from  John  Paine ;  to  hold  the  same 
last-mentioned  premises,  with  the  appurtenances,  to  and 
to  the  use  of  the  said  Mary  Augu^a  TUt  and  her  as- 
signs, during  her  life,  subject  as  therein  mentioned,  and 
with  such  limitations  or  remainders  over  as  therein  men- 
tioned :  and  after  some  other  bequests,  the  said  testator 
directed  and  declared  it  to  be  his  will  and  intention,  that 
the  devises  and  bequests  iherein-before  made  by  him 
to  lis  grandaughters,  Georgiana  Pierpoint  and  Mary 
Augusta  Tilif  were  so  given  and  devised  to  them,  free, 
exonerated  from,  and  not  subject  to  the  rights,  control, 
interference,  debts,  contracts,  and  engagements  of  any 
husband ;  and  were  to  be  taken  and  received  by  the  said 
Georgiana  Pierpoint  and  Mary  Augusta  Tilt,  as  if  they 
were  sole  and  unmarried;  and  so  to  be  holden  and  en- 
joyed by  them  respectively. 

B  2  The 
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1 888.  The  testator  died  in  1 820,  leaving  his  wife  Am  Brad- 

^^!^*V^^    fordf  bis  daughter  Jnn  Bradfinrd^  and  his  grandaughter 

V.  Mary  Augusta  TiU^  who  was  then  unmarried,  him  sur- 

Abxstbono.    -,:--;„« 
vivmg. 

On  the  25th  of  August  1826,  Ann  Bradford  the 
daughter,  made  her  will,  and  thereby,  inter  alia^  gave 
and  devised  unto  Natluiniel  Bradford  and  Netyon  Mas^ 
ters  Bradford^  therein  described,  from  and  after  the  de- 
cease of  the  said  testatrix's  mother,  Ann  Bradford^  all 
that  the  said  testatrix's  messuage  or  tenement  and  pre- 
mises, situate  in  Church  Streetj  Brighton^  aforesaid;  to 
hold  the  same  unto  the  said  Nathaniel  Bradford  and 
N.  IL  Bradford^  their  heirs  and  assigns,  upon  trusty 
that  they  her  said  trustees,  or  the  survivor  of  them,  or 
his  heirs,  should  receive  and  take  the  rents,  issues,  and 
profits  thereof,  and  pay  the  same  unto  her  niece,  the 
said  Mary  Augusta  Tilt^  during  her  natural  life,  so  and 
in  such  manner,  as  that  the  said  Mary  Augusta  Tilt 
should  not  sell  or  dispose  of  her  life  interest  therein,  or 
any  part  thereof,  or  raise  or  borrow  money  thereon,  by 
anticipation,  mortgage,  or  otherwise;  and  so  and  in  such 
manner  as  that  the  rents,  issues,  and  profits  therecrfy 
should  not  be  subject  to  the  right,  control,  or  interfer- 
ence of  any  husband  whom  the  said  Mary  Augusta  Tilt 
might  marry ;  nor  be  liable  to  his  debts,  contracts,  for- 
feitures, or  engagements ;  and  the  said  testatrix  declared, 
that  the  receipt  or  receipts  of  her  said  niece  only,  should 
be  a  good  and  sufficient  discharge  and  discharges  to  her 
said  trustees  or  trustee^  for  the  time  being,  for  such  rents 
and  profits,  or  for  so  much  thereof  as  should  in  such 
receipts  be  expressed  to  have  been  received ;  and  that 
any  sale  or  disposition  for  raising  money  by  mortgage  or 
otherwise,  of  or  upon  her  said  niece's  life  interest,  should 
be  from  time  to  time  null  and  void :  and  fix>m  and  im- 

» 

mediately  after  the  decease  of  the  said  Maty  Augusta 

TiU 
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TBtf  upon  trust  for  the  children  of  the  said  Mary  Au^        18S8. 
susta  TilL  in  the  manner  and  for  the  estate  therein     ^^iT^'^^^^ 
mentioned.  «. 

AaiCSTRONQ. 

After  the  date  of  the  will,  and  on  the  2Sd  of  April 
1827,  the  legatee,  Mary  Augusia  Till,  married  the  De- 
fendant, WiUiam  Armstrong  ;  and  two  days  afterwards, 
on  the  25th  of  April,  the  testatrix  made  a  codicil  to  her 
will,  and  thereby  varied  one  devise  in  her  will,  but  in 
other  respects  confirmed  the  same ;  and  she  died  in 
1827. 

The  widow  of  Nathaniel  Bradford,  the  fiirst  testator, 
died  in  January  18S0 ;  and  then  the  gifts  to  Mary  Augusla 
TiUj  under  the  two  wills,  took  effect  in  possession. 

By  an  indenture  dated  the  20th  of  March  1832,  and  . 
made  between  William  Armstrong  and  Mary  Augusta, 
his  wife,  of  the  one  part,  and  the  Plaintiff  of  the  other 
part,  after  reciting  the  wills  of  Nathaniel  Bradford  and 
Ann  Bradford,  in  consideration  of  300/.  paid  by  the 
Plaintiff  to  WiUiam  Armstrong,  they  the  said  William 
Armstrong  and  3£afy  Augusta,  his  wife,  granted  to  the 
Plaintifi^  an  annuity  of  31/.  175.  during  the  life  of  Mary 
Augusta  Armstrong;  and  Mary  Ann  Armstrong,  in  exercise 
of  the  powers.  Sec.  given  to  her  by  the  wills  of  Nathaniel 
Bradford  and  Ann  Bradford,  appointed  the  copyhold 
messuage  in  Brighton  Place,  and  also  her  moiety  of  the 
copyhold  messuage  in  East  Street,  and  the  leasehold 
house  in  Jubilee  Street,  and  the  freehold  in  Church 
Street,  unto  the  Plaintiff,  during  the  life  of  Maty  Ann 
Armstrong,  upon  certain  trusts,  for  securing  the  above- 
mentioned  annuity ;  and  William  Armstrong  thereby 
covenanted  that  he  and  his  wife  would  surrender  the 
copyholds  upon  the  trusts  aforesaid. 

B  3  A  similar 
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A  Bunilar  deed  was  ezecated  in  September  18S2,  to 
secure  to  the  Plaintiff  a  further  annuity.  In  Jamuay 
1835  Mr.  Jrmstrcng  took  the  benefit  of  the  Insolvent 
Debtors' Acty  and  the  annuities  being  unpaid,  the  Plaintiff 
filed  his  bill  to  obtain  payment  thereof  out  of  the  pro- 
perties devised  and  bequeathed  by  the  wills  of  Mr.  and 
Miss  Bradford. 

A  motion  was  made  for  a  receiver  in  July  1886f  a 
report  of  which  proceeding  will  be  finmd  in  the  1st  vol. 
of  Mr.  KeerCs  Reports,  p.  428. 


The  case  now  came  on  for  hearing. 

Mr.  PemberUm  and  Mr.  Teedj  for  the  Plaintiff. 

As  to  that  portion  of  the  property  contained  in  the 
Plaintiff's  security,  which  is  g^ven  to  the  separate  use 
of  Mrs.  Armstrong  simply,  but  as  to  which  she  is  not 
restricted  from  alienation,  it  is  perfectly  immaterial 
whether  it  now  stands  limited  to  her  separate  use  or 
not ;  for  in  the  former  case  it  would  pass  by  her  ap- 
pointment, and  in  the  latter  it  passed  to  her  husband  on 
the  marriage,  and  has  since  been  effectively  conveyed 
by  him  to  the  Plaintiff  In  either  view  of  the  case, 
therefore,  the  Plaintiff  is  entitled,  as  to  this  part  of  the 
proper^,  to  the  relief  he  asks  by  his  bill. 

It  is  unnecessary,  as  regards  the  Plainti£^  to  consider 
whether  property  can  be  settled  to  the  separate  use  of 
an  unmarried  woman,  so  as  to  bind  a  subsequently  taken 
husband  or  not.  There  is,  however,  this  powerful 
argument  against  it ;  namely,  that  having  an  unlimited 
power  of  disposition  over  the  property  before  marriage, 
she  can  give  it  either  to  a  stranger  or  to  her  intended 
husband ;  and  being  subject  therefore,  at  the  time  of  the 

marriage. 
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marriage^  to  all  the  inddents  of  property,  the  marriage       1888. 

itself  operates  as  a  gift  to  the  husband ;  Massejf  ▼•  Par^    ^TjT^^^^^ 

i^*  («)  t. 

ibtiistBONe. 

The  other  poi&t^  which  applies  to  the  retnainder  of 
the  property  giTen  by  both  wills,  with  a  clause  against 
anticipatioD,  is  not  subject  to  any  doubt  There  is  no  dis- 
crepancy on  the  authorities  on  this  point,  that  you  can^^* 
not  introduce,  in  the  case  of  a  man  or  of  an  unmarried 
woman,  a  general  clause  against  anticipation.  You 
cannot  give  an  estate,  and  attach  to  it  a  condition  which 
b  inconsistent  with  that  estate.  The  testator  and  testa- 
trix do  not,  in  this  case,  say  that  the  legatee  shall  not 
alienate  after  marriage,  but  that  she  shall  not  alienate 
at  all.  This  is  a  general  restriction  against  alienation ; 
and  there  can  be  no  question  on  the  authorities  that 
you  cannot  create  such  a  restriction,  even  in  a  gift  to  an 
unmarried  woman,  unless  by  means  of  a  gift  over  on 
alienation.  This  was  the  express  ground  of  the  decbion 
in  Newion  v.  JReid  (&),  where  the  Vice-Chancellor  held 
^'that  the  annuity  not  being  given  over  upon  alienation, 
the  restrictions  were  void.''  The  terms  of  the  gift,  are 
not  that  the  property  shall  become  subject  to  the  clause 
against  anticipation,  in  the  event  of  the  marriage  of  the 
legatee,  but  that  the  legatee  shall  be  altogether  restrained 
from  assigning  or  charging  the  property.  Now  it  is  clear 
that,  notwithstanding  this,  an  assignment  by  her,  before 
marriage^  would  be  good;  this  was  determined  by  Lord 
Brougham  in  Woodmester  v.  Walker,  {c)  The  restriction 
then  was  not  good  at  the  death  of  the  testator,  and  could 
not  become  so  afterwards ;  if  valid  at  all,  it  must  be  so 
from  the  beginning.  If  then,  the  testator  could  not  an- 
nex a  valid  restraint  in  the  way  he  has  attempted,  can  the 

Court, 

(a)  S  My.  i  K.  174.  (c)  2  iZ.  4*  ilf.  197. 

lb)  4  5iiNon«,  141. 
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1858.       Courts  on  a  coDtingency,  create  a  new  estatei  and  annex 
^"^"V^^    to  that  estate  the  clause  against  antidpation  ?    Can  the 

7uLL£TT 

9.  Court  say,  that  in  a  particular  event,  not  pobted  out  by 

Aembtbong.  ^g  testator,  the  condition  shall  be  good,  though,  prior 
to  the  happening  of  that  event,  it  is  admitted  to  have 
been  invalid  ?  Even  if  an  estate  to  the  separate  use 
could  be  limited  to  an  unmarried  woman,  and  the  con- 
dition against  anticipation  could  be  annexed  to  it,  yet 
that  is  not  the  effect  of  this  will :  the  testator  has  at- 
tempted to  restrict  alienation  generally;  and  this  is 
altc^ther  bad.  This  is  not  a  clause  against  anticipa- 
tion, attached  to  her  separate  estate,  but  to  a  general 
gift;  this  the  law  will  not  permit,  except  by  means  of  a 
gift  over ;  it  is  therefore  invalid.  Brcnm  v.  Pocock  (a), 
Stiffi  V.  Everitt  (d),  Brandon  v.  Robinson  {c)j  Jones  v. 
Salter  ((2),  Johnson  v.  Johnson  (f ),  were  also  referred  to. 

Mr.  Cdertdge^  for  Mr.  Samuel  WeUer^  the  assignee  of 
Armstrong.  It  is  necessary  in  this  case,  to  decide,  whe- 
ther a  gift  to  the  separate  use  of  an  unmarried  woman, 
is  or  is  not  valid  against  a  subsequentiy  tak^i  hus- 
band and  his  assignees ;  for  if  the  separate  use  clause 
be  effectual,  then  the  assignee  under  the  insolvency  has 
no  interest  The  Defendant  WeUer  relies  on  the  case 
of  Massey  v.  Parker^  the  decision  in  which  case,  was  no 
more  extrajudicial  on  this  point  than  on  the  other  point 
which  was  there  decided.  In  that  case,  there  being  two 
objections  raised  on  demurrer  to  the  bill,  the  Master  of 
the  Rolls  decided  them  both  in  &vour  of  the  Plaintiff 
and  the  demurrer  was  overruled  in  that  case  as  much  on 
the  one  ground  as  on  the  other.    Sir  C  C  Pepys  said, 

"The 

(a)  2  Ruis.  4-  M.  SIO.    S,  C.         (c)  18  Fes.  A29.  S.  C.  I  Rate, 
9  3f.4>  JT.  189.    5Sim<m9,€65.       197. 
(5)  1  MyL  i  Cn87.  (d)  9  Run.  4-  M.  808. 

<e)  1  Keen,  64  J. 
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^  The  only  question  therefore  is,  whether,  where  such       138S. 
fistters  are  attempted  to  be  imposed  upon  an  unmarried     rinl^^ 
female  legatee,  and  she  marries  without  obtaining  pfty-  «• 

ment  of  the  fund,  such  fetters  are  to  operate  during  the 
coverture.  Why  were  they  inoperative  before  her  mar- 
riage ?  Because  they  were  inconsistent  with  the  nature 
other  estate.  Her  estate  and  interest  were  therefore  ab- 
solute before  marriage,  and  the  trustee  held  the  legacy 
for  her  absolutely.  She  might  have  taken  it  herself  or 
have  pveai  it  to  any  one ;  and  why  may  she  not,  by  the 
act  of  marriage,  give  it  to  her  husband  ?  Upon  prin- 
ciple therefore,  I  should  not  have  had  any  doubt  of  the 
right  of  the  husband ;  but  the  very  point  was  decided 
in  Newton  v.  Beid^  and  that  case  was  alluded  to  without 
any  expression  of  disapprobation  by  the  Lord  Chancellor 
in  Bratsn  v.  Pococh  I  must  therefore  consider  the 
pcnnt  as  settled." 

In  Stiffe  V.  Eoerett  the  limitation  was  to  the  separate 
use  of  an  unmarried  daughter,  without  power  of  antici- 
pation. The  husband  and  wife  petitioned  for  the  trans- 
fer of  the  fund,  the  wife  offering  to  execute  any  appoint- 
ment. The  anticipation  clause  was  there  clearly  invalid; 
and  if  the  property  had  been  efiSsctually  settled  to  the  sepa- 
rate use  of  tiie  wife,  her  appointment  would  have  passed 
it  whether  reversionary  or  not  The  Lord  Chancellor, 
therefore,  by  deciding  on  the  ground  of  the  proper^  being 
reversionary,  and  on  the  authority  of  Purdew  v.  Jack^ 
son  (a),  assumed  the  invalidity  of  the  separate  use  clause. 

A  gift  to  an  unmarried  Woman  for  her  separate  use 
is  a  gift  to  her  absolutely,  and  without  restriction  of  any 
kind.  Has  the  Court  any  audiority  to  alter  the  nature 
of  that  property  on  her  subsequent  marriage,  and  limit 

the 
(a)  1  jRfMff.  1. 
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IflSS.       the  gift  80  as  to  exclude  the  legal  rights  of  the  hiubiad  ? 

^^^^^  The  separate  use  and  anticipation  clauses,  as  applied  to 
0.  unmarried  women,  are  supported  upon  the  same  prin^ 

Aembyeohc.  ciple,  namely,  the  practice  of  conveyancers;  but  the 
anticipation  clause  having  been  decided  to  be  invalidi 
the  authority  is  no  better  in  respect  of  the  separate  use 
clause.  In  Daoie$  v.  JTtomycrqft  (a),  it  was  argued  that 
the  separate  use  clause  was  not  a  restriction  or  fetter)  but 
a  guard:  this  is  a  mere  play  upon  words;  both  the  sepa- 
rate use  and  the  anticipation  clauses  are  fetters  upon 
the  legal  rights  of  the  husband. 

Mr.  Moore  and  Mr.  D&jppo,  for  trustees* 

Mr.  Wray^  for  Mr.  and  Mrs.  Armstrong. 

The  case  before  the  Court  is,  on  principle^  one  of  ex- 
treme importance,  as  scarcely  a  settlement  or  will  has 
been  executed  in  modern  times,  in  which  the  question 
now  before  the  Court  does  not  arise.  All  wills  and 
settlements  have  been  framed  by  conveyancers  on  the 
assumption  of  the  validi^  of  this  clause,  without  refers 
ence  to  a  lady  being  married  or  unmarried;  and,  until 
the  decbion  of  Newton  v.  Beid^  no  doubt  existed  as  to 
the  validity  of  a  gift  to  the  separate  use  of  an  unmarried 
woman,  without  power  of  anticipation.  The  only  ques- 
tion has  been,  whether  such  was,  in  reality,  the  inten- 
tion. In  Pybus  V.  Smith  (6),  Lord  JTusrlow  said,  **  If  it 
was  the  intention  of  a  parent  to  give  a  provision  to  a 
child  in  such  a  way  that  she  cannot  alienate  it^  he  saw 
no  objection  to  its  being  done ;  but  such  intention  must 
be  expressed  in  clear  terms.'' 

This  view  of  the  subject  was  adopted  by  the  Master 
of  the  Rolls  in  Sockett  v.  Wray  (c),  and  he  almost  as- 
sumed 

(a)  6  Sim,  420.  C<?}  4  B.  C.  C.  485. 

(b)  5  B.  C.  C.  547. 
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sumed  the  Taliditfr  of  a  FCBtraint  in  the  case  of  a  future       1898. 
coverture ;  for  he  says,  in  p.  *87.,  "  There  is  something    ^tT*^'^^^ 
remarkable  in  this  case  that  the  restraint  is  only  during  •. 

her  present  coverture.  If  she  survived  her  present  hus-  Abmiteoho* 
band,  the  restriction  was  thought  unnecessary ;  therefore, 
during  the  life  of  her  present  husband,  she  can  only 
dispose  of  it  by  will/'  Sir  W*  Qrant^  in  JVagstaff  v. 
Smith  (a\  observes,  ^*  There  are  many  cases  in  which 
the  question  has  been  whether  the  absolute  property, 
including  a  power  of  disposition,  was  intended  to  be 
given,  or  whether  it  was  a  personal  gift  without  a  power 
of  disposition,  and  where  the  Court  has  seen  from  the 
words  an  intention  to  limit  her  to  a  personal  gift,  without 
a  power  of  disposition,  the  Court  has  said,  that  condition 
might  be  imposed,  and  an  interest  inconsistent  with  it 
should  not  be  effectuaL'' 

The  Judges  in  all  these  cases  refer  only  to  the  inten- 
tion, and  whether  it  was  sufficientiy  expressed ;  and  they 
do  not  appear  to  doubt  the  validity  of  the  clauses.    It 
is  erroneous  to  apply  the  same  mode  of  reasoning  to  an 
estate  given  to  a  woman  as  that  limited  to  a  man.    In 
Beable  v.  Dodd  (&),  A.  devised  lands  in  trust  to  pay  the 
rents  and  profits  to  his  daughter  (whose  husband  was 
tiien  living)  for  her  life,  notwithstanding  her  coverture, 
and  not  to  be  subject  to  any  control  &c.  of  her  husband, 
nor  liable  to  any  debts  which  he  had  or  should  contract : 
afterwards  the  devisor  made  a  codicil,  taking  notice  of 
the  death  of  his  daughter's  husband,  wherein  he  ratified 
and  confirmed  his  said  will.    The  daughter  was  held 
entitled  under  this  devise  to  the  rents  and  profits,  &c«, 
free  ftom  the  control  of  any  future  husband.    In  that 
case,  the  doubt,  as  stated  by  WUles  J.,  was,  whether 
the  restriction  applied  to  her  then  present  or  to  toy 
future  husband ;  and  the  judgment  in  that  case  affirmed 

the 

(a)  9  Vet.  5S4.  {b)  1  Term  Rep.  199. 
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1838.  the  proposition,  that  a  gift  to  a  womaoi  independent  of 

^Hj^V^*^  any  future  husband,  was  valid ;  and  in  &ct  the  invalidity 

9.  of  such  a  gift  was  never  once  suggested.     Mr.  Justice 

Abmsteowo.  jynii^  in  p^  ^Q2.,  says  —  "  On  the  whole  of  the  will,  I  am 

of  opinion  that  the  testator  meant  that  both  his  daughters 
should  take  the  estate,  independent  not  only  of  their 
present,  but  of  their  future  husbands ; "  and  Mr.  Jus* 
tice  Ashurst  said  —  **  Taking  this  on  the  construction  of 
the  will  alone,  it  is  very  clear  that  the  testator  meant 
that  this  restriction  should  not  be  confined,  to  the  pre- 
sent husband,  because  he  has  expressly  excluded  the 
husbands  of  both  his  daughters  from  any  control  over 
their  respective  estates ;  which  shews  a  general  jealousy 
of  any  husbands,  and  not  any  particular  jealousy  with 
regard  to  Fowler  alone ;  and  he  does  not  even  mention 
either  of  their  names/'  Mr.  Justice  BuUer  added,  — 
<*  Whatever  might  be  the  construction  upon  the  will 
alone^  yet,  taking  both  the  will  atfd  the  codicil  t(^ther, 
it  is  clear  that  this  restriction  applies  to  any  fiiture  as 
well  as  a  present  husband.  The  names  of  the  husbands 
arenot  mentioned.  The  limitation  to  trustees  is  during 
the  life  of  the  wife;  this  therefore,  must  extend  to  any  hus- 
band she  may  ever  have ;"  and  judgment  was  accordingly 
given  for  the  Plamtiff.  In  the  case  of  Jnderson  v.  Jn^ 
derson  (a),  the  validity  of  a  gift  to  the  separate  use  of  an 
unmarried  woman  came  distincdy  in  question ;  and  Sir 
John  Leach  granted  an  injunction  to  restrain  the  husband 
from  receiving  the  rents  of  the  property  given  before  mar- 
riage to  the  separate  use  of  the  wife,  and  from  interfering 
with  her  separate  estate ;  and  this  order  was  afterwards 
afiirmed  by  Lord  Eldon.  At  the  hearing  of  the  caus^  a 
decree  was  made  against  the  husband,  for  the  conveyance 
of  the  property  to  a  trustee  for  the  wife,  and  for  an  account 
of  the  rents  and  profits  received  by  him.  This  was  an  ex- 
press decision  both  of  Lord  Eldan  and  Sir  John  Leach  on 

the 
(a)  8  M^Ji  K.  487. 
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the  point  Knighir.  Knight  {a)^  and  Benson  r.  Benson  {b),       1838* 
were  decided  on  the  ground  that  the  restriction  was,  by     ^tJT^^^^ 
the  terms  of  t|ie  instruments^  confined  to  the  first  cover-  0. 

ture  only ;  and  the  Vice-Chancellor,  who  decided  these  AEMsxaowa 
casesy  admitted^  in  Daviess,  Thanycroft  (c),  the  validity 
of  a  crust  for  the  separate  use  of  a  woman,  married  or 
unmarried.  In  Massey  v.  Parker  there  were  two  ques* 
tions  raised ;  first,  whether  the  terms  of  the  will  were 
sufficiently  express  and  unequivocal  to  create  a  gift  to 
the  separate  use  of  the  grandaughter ;  and  if  they  did, 
then  a  second  question  arose,  whether  such  a  trust  was 
valid  against  an  after-taken  husband  and  his  assignees. 
Sir  C.  C.  Pepjfs  having  decided  agdnst  the  Defendant  on 
the  first  point,  and  having  determined  that  the  property 
was  not  given  to  the  separate  use  at  all;  the  second 
question,  namely,  the  validity  of  the  limitation  to  the 
separate  use,  did  not  arise.  What  was  said  on  the 
second  point  must,  therefore^  be  regarded  as  a  dictum. 
In  Stiffe  V.  Everettf  which  was  decided  soon  after  Mcusey 
V.  Parker^  and  in  which  the  point  arose,  the  Lord  Chan- 
cellor preferred  resting  his  decision  on  the  reversion- 
ary nature  of  the  proper^,  rather  than  on  the  doctrines 
propounded  in  Massey  v.  Parker. 

Mr.  Pemberton  in  reply. 

Whatever  doubt  may  exist  as  to  the  case  of  Massetf 
V.  Parker^  or  on  the  validity  of  a  gift  to  the  separate 
use  of  an  unmarried  woman,  yet  on  the  validity  of  a 
general  restriction  against  alienation  theire  is  no  conflict 
of  opinion,  except  the  judgment  of  Sir  John  Leach^ 
which  was  solemnly  overruled  by  the  Lord  Chancellor. 

If  the  separate  use  clause  as  applied  to  an  unmarried 
woman,  be  effectual  on  her  subsequent  marriage>  it  must 

be 

(a)  6  .Sim.  121.  (c)  6  5tm.  420. 

(d)  6  Sm.  126. 
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9. 

AbX8TB0N0« 


be  on  the  principle  that  a  new  estate  arises  on  that  con- 
tingency. It  19  a  new  estate  to  arise  on  an  event  con* 
templated  by  the  testator;  but  the  question  here  is,  whether 
a  gift  for  life^  with  a  direction  against  alienation  wholly 
unconnected  with  any  contingency  of  marriagei  is  good  or 
bad.  Now  every  one  of  the  cases  concur  in  establishing 
the  proposition  that  such  a  limitadon  to  an  unnuuried 
woman  is  totally  null  and  void.  Can  there  be  a  doubt 
that  it  is  as  inconsistent  with  her  estate,  as  if  the  same 
estate  were  given  to  a  man.  Now,  in  Brandon  v.  Bobin* 
son,  it  was  expressly  decided  that  such  a  limitation  can- 
not be  attached  to  the  property  of  a  man,  because  you 
cannot  separate  from  property  its  incidents.  It  is  dear, 
as  Lord  Eldon  said  in  that  case,  if  you  give  property  for 
life,  you  cannot  take  away  the  incidents  of  the  estate^ 
the  observation  applies  equally  with  rq;ard  to  a  mar- 
ried woman.  It  was  not  without  a  conflict  that  the 
validity  of  the  clause  against  anticipation  was  established 
in  the  case  of  a  married  woman ;  there  is  no  authority 
for  extending  it 


I  assume,  for  the  sake  of  argument,  that  the  doctrine 
stated  in  Massey  v.  Parker^  was  erroneous,  and  that  you 
can  create  a  future  separate  estate.  Has  the  same  rule  in 
any  one  case  been  applied  to  the  clause  against  anticipa- 
tion? There  may  be  modes  by  which  such  a  condition 
might  be  annexed  to  the  estate  of  a  woman  on  her 
becoming  covert;  but  it  is  a  very  different  thing  to  say 
that  a  general  'clause  against  alienation,  made  without 
reference  to  an  existing  or  future.marriage,  has  at  any 
time  the  effect  of  preventing  a  woman  from  disposing 
of  her  property.  The  whole  doctrine  of  separate  estate 
rests  on  what  the  Court  has  thought  proper  to  ingraft 
on  the  common  law;  a  strange  equitable  doctrine, which 
takes  every  thing  from  the  husband,  and  gives  him 
nothing  in  return :  it  is  founded  on  the  pure  arbitrary 

doctrine 
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doctrbo  of  this  Courti  sanctioned  by  long  practice. 
The  doctrine  is  not  to  be  extended ;  and  it  is  incumbent 
on  those  who  seek  to  take  away  the  legal  rights  of  the 
husband  to  shew  some  express  warrant  for  it  from  former 
decisions. 


1838. 


TlTLLKTT 
9. 

AuuTsoirs. 


It  is  not  necessary  to  consider,  whether  if  the  limit* 
ations  were  so  framed  as  to  take  effect  on  a  future 
marriage,  the  clause  would  be  good  or  not:  here  is 
a  restriction  not  so  framed ;  but  a  general  restriction, 
inconsistent  with  the  absolute  estate.  There  can  be  no 
distinction  between  its  validity  before  and  after  mar- 
riage ;  for  if  it  be  invalid  before  the  marriage>  the  mere 
accident  of  marriage  cannot  affect  it  an4  make  it  good* 
Qui  the  restriction  shift  and  vary  so  as  to  be  invalid 
before  marriage,  but  be  rendered  valid  by  a  coverture ; 
become  suspended  after  the  first  marriage;  and  again 
come  into  operation  on  a  second  ?  Another  reason  against 
it  is,  that  asa  general  restriction  against  alienation,  it  would 
be  nugatory ;  for  it  has  been  decided,  and  is  now  admitted, 
that  the  hour  before  marriage  the  donee  might  alienate. 

It  is  clear  then  that  it  would  be  no  protection  to  a 
woman,  as  she  could  not  be  prevented  alienating  the 
property.  Sir  John  LeacK%  doctrine  was  much  more  con- 
sistent ;  namely,  that  you  may  annex  a  clause  against  anti- 
cipation to  the  estate  of  an  unmarried  woman  altogether ; 
and  that  marriage  being  a  circumstance  which  the  Court 
would  contemplate,  it  would  place  a  feme  sole  in  a  di& 
ferent  position  from  that  of  a  man,  and  would  not  permit 
her,  either  when  covert  or  discovert,  to  do  any  act  to  defeat 
that  which  was  intended  for  her  permanent  provision. 
This  doctrine,  has  however  been  overruled,  and  is  not 
now  the  law  of  the  Court ;  and  it  has  been  decided,  by 
a  series  of  authorities,  that  you  cannot  annex  to  the 
estate  of  an   unmarried  woman  a  condition  against 

alienation, 
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18S8.  alienatiODi  without  a  gpft  over :  the  authorities  concur  in 
this.  Jones  ▼.  SaUer  {a\  decided  by  Sir  W.  Grant  in 
1815)  was  a  gift  to  a  womau  for  her  separate  use,  with- 
ABMSTmoMO.  Qjj^  power  of  andcipation :  the  kdy  having  become 
discovert,  a  petition  was  presented  by  her  for  payment 
of  the  fund,  and  the  order  was  made :  now  this  was 
eicpressly  against  the  principle  of  Sir  John  Leadu 
Again,  NeaaUm  v.  Beid  was  a  case  of  property  limited 
to  the  separate  use  of  an  umnarried  woman,  with  a 
clause  prohibiting  assignment:  she  married,  and  did 
assign,  and  the  assignment  was  held  good.  In  Wood" 
meston  v.  Walker^  Sir  John  LeacKs  doctrine  was,  that  a 
clause  of  this  description,  attached  to  a  fpSt  to  an  un- 
married woman,  would  on  a  future  marriage  be  valid; 
and  that  it  prevented  any  alienation,  even  while  the 
lady  was  discovert;  but,  on  appeal,  Lord  Brougham 
was  of  opinion  that  there  was  no  foundation  for  the 
doctrine.  In  Brawn  v.  Pocock  there  was  a  gift  to  the 
separate  use  of  an  unmarried  woman,  and  a  clause 
against  anticipation :  she  made  an  assignment  to  secure 
an  annuity,  and  afterwards  married :  on  the  petition  of 
the  assignee,  an  order  for  payment  of  the  annuity  was 
made :  she  subsequently,  during  coverture,  made  a 
second  charge  on  the  property,  and  a  second  order  for 
payment  was  made  by  another  Judge.  It  is  said,  that 
in  Massey  v*  Parker^  no  distinction  was  made  between  a 
clause  against  anticipation  and  a  clause  for  the  separate 
use,  and  that  the  authorities  referred  to  by  Sir  C  C.Pepjfs 
do  not  apply  to  the  clause  for  the  separate  use,  but  to 
the  anticipation  clause.  Be  that  as  it  may,  he  concurred 
in  the  authorities  which  hold  that  the  clause  against 
anticipation  cannot  be  attached  to  the  estate  of  an  un- 
married woman.  Sir  L*  ShadweUj  who  decided  Newton 
V.  Beid  and  Braam  v.  Pococky  held,  in  Davies  v.  Thorny^ 
crqfty  that  a  gift  to  the  separate  use  of  an  unmarried 

.  woman 

(a)  9  iS.  4*2/^.  SOS. 
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woman,  might  take  effect  on  a  subsequent  marriage;       18S8. 
but,  in  the  very  same  case  in  which  he  refers  to  Massey    ^^tT"^^^^ 
V.  Parier,  he  refers  to  and  does  not  disapprove  of  the  v. 

decisions  determining  the  invalidity  of  the  clause  against  AaMsTRowo. 
anticipation.  As  to  the  anticipation  clause,  the  law  has 
been  settled  by  Sir  W.  Grants  Lord  Brougham^  Lord 
Cottenham^  and  Sir  L.  Shadw^Uy  and  this  Court  cannot 
now  reverse  the  many  decisions  which  have  determined 
the  law  at  least  on  this  point. 


TJie  Master  of  the  Rolls.  Nov.  5. 

The  Plaintiff  claiming  to  be  entitled  to  two  annuities, 
granted  to  him  by  the  Defendants  William  Armstrong 
and  Mary  Augusta  his  wife,  by  hb  bill,  prays  that  an 
account  may  be  taken  of  what  is  due  to  him  for  the 
arrears  of  his  annuities ;  and  that  the  same  and  the 
future  payments  thereof,  may  be  paid  to  him,  by  and 
out  of  the  rents  and  profits  of  the  freehold,  copyhold, 
and  leasehold  estates,  comprised  in  certain  indentures, 
dated  on  the  16th  of  Marchy  and  on  the  22d  day  of  Sep^ 
tember  in  the  year  1832,  or  if  necessary  by  the  due  ex- 
ecution of  the  trusts  and  powers  of  such  indentures  for 
the  sale  or  mortgage  of  the  same  estates.  The  bill  also 
prays  for  an  inquiry,  respecting  an  annuity  alleged  to 
have  been  granted  by  Armstrong  and  wife  to  one  James 
Izod;  and  that  such  annuity  may  be  either  declared  to 
be  invalid,  or  that  if  a  valid  incumbrance  on  the  estates, 
an  account  may  be  taken  of  what  is  due  in  respect 
thereof  and  for  further  relief. 

The  case  is,  that  Nathaniel  Bradford  by  his  will,  dated 
the  27th  day  oi  March  1820,  gave  to  his  daughter  Ann 
Bradford  and  the  Defendant  William  GateSy  all  his  free- 
hold, copyhold,  and  leasehold  estates,  and  all  his  re- 

VoL.  I.  C  siduary 
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18S8.       sidaary  personal  estate,  on  trust  for  his  wife  Ann  Bradr 
ford  for  her  life,  and  after  her  death  upon  trust,  and  he 
gave  the  particular  property  therein  for  that  purpose 
Aemwroko.  described,  to  his  daughter  Ann  Bradford. 

And  after  the  death  of  his  wife,  upon  trust,  and  he 
gave  unto  and  equally  between  his  daughter  Ann  Brad- 
.  Jbrdj  and  his  granddaughters  Georgiana  Pierpoint  and 
Mary  Augusta  Tiltj  a  copyhold,  messuage,  and  appurte- 
nances in  the  possession  of  Cotff^,  to  hold  unto  and  equally 
between  his  said  daughter  Ann  Bradford,  and  his  grand- 
daughters Georgiana  and  Mary  Augusta,  during  their 
joint  and  several  lives,  as  tenants  in  common,  so  and  in 
such  manner  that  neither  of  his  said  daughter  and  grand- 
daughters might  anticipate,  charge,  sell,  assign,  or  dis- 
pose of  their  several  and  respective  lives,  or  life,  estates 
or  estate  so  devised  to  them,  of  or  in  the  aforesaid  copy- 
hold premises,  and  the  rents  and  produce  thereof;  and 
so  and  in  such  manner,  that  neither  any  husband  or 
husbands  of  his  said  daughter  or  granddaughters  might 
have  or  acquire  any  right  of  or  in,  or  control  over,  the 
life  estates  or  interests  of  his  said  granddaughters  re- 
spectively, nor  should  the  same  be  liable  to  the  debts, 
contracts,  forfeitures,  or  engagements  of  any  such  hus- 
band :  and  he  declared  and  directed  that  the  receipt  and 
receipts  of  his  said  daughter  Ann  Bradford,  and  grand- 
daughters Georgiana  and  Mary  Augusta,  should  from  time 
to  time  be  good  and  effectual  discharges  for  the  money 
therein  expressed  to  be  received ;  and  after  the  decease 
of  the  survivor  of  his  daughter  and  granddaughters,  he 
gave  over  the  property  so  devised  to  them  for  life ;  and 
after  devising  a  moiety  of  a  copyhold  tenement  on  the  east 
side  of  East  Street,  in  Brighton,  he  gave  after  the  death 
of  his  wife,  unto  his  gianddaughter  Maty  Augusta,  the 
other  moiety  thereof;  and  also  the  entirety  of  certain  lease- 
hold premises  in  his  will  particularly  described,  to  hold 

to 
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to  MBorjf  TIU  for  her  life,  with  remainder  to  her  children ;  1 888. 
and  he  gave  the  residae  of  his  personal  estate  unto  ^ulutt 
and  equally  between  his  daughter  Ann  Braird  and 
Heivry  TiUj  Georgiana  Pierpointy  and  Maty  A.  Tilty  abso- 
lutely as  tenants  in  common,  and  he  declared,  that  all  or 
any  of  the  bequests  and  devises  before  made  to  his 
granddaughters  Qeorgiana  and  H^ry  A»,  not  before  be- 
queathed and  devised  to  them,  exclusive,  of  any  husband 
were  so  given  and  devised  to  them  free,  clear,  and 
exonerated  from,  and  not  subject  to,  any  husband's 
rights,  control,  interference^  debts,  contracts,  and  engage- 
ments, and  were  to  be  taken  and  received  by  them  re- 
spectively, as  if  they  were  sole  and  unmarried,  and  so  held 
and  enjoyed  by  them,  that  their  several  receipts  should 
be  good  and  efiSsctual  discharges ;  and  he  appointed  his 
daughter  and  William  Gates  executrix  and  executor  of 
his  will. 

The  testator  died  in  October  1820,  leaving  his  wife 
Ann  Bradford^  and  his  granddaughter  Mary  Augusta 
Tilif  in  his  will  called  Maty  Tiltj  surviving  him. 

The  whole  of  his  property  became  vested  in  his  wife 
for  her  life ;  subject  to  that  life-interest,  the  testator  gave 
a  portion  of  it  to  his  granddaughter  Maty  Augusta  for 
her  life,  for  her  separate  use,  and  be  intended  that  the 
interest  which  he  gave  to  her  in  a  copyhold  messuage, 
constituting  part  of  the  property,  should  be  vested  in  her 
without  power  of  anticipation. 

When  the  testator  died,  the  granddaughter  Mary 
Augusta  was  unmarried;  and  it  has  been  argued,  that  as 
she  was  not  married  at  the  time  of  the  testator's  death, 
when 'the  gift  became  vested  in  her,  the  limitation  to 
her  separate  use  is  not  effectual ;  and  secondly,  that  if 
that  limitation  can  be  sustained,  the  restraint  upon  it, 

C  2  forbidding 
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forbidding  her  to  dispose  of  it  in  anticipation,  is  void, 
because  it  is  not  accompanied  by  a  gift  ovet  in  the  event 
of  an  attempt  to  alienate. 

On  the  25th  of  August  1826,  Jfin  Bradford^  the 
daughter  of  the  first  testator,  made  her  will,  and  she 
thereby  inter  alia^  and  subject  to  her  mother's  life- 
interest,  gave  to  her  trustees,  Nat/ianiel  Brad/brd  and 
Nenyon  Masters  Bradford^  a  certain  messufige  in  Church 
Streetf  Brighton^  upon  trust  to  receive  the  rents  and  pay 
the  same  to  her  niece  Mary  Augusta  Tilt  for  her  life, 
*'  so  and  in  such  manner  as  the  said  Mary  Augusta  Tilt 
should  not  sell  or  dispose  of  her  life-interest  therein,  or 
any  part  thereof,  nor  raise  or  borrow  money  thereon  by 
anticipation,  mortgage,  or  otherwise,  and  so  and  in  such 
manner,  that  the  rents,  issues,  and  profits  thereof,  should 
not  be  subject  to,  but  exclusive  of,  any  husband's  (which 
the  said  Maty  Augusta  Tilt  should  marry)  right,  control, 
or  interference,  nor  should  the  same  be  liable  to  his  debts, 
contracts,  forfeiture,  or  engagements  ;  and  she  declared 
that  the  receipt  or  receipts  of  her  said  niece  only  should 
be  a  good  and  sufficient  discharge  and  discharges  to 
her  trustee  or  trustees,  &c« ;  and  that  any  sale  or  dis- 
position for  raising  money  by  mortgage  or  otherwise,  of 
and  from  her  said  niece's  life-interest,  should  be  from 
time  to  time  null  and  void."  <And  after  her  death  the 
said  testatrix  gave  the  same  premises  to  the  children  of 
Mary  Augusta  Tilt^  and  she  appointed  her  trustees 
executors  of  her  will. 


After  the  date  of  this  will,  and  in  April  1827,  the 
legatee  Mary  Augusta  Tilt  married  the  Defendant  Wil- 
Ham  Armstrongs  and  two  days  afterwards,  viz.  on  the 
25th  of  Aprils  the  testatrix  made  a  codicil,  and  thereby 
varied  one  devise  in  her  will ;  but  in  other  respects  con- 
firmed 
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finned  the  same,  and  she  died  in  the  month  of  October      18S8. 

Mary  Avgusia  Armstrongs  the  legatee,  being  married  Armstbomo. 
at  the  death  of  the  testatrix,  when  the  gift  under  her 
will  became  vested,  it  is  not  denied  that  the  gift  to  her 
separate  use  might  take  effect,  but  it  is  argued  that  the 
restraint  upon  alienation  is  inoperative,  because  there  is 
no  gift  over  upon  the  attempt  to  alienate. 

lu  January  18 SO,  the  widow  of  Nathaniel  Bradford^ 
the  first  testator,  died,  and  then  the  gifts  under  the  two 
wills  took  effect  in  possession. 

4 

In  March  18S2,  Armstrong  and  wife  having  sold  an 
annuity  of  31/.  175.  to  Plaintiff  for  SOOL,  executed  a 
conveyance  and  assignment  of  Mrs.  Armstrongs  life- 
interest  to  the  Plaintiff  to  secure  payment  of  the  annuity ; 
and  a  like  deed  was  executed  in  the  following  month  of 
September  to  secure  to  the  Plaintiff  an  annuity  of  equal 
amount.. 

The  annuities  were  paid  up  to  some  time  in  the  year 
1834;  but  in  January  1836  Armstrong  took  the  benefit 
of  the  Insolvent  Debtors'  Act,  and  thereupon  the  Plain- 
tiff filed  this  bill  to  enforce  payment  of  the  annuities. 

In  this  Court  a  married  woman  has,  for  more  than  a 
century,  been  considered  as  capable  of  possessing  pro- 
perty to  her  own  use,  independently  of  her  husband ; 
such  property  is  called  her  separate  estate,  and,  in  re- 
spect of  it,  she  is  considered  as  a  feme  sole,  enjoying, 
and  capable  of  exercising,  her  rights  as  such. 

The  property  may  be  acquired,  either  by  contract 
with  the  husband  before  the  marriage,  or  by  gift  from 

C  3  him^ 
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1838.       him,  or  from  any  stranger  wholly  independent  of  sndi 
TuLLE^      contract;  so  far  as  his  legal  rights  as  husband  may  intcr- 
V.  fere,  the  Court  will  treat  him  as  a  trustee ;  and  property 

held  by  or  for  the  wife  to  her  separate  use^  if  unaccom- 
panied by  any  restraint,  is  subject  to  her  power  of  alien- 
ation, and  the  other  incidents  of  property  held  by  men 
or  single  women. 

The  estate  for  separate  lise,  as  sanctioned  by  courts  of 
equity,  has  its  peculiar  existence  only  in  the  married 
state.     It  operates  as  a  protection  to  a  married  woman, 
against  the  legal  power  over  the  wife's  property  which 
is  vested  in  her  husband.    It  acts  in  contravention  and 
control  of  the  legal  right  of  the  husband,  and  as  against  his 
legal  power  it  is  a  sufficient  protection ;  but  the  power 
of  alienation  remaining  in  the  wife,  the  separate  estate, 
unfettered,  is  no  protection  against  the  moral  influence 
of  the  husband,  and  many  instances  have  occurred  and 
daily  occur  in  which  the  wife,  under  the  persuasion  or 
influence  of  her  husband,  has  been  and  is  induced  to 
exercise  her  power  of  alienation  in  his  favour  or  for  his 
benefit,  and  thus  defeat  the  protection  intended  for  her. 

But  as  the  separate  estate  itself,  owed  its  origin  and 
support  to  the  courts  of  equity,  it  was  understood,  that 
the  same  courts  might  so  modify  it,  as  to  secure  the 
protection  which  was  intended ;  and  accordingly  it  was 
intimated  by  Lord  Thurlaix),  that  if  a  gift  clearly  ex- 
pressed, that  the  separate  estate  should  be  incapable  of 
assignment  in  anticipation  or  of  alienation,  that  intention 
would  be  carried  into  efiect,  and  his  Lordship  being  of 
that  opinion,  himself  set  the  example  in  a  case  in  which 
he  personally  took  an  interest;  and  from  that  time, 
now  nearly  half  a  century  ago,  it  has  been  usual  to 
introduce  into  wills  and  settlements  a  clause  giving  to 
women  real  and  personal  estate  for  their  separate  use, 

independently 
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iDdependently  of  their  husbands,  without  power  of  as-       1888* 
signmeDt,  by  way  of  anticipation  or  of  alienation ;  and    ':^^^^ 
such  clauses,  though  their  operation  has  been  con-  v. 

sidered  to  be,  as  undoubtedly  it  is,  anomalous  and  irre- 
concileable  with  the  ordinary  legal  rules,  affecting  the 
limitations  of  estates,  and  the  legal  incidents  of  property, 
have  been  repeatedly  approved  and  carried  into  effect 
by  this  Court,  and  settlements  and  provisions  for  fami- 
lies to  a  very  great  extent  have  been  framed  in  reliance 
upon  them.  And  in  Jackson  v.  Hobhouse(a)  Lord 
Eldon  emphatically  declared,  that  it  was  too  late  to  con- 
tend against  the  validity  of  a  clause  in  restraint  of  an- 
ticipation. 

I  apprehend  that  the  restrictive  clause  or  fetter  (as  it 
has  been  called),  has  in  this  Court,  always  been  con- 
sidered, as  effecting  a  modification  of  the  separate  estate, 
and  consequently,  to  have  its  operation  only  in  the 
married  state.  It  is  said,  indeed,  that  before  the  case 
of  Brandon  v.  Bobtnson  there  were  some  eminent  law- 
yers, who  considered  that  a  similar  fetter  might  be 
imposed  by  this  Court,  on  property  enjoyed  by  men 
and  without  relation  to  the  married  state;  but.  Lord 
Eldonj  in  deciding  that  case,  after  referring  to  Lord 
Tkurkfafs  reasoning,  that  this  Court,  having  by  its  doc- 
trine of  separate  estate  enable  a  woman,  though  mar- 
ried, to  alien,  might  limit  her  power  over  it,  thought  it 
proper  to  state  distinctly,  that  the  case  of  a  disposition 
to  a  man,  who,  if  he  has  property,  has  the  power  of 
aliening,  was  quite  different ;  and  I  conceive,  that  the 
validity  of  a  clause  in  restraint  of  alienation,  when 
clearly  expressed,  in  connection  with  a  clause  giving  the 
estate  for  the  separate  use  of  a  married  woman,  also 
clearly  expressed,  has  not  till  lately  been  doubted. 

As 

(a)  8  Mer.  488. 
C4 
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As  the  clauses  conferring  the  separate  estate^  and  an- 
nexing  the  fetter,  have  both  of  them  their  effective 
operation,  only  in  the  state  of  marriage,  and  are  intended 
for  the  protection  of  married  women,  and  not  to  restrain 
the  incidents  of  properly  vested  in  persons  under  no 
legal  incompetency,  it  has  been  determined,  that  neither 
of  them  has  any  practical  operation  whilst  the  donee 
is  single;  it  has  been  considered  that,  as  an  unmarried 
woman  is  as  capable  of  enjoying  and  exercising  the 
rights  of  property  as  a  man  is,  the  property  must  in 
her,  whilst  unmarried,  be  accompanied  by  its  ordinary 
incidents,  and  upon  this  principle  would  seem  to  be 
founded  the  several  cases  of  Jones  v.  Sailer^  Barton  v. 
Briscoe,  Woodmeston  v.  Walker,  Brcram  v.  Pocock. 


In  the  three  first  of  these  cases,  the  alienation  took 
place  during  widowhoood,  i.  e.  after  the  termination 
of  a  coverture.  In  the  last,  the  alienation  took  place 
before  coverture.  In  the  cases  of  Woodmeston  v. 
Walker  and  Brawn  v.  Pocock,  the  Lord  Chancellor 
reversed  orders  bf  Sir  John  Leach,  who  was  of  opinion, 
that  an  estate  given  to  the  separate  use  of  a  woman 
independent  of  any  husband  she  might  marry,  and 
accompanied  by  the  fetter,  prevented  her  from  alienation 
when  single,  the  intention  having  been,  to  secure  to  her 
the  enjoyment  of  separate  property  during  coverture, 
and  coverture  having  therefore  been  in  the  contempla- 
tion of  the  donor,  and  being  possible  on  the  part  of  the 
donee.  Sir  John  Leach  considered,  that  she  was  not  at 
liberty  to  defeat  that  intention,  by  any  act  of  her  own 
when  single;  his  opinion  was  overruled,  and  the 
point  does  not  arise  in  any  of  the  cases  before  me. 
Supposing  it  to  be'  satisfactorily  established,  that  a 
woman  may,  when  single,  dispose  of  property  given  to 
her  for  her  separate  use  without  power  of  alienation, 
none  of  these  cases  would  be  affected  by  it 

But 
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But  it  has  been  arguedi  that  if  the  gift  of  property 
for  the  separate  use  of  a  woman,  whether  intended  to 
be  thus  fettered  or  not,  becomes  vested  in  the  woman 
whilst  single,  she  then  possesses  immediately  the  faculty 
of  disposition  or  the  power  of  alienation ;  and  that,  if 
she  afterwards  marries,  she  by  the  fact  of  marriage 
subjects  this,  like  any  other  property,  to  the  marital 
power  of  the  husband,  and  in  that  way,  loses  all  the 
protection  she  was  intended  to  have;  and  in  the  argu- 
ments which  have  been  used  on  this  subject,  a  desultory 
or  shifting  privilege  or  fetter  attaching  on  the  marriage, 
and  of  no  practical  operation  when  the  woman  is  dis- 
covert, has  been  treated  as  a  sort  of  absurdity  not  to  be 
endured. 
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'  I  confess  however,  that  I  see  no  absurdity,  but  con- 
siderable convenience,  in  a  law  affording  peculiar  protec- 
tion to  the  property  of  married  women ;  which  affords  to 
women  protection,  or  imposes  upon  them  restraint,  for 
their  protection,  only  when  they  want  it ;  which  enables 
a  woman  when  single  and  adult,  upon  deliberation,  to 
settle  her  property  according  to  her  convenience,  or,  if 
most  to  her  advantage,  to  forego  her  protection  alto- 
gether ;  and  yet,  guarding  against  infancy  or  improvi- 
dence, secures  her  the  protection  when  married,  if  she 
has  not  deliberately  and  designedly  renounced  it  before 
the  marriage  took  effect* 

And  it  appears  to  me^  that  this  Court  has  not  con*- 
sidered,  that  the  woman  by  the  fact  of  marriage,  sub- 
jects an  estate  given  to  her  for  her  separate  use,  to  the 
marital  power  of  her  husband. 


In  Lcub/  Strathmore  v.  Bowes  (a),  Lord  Thurhm  puts 

this  case:  *'  Supposd  a  relation  had  given  her  10,000/.  for 

her 
(a)  1  Vei.  jun.  27. 
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ISSB*  ^     her  sole  and  separate  use ;  if  she  had  represented  it  as 

TuLL«TT      ^^^  ^^"^  absolutely,  so  that  upon  a  marriage  it  would 

V*  have  gone  to  her  husband,   this   Court  would  have 

V  compelled  the  trustees  to  give  it  to  her  husband,  bat 

not  otherwise."  It  is  therefore  clear,  that  Lord  Tkurlam 
did  not  think,  that  the  woman  by  her  marriage  gave  her 
separate  estate  to  the  husband ;  for  looking  at  her  situ- 
ation before  marriage,  he  distinguished  between  pro* 
perty  given  to  her  sole  and  separate  use^  which  the 
Court  would  protect  finom  the  marital  power.  More- 
over, many  cases  have  occurred,  in  which  property  has 
been  given  to  women,  for  their  sole  use,  independent  of 
any  husband,  and  in  which  the  Court  has  had  to  declare 
the  rights  of  such  women  to  the  property,  when  they 
were  single,  and,  consequently,  whilst  they  had  the 
power  of  alienation;  if  in  such  circumstances,  the  separate 
estate  meant  nothing,  all  that  would  have  been  proper 
would  have  been,  to  declare  the  woman  entitled  to  the 
property  without  more;  but  the  declarations  have  been 
that  the  women  though  single  at  the  time  were  entided 
to  their  sole  and  separate  use  (a),  and  on  the  marriage  of 
a  ward,  the  Court  has  ordered  the  property  to  be  settled 
for  her  separate  use  during  life,  which  would  have  been 
useless,  if  a  widowhood  put  An  end  to  that  species  of 
estate. 

But  the  question  came  directly  under  the  consider- 
ation of  the  Court  in  Anderson  v.  Anderson.  Leasehold 
property  was  given  by  will  to  a  woman,  then  single,  to 
her  own  sole  use,  free  of  the  control  of  any  present  bus- 
bann,  or  any  husband  to  come.  The  woman  was  single 
at  the  testator's  death,  and  for  several  years  afterwards. 
Before  she  married,  she  desired  to  have  this  property 
*  settled  to  her  separate  use ;  the  intended  husband  re- 
fused, and  the  marriage  took  place  without  a  settlement. 

After 
;  (a)  See  CU^on  v.  Oresham,  10  Vet.  SS7. 
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After  the  marriage,  the  wife  claimed  the  same  property       1838. 
for  her  separate  use;  and,  although  the  husband  in-    ^t^T^^"^ 
sisted,  not  only,  that  a  gift  to  the  separate  use  of  an  v. 

unmarried  woman  was  insensible,  as  an  attempt  to  limit  •^*'"»o*'*« 
her  power  of  disposition,  but  that  in  this  case  there  was 
an  agreement  to  waive  her  claim,  it  was  determined,  that 
she  was  entitled  to  the  leasehold  for  her  sole  and  sepa- 
rate use.  This  was  the  decree  of  Sir  John  Leach^  who 
had,  in  a  previous  stage  of  the  cause,  granted  an  in- 
junction, to  restrain  the  husband  from  receiving  the 
rents;  and  his  order,  in  that  respect,  was  confirmed 
by  Lord  Eldon^  before  whom  a  motion  to  dissolve,  the 
injunction  was  made. 

Unfortunately,  this  case  was  not  reported,  till  the  orders 
upon  which  the  questions  now  arise  had  been  made ; 
but  up  to  November  1822,  when  the  decree  in  Anderson 
▼•  Anderson  was  pronounced,  it  seems  to  have  been  con- 
sidered as  quite  clear,  that  a  gift  to  a  woman  for  her  sole 
and  separate  use,  independent  of  any  husband,  conferred 
upon  her  a  separate  estate  during  her  marriage,  although 
she  m^fat  be  single  when  the  gift  vested  in  interest  or  in 
possession.  The  separate  estate  was  considered  simply 
as  an  estate  vested  in  a  woman,  which  this  Court  would 
protect  against  the  marital  power  of  her  husband,  and 
no  question  had  been  raised,  as  to  the  validity  of  a 
restraint  upon  alienation  affecting  the  separate  estate. 
And  according  to  the  law,  thus  understood,  has  been  the 
constant  practice  of  the  profession,  and  there  are  very 
many  cases  in  which  married  women,  and  through  them 
their  families,  owe  their  sole  support  to  provisions  made 
for  them  on  this  understanding. 

If  the  gift  were  so  limited  as  to  confer  a  separate 
estate  during  a  particular  coverture  only,  this  Court  did 

not 
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18S8.       not  extend  it  further;  and  the  case  of  Benson  ▼.  Ben^ 
son  (a)  is  in  conformity  with  that  principle. 


TUIXKTT 
V. 

Arhstboitg. 


The  cases  which  have  raised  the  question  are  Naoton 
v.  Beidf  Masseyv.  Parker^  and  Bramn  v.  Pocodc. 


The  orders  in  Neaoton  v.  Reid  and  Broom  v.  Pocock 
(which  is  the  second  case  of  the  same  name)  were  made 
by  the  Vice-Chancellor,  as  it  would  seem,  without  any 
argument  In  each  case,  property 'was  given  to  the 
woman  for  her  separate  use,  without  power  of  assign- 
ment by  way  of  anticipation ;  and  alienations  were  made 
during  coverture.  In  the  first  case,  the  Vice-Chancellor 
is  reported  to  have  said,  at  the  time,  that  the  restrictions 
were  void,  because  the  annuity  was  not  given  over  upon 
alienation;  and  subsequently (£),  ''that  the  restriction 
on  alienation  was  rendered  ineffectual  by  the  context  of 
the  will."  In  the  other  case,  no  reason  whatever  is 
assigned  by  the  judge,  though  the  reporter  has  trans- 
ferred an  observation  of  counsel  to  his  marginal  note  (c) ; 
bat,  on  a  subsequent  occasion  (rf),  the  Vice-Chancellor 
is  reported  to  have  said  the  cases  of  Barton  v.  Briscoe^ 
and  Newton  v.  Reid^  proceeded  on  this,  "  that  the  policy 
of  the  law  being  in  favour  of  the  power  to  assign,  the 
Courts  will  not  permit  tliat  power  to  be  restrained  by  a 
fetter  which  is  to  take  effect  on  a  subsequent  marriage." 
Upon  this,  it  is  necessary  to  observe  that,  in  Barton  v. 
Briscoe^  the  alienation  was  made  during  widowhood, 
whilst,  in  Neooton  v.  Beid^  the  alienation  was  made  during 
coverture. 


In  the  case  of  Massey  v.  Parker^  it  was  a  question 
whether  the  property-  was  given  to  the  separate  use  of 

the 


(a)  6  Sim.  126. 
\h)  €  Sim,  151. 


(d)  5  Sim.  €63. 
(c)  6  Sim.  425. 
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the  wife ;  if  it  were  so  given,  no  fetter  was  imposed  upon 
it»  and  in  that  respect  it  differs  from  this  case;  and  the 
Lord  Chancellor,  then  Master  of  the  Rolls,  having 
determined,  that  the  estate  was  not  given  to  the  woman 
for  her  separate  use,  the  case  might  there  have  ended, 
but  his  Lordship  proceeded  to  declare  his  opinion,  that 
if  the  property,  had  been  given  to  the  woman's  separate 
use,  it  would,  upon  the  marriage,  have  become  tlie 
property  of  the  husband. 
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As  the  validity  of  the  restraint  upon  alienation,  appears 
to  me^  to  depend  upon  the  existence  of  the  separate 
estate,  it  is  not  to  he  disguised  that  the  case  of  Massey 
V.  Parker^  if  considered  as  an  established  decision, 
whilst  it  negatived  the  existence  of  the  separate  estate, 
in  such  a  case  as  the  present,  would  also  put  an  end  to 
the  restraint  on  alienation;  and  it  must  be  admitted, 
that  the  case  of  Newton  v.  JReid,  though  the  order  was 
made  without  argument  or  opposition,  has  been  more 
than  once  referred  to  without  any  disapprobation. 


In  the  subsequent  case  of  Davies  v.  Thomycrqft  {a)y 
the  Vice-Chancellor  has  expressed  himself  to  }iave 
always  understood  that  property  might  be  given  to  the 
separate  use  of  a  woman  married  or  unmarried,  and  has 
stated,  I  conceive  correctly,  that  the  practice  of  the 
profession  has  been,  according  to  that  opinion,  without 
any  variation  ;  and  in  the  same  case  he  has  stated,  also, 
I  conceive  correctly,  that  the  cases  of  Newton  v.  JReidf 
Barton  v.  Briscoe^  Jones  v.  Salter,  Woodmeston  v.  Walker^ 
and  Brawn  v.  Pocock^  were  all  cases  in  which  the  ques- 
tion was  whether,  if  the  Court  admits  property  to  be 
settled  to  the  separate  use  of  a  woman,  it  will  also  admit 

of 
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of  her  being  restrained  from  disposing  of  it ;  but  to  this 
statement  it  is  most  important  to  add,  that  the  cases  of 
V,  Jones  V.  Salter^  Barton  v.  Briscoe.  Woodmeston  ▼•  Walker^ 

sMSTBoifo.   ^^  ^^  £^^^  ^^^^  ^j.  Brown  v.  Pocock,  only  shew,  that 

the  Court  does  not  admit  of  such  restraint,  whilst  the 
woman  is  single ;  whilst  the  case  of  Newton  v.  Beid^ 
and  the  second  case  of  Broom  v.  Pococky  are  the  only 
reported  cases,  in  which,  notwithstanding  the  fetter  an- 
nexed to  the  separate  estate,  the  Court  has  permitted 
alienation  during  coverture. 

In  the  result  of  the  cases  to  which  I  have  last  ad- 
verted, it  appears  to  have  been  the  opinion  of  the  Lord 
Chancellor,  when  Master  of  the  Rolls,  that  the  separate 
estate  could  not  arise  upon  coverture,  if  the  subject  of  it 
vested  in  the  woman  when  single ;  and  it  appears  to  be 
the  opinion  of  the  Vice-chancellor,  that  the  separate 
estate  would  arise  upon  coverture,  although  the  subject 
of  it  vested  in  the  woman  when  single,  but  that  the 
Court  would  not  sanction  any  restraint  upon  alienation 
annexed  to  such  separate  estate. 

In  this  state  of  the  authorities,  I  own  that  I  have 
found  myself  greatly  embarrassed,  and  I  could  have 
wished  to  have  this  case  re-argued  before  the  Lord 
Chancellor  and  in  the  presence  of  the  Vice-Chancellor ; 
not  finding  that  course  approved  of,  I  have  given  the 
subject  the  best  attention  in  my  power,  and  though, 
after  what  has  passed,  I  must  hold  my  opinion  with 
great  distrust,  yet  as  it  does  appear  to  me,  that 
the  opinion  expressed  in  Massey  v.  Parker,  is  not  con- 
sistent with  the  decision  in  Anderson  v.  Anderson^  and 
that  the  orders  in  Newton  y.  Beidj  and  the  second  case 
of  Brown  v.  Pocock,  are  not  warranted  by  the  former 
practice  and  doctrines  of  the  Court,  I  cannot  refuse 

to 
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to  the  parties  the  statement  of  my  opinion)  such  as       18S8. 

V* 

I  have  considered  all  the  cases  which  I  have  beeii  ^>'"»o*'<*' 
able  to  find  on  the  subject,  and  I  am  unable  to  find  any 
authority  prior  to  those  which  I  have  mentioned,  or  any 
satis&ctory  principle  for  the  proposition,  that  a  gift  to 
a  woman  for  her  separate  use,  is  nugatory,  if  she 
chances  to  be  single,  at  the  time  when  the  subject  of 
the  gift  becomes  vested  in  her;  or  for  the  proposition, 
that  the  restraint  upon  alienation  of  separate  estate  is 
nugatory,  if  not  accompanied  by  a  gift  over  upon  an 
attempt  to  alienate. 

To  sanction  either  of  these  propositions,  would,  as  it 
appears  to  me,  defeat  the  object  and  purpose  which 
were  contemplated  by  this  Court,  when  it  applied  its 
principles  of  equity  to  the  support  of  the  separate  estate 
of  married  women. 

As  this  subject  has  given  occasion  to  considerable 
discussion,  and  as  a  decision  pronounced  here  cannot 
settle  the  question,  which  is  of  very  great  importance, 
I  am  desirous  that  the  case  should  be  brought  under 
the  consideration  of  a  higher  tribunal,  without  any  un- 
necessary delay,  and  to  afibrd  every  facility  in  my  power 
for  the  correction  of  any  error  into  which  I  may  have 
fallen. 

I  therefore  think  it  right  to  state,  that  it  appears  to         / 
me,  as  the  result  of  the  authorities,  and  of  the  constant 
practice   of  conveyancers,   which  great  and  eminent 
jndges  have  considered  to  be  no  mean  evidence  of  the 
law. 


That 
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That  property  given  to  a  woman  for  her  separate  use, 
independent  of  any  husbands  may,  under  the  authority 
of  this  Court,  be  enjoyed  by  her  during  her  coverture 
as  hex:  separate  estate,  although  the  property  originally, 
or  at  any  subsequent  period  or  periods  of  time,  became 
vested  in  her  when  discovert. 


That,  in  respect  of  such  separate  estate,  she  is  by 
this  Court  considered  as  a  feme  sole,  although 
covert.  Her  faculties  as  such,  and  the  nature  and 
extent  of  them,  are  to  be  collected  from  the  terms  in 
which  the  gift  is  made  to  her,  and  will  be  supported  by 
this  Court  for  her  protection. 

The  words  "independent  of  a  husband,"  whether 
expressed  or  implied  in  the  terms  of  the  gift,  mean  no 
more,  than  that  this  Court  will  not  permit  the  marital 
power  of  the  husband  to  be  used,  in  contravention  of 
the  enjoyment  of  the  property,  according  to  the  terms 
of  the  gift. 

If  the  gift  be  made  for  her  sole  and  separate  use, 
without  more,  she  has,  during  the  coverture,  an  alienable 
estate  iiulependent  of  her  husband. 

If  the  gift  be  made  for  her  sole  and  separate  use, 
without  power  to  alienate,  she  has,  during  the  coverture, 
the  present  enjoyment  of  an  unalienable  estate,  inde- 
pendent of  her  husband. 


In  either  of  these  cases  she  has  when  discovert  a 
power  of  alienation :  the  restraint  is  annexed  to  the 
separate  estate  only,  and  the  separate  estate  has  its 
existence,  only  during  coverture ;  whilst  the  woman  is 
discovert,    the   separate  estate,   whether   modified  by 

restraint 
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restraint  or  not,  is  suspended  and  has  no  operation,        1838* 
though  it  is  capable  of  arising  upon  the  happ^ing  of  a     ^^^^^ 
marriage. 


V, 

AaiffSTaoNo. 


The  restriction  cannot  be  considered  distinctly  from 
the  separate  estate  of  which  it  is  only  a  modification ;  to 
say  that  the  restriction  exists,  is  saying  no  more  than  that 
the  separate  estate  is  so  modified ;  the  donor  in  giving 
the  woman  when  married,  some  of  the  feculties  of  a 
Jhm  scicj  has  withheld  the  power  of  alienation ;  under 
the  terms  of  the  gift,  and  by  the  aid  of  this  Court,  the 
woman  is  Kjeme  scle^  as  to  the  present  enjoyment  of  the 
property,  but  no  further ;  measuring  her  faculty  by  the 
terms  of  the  gift,  she  is  not  a  feme  sole  as  to  the  dis- 
position of  her  property  in  anticipation  of  her  intended 
provision.  If  there  be  no  separate  estate,  there  can  be 
no  such  restriction  as  that  which  is  now  under  consider- 
ation. The  separate  estate  may,  and  often  does  exist 
without  the  restriction,  but  the  restriction  has  no  inde- 
pendent existence ;  when  found,  it  is  as  a  modification  of 
the  separate  estate,  and  inseparable  from  it 

And  applying  these  principles  to  the  present  case,  I 
am  of  opinion,  that  as  to  those  estates,  which  by  the 
wills  of  the  testator  Nathaniel  Brad/brd^  and  the  testatrix 
Ann  Bradford^  were  given  to  the  Defendant  Mrs.  Arm" 
strongs  for  her  separate  use,  without  power  of  alienation, 
the  Plaintiff  has  acquired  no  right  under  his  securities. 
As  to  the  estates  given  by  the  will  otNathanfel  Bradford 
to  Mrs.  Armstrong  for  her  separate  use,  without  any 
clause  to  restrain  alienation,  I  think  the  Plaintiff  is 
entitled  to  the  relief  he  prays,  and  the  accounts  and 
enquiries  must  be  directed  accordingly. 


Vol.!. 
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July  9.  SCARBOROUGH  v.  BORMAN. 

hM^^^^thed      T^HIS  bill  was  filed  by  James  Scarborough  agamst 
ium  in  trust,  William  Borman  (a  trustee),  and  against  the  Plain- 

tcr  then  wd    ^'^  ^®  ™^  ^®'  three  children  by  a  former  marriage, 
at  nis  death  a 

her  B^arate         ^^  ^^^^  stated  that  Thomas  Smithy  by  his  will,  dated 

use.    After      ^^  q|.  about  the  2d  o(June  1820,  amongst  other  things 
the  death  of  '  ,      r- 

the  testator      gave  and  bequeathed  unto  Thomas  Marris  and  WiUiam 

HelcUhather  ^^^^^'^'^^  ^^^^^  executors,   administrators  and   assigns, 

husband  the  sum  of  1500/.  to  be  paid  to  them  within  six  months 

intei^in  the  ^^^  ^>  ^®  testator's,  decease,  by  his  executor  therein- 

fund.  afjter  named,  upon  and  for  the  trusts,  intents  and  pur- 

poses  thereinafter  expressed  and  declared,  of  and  con- 
cerning the  same  (that  is  to  say) :  upon  trust,  that  they, 
the  said  Thomas  Marris  and  William  Borman^  or  the 
survivor  of  them,  or  the  executors,  administrators  or 
assigns  of  such  survivor  should  forthwith,  upon  the  re- 
ceipt thereof,  put  and  place  out  the  same  at  interest 
upon  government  or  real  security,  and  should,  from  time 
to  time,  alter  and  vary  the  same  at  their  or  his  discretion ; 
and  also  during  the  life  of  his  daughter,  Frances  Brawn^ 
then  the  widow  of  George  Bromij  late  of  ThorgatUn/,  in 
the  city  of  Lincoln,  tanner,  pay  the  interest,  dividends 
and  produce  thereof,  when  and  as  the  same  should  be 
paid,  into  her  own  hands  for  her  sole,  separate  and  ex- 
clusive use  and  benefit,  and  exclusive  of,  and  without 
being  in  any  wise  subject,  or  liable  to  the  debts  inter- 
meddling, or  control  of  any  future  husband.  And  the 
testator  declared  it  to  be  his  will,  that  the  receipt  and 
receipts  in  writing  of  his  said  daughter  should,  notwith- 
standing any  future  coverture,  be  a  good  and  sufficient 

discharge, 
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discharge,  and  good  and  sufficient  discbarges  for  the  said        1838. 
interest  and  dividends,  or  so  much  thereof  as  in  such  Sc^tTa^K 
receipt  or  receipts  respectively,  should  be  expressed  «• 

or  mentioned  to  be  received;  and  from  and  after  the 
decease  of  his  said  daughter,  Frances  Braam^  then  upon 
this  further  trust,  that  they,  his  said  trustees,  or  the  sur- 
vivor of  them,  or  the  executors,  administrators  or  assigns 
of  such  survivor,  should  call  in  the  said  sum  of  1500/., 
and  pay  and  divide  the  same  to  and  amongst  all  and  every 
the  children  of  his  said  daughter,  Frances  Brarni^  then, 
or  thereafter  lawfully  to  be  begotten,  when  and  as  they 
should  severally  attain  their  respective  ages  of  twenty- 
one  years. 

That  the  testator  departed  this  life  on  the  5th  of 
June  1820,  and  shortly  after  his  death,  his  executor 
transferred  the  sum  of  1500/.  to  Morris  (since  deceased) 
and  Barman  upon  the  trust  aforesaid. 

In  1882,  Frances  Brawn  who,  up  to  that  time,  had 
continued  a  widow,  intermarried  with  and  became  and 
was  the  wife  of  the  Plaintiff. 

The  bill  suggested  certain  breaches  of  trust  as  to  the 
trust  fund,  and  prayed,  that  the  Plaintiff  might  be  de- 
clared entitled,  in  right  of  his  wife  Frances  Scarborough, 
under  the  will  of  the  said  testator,  to  the  interest  of  tbo 
sum  of  1500/.  during  the  lifetime  of  his  wife,  and  all 
arrears  thereof;  and  it  prayed  for  an  account  thereof, 
for  consequential  directions. 

To  this  bill  the  Defendants  filed  a  general  demurrer. 

Mr.  Kindersley  and  Mr.  Jemmetty  in  support  of  the 
bill. 

Z)  2  Mr. 
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1838. 


Mr.  Pernberton  and  Mr.  Sidebottom,  for  the  demurrer. 


V. 
BORJCAN. 

j^ov.  J.  TK^  Mastee  tfthe  Rolls,  after  stating  the  circum- 

stances of  the  case. 

This  case  was  not  argued,  but  both  parties  concurred 
in  desiring  the  case  to  be  decided  upon  the  ai^ument 
in  TuUett  ▼.  Armstrongs  and  in  representing  that  the  only 
question  was,  whether  the  woman  was  entided  to  separ 
rate  estate,  when  the  subject  became  vested  in  her  when 
single.  I  am  of  opinion  that  she  is  so  entided,  and  on 
I  that  ground  allow  the  demurrer,  unless  the  counsel  for 
the  Plaintiff  should  think  that,  notwithstanding  that  opi- 
nion, the  bill  can  be  sustained,  as  seeking  to  secure  the 
fund  for  the  benefit  of  any  children  of  the  present  mar- 
riage. 


Sept.S, 


CLARK  V.  JAQUES. 


An  annuity       r  ■  iHIS  case  came  before  the  Court  upon  a  petition 
was  bequeatb-    J^  ju»-rjrT'r      ?        jo       r/^ 


presented  by  Richard  Hitchcock  and  Sarah  Grace 
his  wife,  which  stated  that  WiUiam  Clark,  by  his  will, 
dated  the  25th  of  October  1822,  among  other  things, 
gave  and  bequeathed  the  residue  and  remainder  of  his 
personal  estate  and  effects  unto  Thomas  Williams  and 
John  Jaqtiesy  upon  trust,  from  and  out  of  the  yearly 
dividends  and  annual  profits  thereof,  to  pay  and  apply 
to  and  for  the  use  of  the  said  Sarah  Grace  Hitchcock 

(therein 

power  of  anticipation.  After  the  death  of  the  testator,  the  legatee  married,  became 
a  widow,  and  contracted  a  second  marriage.  No  disposition  having  been  made  by 
her  while  discovert :  Held,  that  the  separate  use  and  anticipation  clauses  attached 
to  the  annuity  during  the  second  marriage. 


ed  to  a  lady, 
who  was  un- 
married at 
the  death  of 
the  testator, 
for  her  se- 
parate use, 
independent 
of  any  hus- 
band with 
whom  she 
might  at  any 
time  marry, 
and  without 
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(therein  called  Sarak  Grace  Braam^  spinster,  daughter        1888. 
of  Mr.  G^ge  Brown),  for  her  own  use  and  benefit,  for 
and  during  the  term  of  her  natural  life,  the  yearly  sum 
of  SOL  sterling :  and  the  testator  declared  it  to  be  his 
will,  that  the  said  annuity  should  be  for  the  separate 
use  of  the  said  annuitant,  and  not  subject  to  the  debts  or 
control  of  any  husband,  with  whom  she  might  happen 
to  be  married,  at  the  time  of  the  said  testator's  decease^ 
or  at  any  time  afterwards  ;  and  that  tlie  receipt,  or  re- 
ceipts of  the  said  Sarah  Grace  Hitchcock^  should  be  good 
discharges  to  his  said  trustees.     And  he  declared  it  to 
be  his  will,  that  the  said  annuitant  should  not  sell,  or  dis- 
pose of,  or  in  any  manner  incumber,  or  anticipate  her 
said  annuity,  or  any  part  thereof,  or  the  future  or  grow- 
ing payments  of  the  same  in  anywise  howsoever.     That 
the  testator  died  without  having  altered  his  will,  which 
was  proved  on  the  20th  oi  February  1828. 

The  petition  then  stated  that  the  petitioner,  Sarah 
Grace  Hitchcock,  was  bom  on  the  I7th  day  of  August 
1804,  and  was  a  spinster  at  the  time  of  the  death  of  the 
said  testator ;  and  on  or  about  the  14th  day  of  May  1828, 
she  intermarried  with  Thomas  Jaques,  who  afterwards 
departed  this  life;  and  in  Jant^ry  1886,  she  intermarried 
with  Richard  Hitchcock,  who  was  born  on  the  8th  day 
of  May  1792;  that  during  the  time  the  petitioner, 
Sarah  Grace  Hitchcock,  was  so  a  spinster,  and  during  her 
marriage  with  the  said  Thomas  Jaques,  also  during  her 
widowhood,  and  since  her  marriage  with  the  petitioner 
Richard  Hitchcock,  down  to  the  SOth  day  of  July  then 
last  past,  she  had  been  in  the  receipt  and  enjoyment  of 
the  said  annuity. 

The  petition  then  stated  certain  orders  of  the  Court, 
dated  the  10th  of  February  1827,  the  10th  of  August 
1881,  and  the  20th  of  February  1836,  by  which,  the  an- 

D  3  nuity 
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1838.       Duity  had  been  directed  to  be  paid  to  the  separate  use 
of  Mrs.  Hitchcock. 

The  petition  then  stated,  that  the  petitioners,  by  cer- 
tain articles  of  agreement,  made  and  entered  into  on  the 
2d  day  of  August  instant,  had  contracted  and  agreed 
to  sell  unto  Ireneus  MayheiDy  and  the  said  Ireneus  May^ 
hew  had  agreed  to  purchase,  at  or  for  the  sum  of  44'0/L 
(subject  as  in  the  said  contract  or  agreement  was  men- 
tioned,) all  that  the  said  annuity  or  yearly  sum  of  50/.  so 
given  and  bequeathed  to  the  petitioner,  Sarah  Grace 
Hitchcock^  by  the  will  of  WiUiam  Clark  deceased,  for  and 
during  the  joint  lives  of  the  petitioners,  Richard  Hitch" 
cock  and  Sarah  Grace^  his  wife,  on  a  good  tide  being 
shewn  to  the  said  annuity,  and  on  Ireneus  Mayhem^  the 
purdiaser,  being  put  in  the  receipt  of  the  same  annuity, 
under  the  order  of  this  honourable  Court,  and  it  prayed 
that  the  agreement  or  contract  oi  August  1838  might  be 
confirmed,  and  the  sale  thereby  intended  to  be  made ; 
That  the  said  Ireneus  Mayhem  might  be  entitled,  and 
directed  to  receive,  all  fqture  payments  of  the  said  an- 
nuity of  50/.  thereafter  to  accrue  due  during  the  joint 
lives  of  the  petitioners,  Richard  Hitchcock  and  Sarah 
Grace  Hitchcock^  and  for  certain  consequential  direc- 
tions. 

Mr.  Bitton^  in  support  of  the  petition. 

Mr.  Wilcox^  for  the  trustees. 


2^00. 5.  The  Master  of  the  Rolls. 

The  testator,'  by  his  will,  dated  the  25th  of  October  1 822, 
bequeathed,  out  of  the  interest  of  the  residue  of  his  estate, 
an  annuity  of  50/.  to  Sarah  Grace  Brawn,  spinster,  for 

her 
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her  separate  use,  not  subject  to  the  debts  or  control  of       1838. 

any  husband,  at  the  time  of  the  testator's  death,  or  after-       ClaIk 

wards,  and  she  was  not  to  have  power  to  alienate.  «• 

Jaqdbs. 

The  testator  died  leaving  the  annuitant  a  spinster. 

On  the  14th  of  Mcy  1828,  the  annuitant  married 
Tliomas  Jaques^  who  some  time  afterwards  died. 

And  on  the  22d  of  January  1836,  the  annuitant,  then 
the  widow  ofJaqueSf  married  Richard  Hitchcock* 

In  August  1838,  Hitchcock  and  wife  agreed  to  sell  the 
annuity  to  Ireneus  Mayhem^  and  the  ftind  out  of  which 
the  annuity  is  payable,  being  in  Court,  this  petition 
prays  that  the  annuity  may  be  paid  to  the  purchaser. 

I  do  not  think  fit  to  grant  the  prayer  of  this  petition, 
because  I  think,  that  the  interest  wa3  effectually  given 
to  the  woman  for  her  separate  use,  and  with  restraint 
upon  alienation  during  her  life;  and  that  the  fact  of 
her  having  been  single  at  the  testator's  death,  and  a 
widow  during  the  period  which  elapsed  from  her  first 
husband's  death  till  her  second  marriage,  do  not  vary 
the  nature  of  her  estate  and  interest. 

No  order  made  upon  the  petition. 


2)  4 
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18SS. 


JVoo.  7. 


DIXON  V.  DIXON. 


A  ]ady  beiiw     npHIS  bill  was  filed  by  Jnn  Maria  Durni,  the  wife 

entitled,  8ub-       ■ 

ject  to  a  prior  of  the  Defendant,  John  Dixon,  by  her  next  friend, 

rt?^f^  ^    against  her  husband  and  a  trustee,  claiming  to  be  en- 
hold  and  fund-  titled  to  certain  property,  as  being  her  separate  estate, 

Se^wttS^the  under  the  following  circumstances:  — 
same,  on  her 

for  her  sepiu^        ^^  ^^  ^^^  ^f  ^be  marriage  of  the  Plaintiff,  Ann 

ate  use,  inde-    j|f^-^  Dixon,  then  Ann  Maria  Shields,  with  her  first 

pendent  of  her 

intended,  or     husband,  Samuel  Simpson,  she  was  entitled,  in  remainder, 

hMtT  Her*"  ^  *  certain  portion  of  two  freehold  houses,  her  mother 
&nt  husband  having  a  previous  life  estate  therein :  she  was  also  en- 
marnedase^  titled,  in  remainder,  to  a  share  in  two  sums  of  money 
cond  time :  invested  in  the  funds,  in  which  also  her  mother  had  a 
property  still  previous  life  estate.  In  August  1821,  the  Plaintiff  (her 
belong^i  to  mother  being  then  living),  married  Samuel  Simpson,  on 
parate  estate,    which  occasion  a  settlement  was  executed,  whereby  her 

interest  in  these  freeholds  was  conveyed  to  trustees,  in 
trust,  for  sale,  and  she  assigned  to  trustees  all  her  in- 
terest in  the  stocks  and  funds ;  and  it  was  declared,  that 
the  trustees  should  stand  possessed  of  the  produce  of  the 
real  estate  and  of  the  funds,  upon  the  trusts  following:  — 

Upon  trust  and  to  the  intent  that,  during  the 
natural  life  of  the  Plaintiff,  the  interest,  dividends,  or 
annual  proceeds  of  the  said  trust  monies,  stocks,  funds, 
and  securities,  might  be  for  the  sole  and  separate  use 
and  disposal  of  the  Plaintiff,  exclusive  of  the  said  Samuel 
Simpson,  or  any  other  husband  with  whom  she  might 
intermarry,  and  free  from  his  debts,  engagements,  do- 
minion and  control ;  and  to  that  end,  upon  trust,  to  pay 
such  interests,  dividends,  or  annual  proceeds  from  time 

to 
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to  time  as  the  same  should  be  doe,  and  be  received  1888. 
either  into  the  proper  hands  of  the  Plaintiff,  and  for 
which  her  receipt,  notwithstanding  her  coverture,  should 
be  a  good  discharge,  or  to  such  person  or  persons,  and 
for  such  use  and  purpose  as  she,  by  writing  under  her 
hand,  should,  notwithstanding  her  coverture,  from  time 
to  time,  as  the  interest,  dividends,  or  annual  proceeds 
should  arise,  but  not  in  any  way  by  anticipation,  direct. 
And  it  was  by  the  said  indenture  further  declared  and 
agreed  by  and  between  the  parties  thereto,  subject,  and 
without  prejudice,  to  such  powers  of  appointment  and 
provision,  for  advancement  for  the  children  of  the  mar- 
riage, as  were  therein  mentioned;  that  in  case  there 
should  not  be  any  child  or  children  of  the  intended 
marriage,  or  if  there  should  not  be  any  child  who  should 
become  entitled  to  a  vested  interest  in  the  trust  monies, 
stocks,  funds,  or  securities,  the  trustees  and  the  survivor 
of  them,  and  the  executors  or  administratoris  of  such 
survivor,  should  stand  possessed  and  interested  of  and 
in  the  same,  in  trust,  for  the  Plaintiff,  her  executors,  ad- 
ministrators and  assigns,  in  case  she  should  happen  to 
survive  the  said  S.  Simpson. 

Samuel  Simpson  died  in  October  1827,  without  having 
had  any  children  by  the  Plaintiff.  The  Plaintiff  after- 
wards married  the  Defendant,  John  Dixon,  on  which  oc- 
casion no  settlement  was  executed  ;  and,  in  Februaty 
1838,  the  Plaintiff's  mother  died,  whereby  the  Plaintiff 
became  entitled,  in  possession,  to  her  proportion  of  the 
freeholds  and  of  the  funds  in  question:  she  filed  this* 
bill  in  Febfuary  1838,  stating  these  circumstances,  and 
that  she  had  not,  for  some  time  past,  been  supported 
by  John  Dixon,  and  that  she  was  therefore  wholly  with- 
out the  means  of  subsistence :  the  bill  also  stated  that, 
on  the  second  marriage,  her  husband  had  notice  of  the 
settlement.     The  Defendant,  the  husband,  by  his  an-* 

swer. 
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18S8.  swer,  admitted  that,  prior  to  bis  marriage  with  the  Plain- 
tifff  he  had  heard  that  a  settlement  had  been  executed 
on  the  occasion  of  the  Plaintiff's  previous  marriage  with 
Samuel  Simpson ;  but  the  Defendant  said  he  was  never 
made  acquainted  with,  or  informed  of  the  contents  of 
that  settlement,  and  that  he  never  saw  the  same;  he 
submitted,  whether  the  settlement  made  on  the  first  mar- 
riage of  the  Plaintiff  was  binding  on  him,  and  he  claimed 
to  be  absolutely  entitled,  for  his  own  use,  to  the  whole  of 
the  property :  he  also  stated  that  he  had  separated  fi:Y>m 
his  wife  in  consequence  of  her  misconduct. 

Mr.  Pemberton  and  Mr.  Thompson^  for  the  Plaintiff 

Mr.  KindersUy  and  Mr.  Stuart^  contra^  for  John  Dixon. 

Mr.  Perry^  for  the  trustees. 

The  Master  of  the  Rolls  held,  that  the  Plaintiff  was 
entitled,  for  her  separate  use,  to  the  income  of  the  trust 
funds. 


^ov.-i6.  FEARY  V.  STEPHENSON. 

JJec,  7,  8. 

Oneofseyeral  HT^HE  original  bill  in  this  case  was  filed  by  Samuel 

S^SS^his  ^^^^'  ^-  ^^^^^^   and    W.  a  Bromley,  and 

interest  and  Elizabeth  his  wife,  against  Joseph  Stephenson^  and  Wil" 

Dficfljoe  Ilia 

BoWent  pend-  ^^^^  Head  (trustees  under  the  will  of  John  Stephenson), 

ing  the  suit  Elizabeth  Stephenson  the  executrix,  and  other  parties 

mental  bill  interested  in  the  residue  of  the  testator's  estate,  for  an 

was  filed  by  account 
the  other  co- 

Plaintifis  against  the  mortgagee  and  the  provisional  assignees  alone :  Held,  that  the 

Defendants  in  the  original  suit,  who  were  accounting  parties,  ought  also  to  have 
been  made  parties  to  the  supplemental  suit. 
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account  of  the  real  and  personal  estate  of  the  testator,        18S8. 
and  for  payment  of  one  eighth  part  thereof,  to  which     ^^^^^^ 
Elizabeth  Bromley^  as  one  of  the  children  of  the  testator,  «. 

was  entitled.  Siefhb.»k. 

W.  C.  Bromley  and  Elizaheth  Bromley^  it  appeared, 
had  assigned  their  share  to  Feary^  in  consideration  of  a 
sum  of  600^ ;  but  Fearyy  by  a  memorandum  indorsed 
on  the  assignment,  admitted  this  sum.  to  be  the  money 
o(  Mannings  and  that  he  was  a  mere  trustee  for  him. 
Feary  afterwards  purchased  of  Mannings  and  became 
entitled  to  one  half  of  the  said  share.  These  facts  ap- 
peared on  the  original  bill. 

Feary  subsequently  assigned  his  interest  to  Reeves,  by 
way  of  mortgage,  and  afterwards  took  the  benefit  of  the 
Insolvent  Debtors'  Act 

A  Supplemental  bill  stating  these  circumstances,  was 
then  filed  by  Manning  and  Bromley  and  his  wife,  against 
Beeves  and  the  provisional  assignee  alone. 

The  original  and  supplemental  suits  now  came  on 
fer  hearing. 

Mr.  Kindersley  and  Mr.  O.  Anderdon^  for  the  Plain- 
ti£&. 

Mr.  Pemberton  and  Mr.  Jeremy^  for  the  Defendants, 
the  trustees,  objected  to  the  case  proceeding,  on  the 
ground,  that  Stephenson  and  Read  had  not  been  made 
parties  to  the  supplemental  bill. 

Mr.  Cooper,  for  one  of  the  Defendants,  referred  to  a 
case  of  Uoyd  v.  Meredith,  {a) 

Tlie 
(a)  At  the  Rolls,  15th  ManJi  1838,  unreported. 
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1888.  The  Master  of  the  Rolls. 

Feabt  The  original  bill  was  filed  by  three  persons,  alleged 

Stsphsnsok.  ^  ^^^^  ^^  interest  in  the  testator's  estate,  and  it  was 
answered  by  the  accounting  party ;  Feary  and  Mannitig 
and  Bromley  and  wife  were  the  parties  to  whom  the  De- 
fendants were  called  on  to  account.  The  bill  is  brought 
to  a  hearing,  and  then  it  is  admitted  that  Feary  has  no 
interest;  therefore^  as  it  now  stands,  the  suit  is  pro- 
secuted by  a  party  who  has  no  interest;  and  it  is  then 
alleged,  that  there  is  another  suit  to  which  the  assignees 
of  Feary  are  made  parties.  I  must  have  some  authority 
produced  before  I  can  allow  this  case  to  go  on.  The 
cases  in  which  the  interest  of  a  Defendant  has  devolved 
upon  another  person,  raised  a  very  different  question. 

The  case  stood  over  to  produce  authorities. 


^09. 7.  Mr.  Kindersley  and  Mr.  O.  Anderdon.  It  is  not  neces- 

sary to  make  the  original  Defendants  parties  to  a  supple- 
mental bill,  unless  they  have  an  interest  in  the  supple- 
mental matter.  This  was  decided  by  Sir  John  Leach 
in  Bignall  v.  Atkins,  {a)  The  same  objection,  as  in  the 
present  case,  was  raised  in  Greenwood  v.  Atkinson  (i), 
but  it  was  overruled  by  the  Vice-Chancellor.  What 
possible  interest  can  the  trustees  have  in  the  matters 
stated  in  this  supplemental  bill?  their  liability  is  neither 
increased  nor  diminished.  Where,  in  the  progress  of  a 
suit,  a  child  comes  into  esse,  and  who,  being  one  of  a 
class,  becomes  interested  in  the  subject  matter  of  the 
suit,  it  is  the  practice  to  file  a  supplemental  bill  against 
that  child  alone,  and  not  to  make  all  the  other  original 
Defendants  parties  thereto.  Again,  where  in  the  pro- 
gress of  a  suit  it  becomes  necessary  to  revive,  the  bill 

of 

(a)  6  Mad,  569.  (b)  5  Sim.  419. 


Stbpbenbok. 
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of  revivor  is  not  filed  against  all  the  origmal  Defend-        18S8. 
ants,  but  only  against  the  party  in  respect  of  whose     '^^ 
interest  the  revivor  becomes  necessary.     No  advantage   _      «. 
can  result  from  allowing  this  objection,  but  the  expense 
of  the  suit  will  in  this,  and  all  other  similar  cases,  be 
uselessly  increased  by  making  all  the  original  Defend- 
ants parties  to  a  new  bill.     They  also  -cited  RedesdaUf 
p.  62. 

Mr.  CoopeTf  for  another  Defendant 

Mr.  Reynolds^  for  the  provisional  assignee. 

Hie  Master  of  the  Rolls,  without  calling  for  a  reply. 
There  being  no  authority  produced,  I  am  bound  to 
allow  the  objection.  An  accounting  party  ought  to 
know,  who  it  is,  that  calls  upon  him  for  an  account. 
The  case  is  just  as  simple  as  this,  a  party  calls  for  an 
account,  and  the  Defendant,  at  the  hearing,  is  ready  to 
account,  and  he  is  then  for  the  first  time  informed,  that 
some  of  the  Plaintifis  have  no  right  to  call  for  such  ac- 
count, or  that  one  of  them  has  transferred  his  right  to 
some  one  else,  of  whom  the  accounting  party  never 
heard  before.  Is  it  possible  to  support  a  record  in  such 
a  state  ?  I  regret  the  extra  expense  to  which  the  parties 
will  be  put  by  allowing  the  objection,  but  it  would  be 
much  more  to  be  regretted,  if  an  accounting  party  were 
to  be  ignorant  to  whom  he  is  to  account,  up  to  the  very 
time  of  the  hearing. 

The  cases  cited  have  nothing  to  do  with  the  present; 
the  case  of  a  Defendant's  interest  being  transferred  is 
very  different,  for  the  Plaintiffs  remdn  the  same  to  the 
end.  In  the  cases  referred  to,  where  the  interest  of  one 
of  the  Defendants  was  transferred,  the  only  thing  ne- 
cessary 
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18S8. 


F&ART 

Stbpbxiisok. 


^sessary  waS|  that  the  Plaintiff  should  bring  before  the 
Court  a  proper  substitute  for  such  parties* 


The  cause  was  allowed  to  stand  over^  with  liberty  to 
add  parties  by  amendment,  or  otherwise. 

Mr.  Pemberton  asked  for  the  costs  of  the  day,  on  the 
ground,  that  his  clients  not  having  been  made  parties  to 
the  supplemental  bill,  they  had  no  opportunity  of  rais- 
ing the  objection  by  their  answer,  and 

His  Lordship,  on  that  ground,  oraered  the  Plaintifis 
to  pay  such  costs. 


Jif/yl5,  14. 


GRAFFTEY  v.  HUMPAGE. 

S^tiem^''       ABRAHAM  HALL,  by  his  will,  dated  die  Sd 

.-^^^  October  1793,  gave  40002.  to  trustees,  on  trust, 
to  pay  the  interest  thereof  to  his  wife  and  daughter 
equally,  share  and  share  alike,  for  their  sole  and  se- 
parate uses,  independent  of  any  husband ;  and  after  the 
decease  of  either  of  them,  the  whole  interest  was  to  be 
paid  to  the  survivor  of  his  wife  and  daughter,  for  her 
separate  use  for  life ;  and  after  the  decease  of  the  sur- 
husband  cove-  vivor,  the  interest  was  to  be  applied  to  the  maintenance 
settle  any  pro-  ^^  ^^  children  of  the  daughter,  who  should  be  living  at 

perty  which      j-jjg  ^Jeath  of  the  survivor  of  the  wife  and  daughter,  till 
bis  wife,  or  o        ' 

be  in  her  they 

right,  should 

thereafter,  during  the  coverture,  succeed  to  the  possession  of,  or  acquire  on  like 

trusts.  At  the  time  of  the  marriage,  a  sum  of  money,  which  was  not  mentioned  in  the 

settlement,  stood  settled,  in  trust,  for  the  wife  for  life,  with  remainder  to  her  children, 

with  remainder  as  she  should  appoint,  and  in  defoult  thereof,  *'  to  her  executors, 

administrators  and  assigns."   The  husband  survived  the  wife,  there  were  no  children, 

and  the  wife  made  no  appointment :  Held  that,  after  the  death  of  the  husband  and 

wife,  the  next  of  kin  of  the  wife^  and  not  the  representatives  of  the  husband,  were 

entitled  to  the  fund. 


certain  spe- 
cified property 
of  the  wife 
was  settled, 
with  an  ulti- 
mate limit- 
ation, in 
default  of 
children,  to 
her  next  of 
kin,  and  the 
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tbey  attained  the  age  of  twenty-one  years,  and  the 
capital  was  to  be  transferred  to  such  children,  when  they 
attained  twenty-one,  equally.  And  in  case  the  daughter 
should  die  without  leaving  any  such  children  (which 
event  happened),  the  testator  gave  one  moiety  of  the  sum 
of  4000/.  to  his  brother  John  Hall,  and  the  other  moiety 
(which  was  the  sum  in  question  in  the  cause)  to  such 
persons  as  the  daughter,  whether  covert  or  sole,  should 
by  deed  or  will  appoint,  and  in  default  of  appointment, 
to  the  executors,  administrators,  or  assigns  of  the  daughter. 
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18S8. 


GaAFPTlT 

HuMPAas. 


^  After  the  date  of  the  will,  and  in  1794,  the  testator's 
daughter  married  the  Rev.  George  VdveU,  by  whom 
she  had  no  issue,  and  he  died  soon  after  the  marriage, 
in  the  testator's  lifetime. 

The  testator  died  in  December  1800,  and  in  the  be- 
ginning of  1807,  Mrs.  Vonoell,  the  testator's  daughter, 
then  a  widow,  was,  under  his  will,  entitled  to  the  interest 
of  the  4000JL  as  to  one  moiety  in  possession,  and  as  to 
the  other  moiety  in  remainder,  after  the  death  of  her 
mother  Anna  Hall,  for  her  life,  to  her  separate  use;  and 
a  moiety  of  the  capital  was  limited  to  her  executors, 
administrators,  or  assigns,  subject  to  the  contingent  in- 
terest of  children,  and  to  an  absolute  power  of  appoint- 
ment in  herself.  She  was  at  the  same  time  entitled 
absolutely  to  the  sum  of  50662.  ISs.  ^d.  3  per  cent, 
consolidated  Bank  annuities,  standing  in  her  own  name, 
and  to  the  sum  of  4500/.  sterling,  which  was  vested  on 
securities  in  her  own  name. 


In  that  state  of  things,  and  previously  to  the  marriage 
which  afterwards  took  place  between  Mrs.  Vowell  and 
TTionuis  Humpage,  a  settlement,  dated  the  25th  day  of 
March  1 807,  was  executed  by  and  between  Mrs.  Vowell 
of  the  first  part,  Thomas  Humpage  of  the  second  part, 
and  Joseph   Wilson,  John  Clayton,  and  Samuel  Mills, 

who 
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18S8. 


GtLArmr 

HUMPAGB. 


who  were  trustees,  of  the  third  part;  and  thereby,  after 
reciting  that  Mrs.  VaioeU  was  possessed  o^  or  entitled  to 
the  5066^  1S5.  4^  8  per  cent  consolidated  Bank  an- 
nuities, and  the  4500/.  sterling,  and  that  it  was  agreed 
that  those  sums  should  be  settled  as  thereinafter  men- 
tioned ;   and  that  all  such  future  fortune  vMch  MrSm 
V&voeU  should  acquire  or  succeed  to,  should^  when  the 
same  should  accrue  to  and  vest  in  her^  be  also  settled 
as  thereinafter  mentioned ;  and  further  reciting,  that,  in 
order  to  such  settlement  of  her  present  fortune,  she  had 
transferred  the  S066L  IBs.  4td.  3  per  cent,  annuities,  and 
the  securities  for  the  payment  of  the  4500/.  had  been 
assigned  to  the  trustees ;  it  was  witnessed,  that,  in  con- 
sideration of  the  intended  marriage,  and  for  making 
some  provision  for  Mrs,  Voooell  and  Thomas  Humpage^ 
and  the  issue  between  them  to  be  begotten,  it  was  de- 
clared and  agreed,  that  the  trustees  should  stand  pos- 
sessed of  the  5066^  ISs.  4id.S  per  cent  consols,  and  the 
4500/.,  after  the  marriage,  on  trust,  to  pay  the  interest 
and  dividends  to  Mrs.  Vowellf  and  her  assigns,  during 
the  joint  lives  of  herself  and  her  husband,  for  her 
separate  use;  and  after  the  decease  of  either,  to  the  sur- 
vivor for  life ;  and  after  the  decease  of  the  survivor  of 
them,  in  trust,  for  all  the  children  of  the  marriage,  as 
thereinafter  mentioned ;  but  in  case  there  should  be  no 
child  of  the  marriage,  and  Mrs.'  Vowell  should  survive 
Thomas  Humpage^  upon  trust,  for  her  absolutely;  but  in 
case  she  should  die  in  the  lifetime  of  her  intended  hus- 
band, then,  after  his  death,  on  trust,  to  assign  and 
transfer  the  trust  funds,  to  such  persons  as  Mrs.  Vowell 
should  appoint;  and  in  default  of  appointment,  upon 
trust,  to  pay,  assign  and  transfer  the  same,  unto,  be- 
tween and  amongst  the  next  of  kin  of  Mrs.  Vowell, 
according  to  the  statute  enacted  for  the  distribution  of 
intestate  estates,  in  case  she  had  died  a  feme  sole,  un- 
married.    And  the  settlement  contained  a  covenant  by 

Mr. 
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Mr.  Humpagej  **  That  in  case  the  said  Elizabeth  Vcwett,        18S8. 
his  intended  wife^  or  he  the  said  Thomas  Humpage^  in     q^^^^^ 
her  righif  should  at  any  time  or  times  thereafter  dining  v, 

the  said  coverture,  succeed  to  the  possession  qfjOrac^  dmpage. 
quire  am/  property,  estate,  or  effects,  whether  real  or 
personal,  and  whether  by  devise,  bequest,  descent,  or 
otherwise  howsoever,  then,  that  he  the  said  Thomas 
Humpage,  his  heirs,  executors,  administrators,  or  as- 
signs, would  at  his,  their,  or  some  or  one  of  their  own 
proper  costs  and  charges,  and  when  thereunto  required 
by  the  said  Joseph  Meson^  John  Clayton  and  Samuel 
MiUs^  their  heirs,  executors,  administrators,  or  assigns, 
or  any  or  either  of  them,  make,  do  and  execute,  or  join 
and  concur  with  the  said  Elizabeth  VaaoeU^  his  intended 
wifci  and  all  other  necessary  parties,  in  making,  doing  and 
executing  all  such  acts,  deeds  and  things,  devices,  convey- 
ances, assignments  and  assurances  in  the  law  as  should 
be  necessary,  and  as  counsel  should  advise  and  require, 
for  the  conveying,  settling  and  assuring  all  such  estate, 
property  and  effects,  as  the  said  Elizabeth  VcmeU^  or  the 
said  Thomas  Humpage  in  her  right,  should  or  might  so 
succeed  to,  or  acquire  as  aforesaid,  to  the  uses  and  upon 
the  trusts  following,  that  is  to  say,  to  the  use,  intent 
and  purpose,  that  the  rents  and  profits,  interest,  divi- 
dends and  annual  produce  thereof  respectively,  might 
be  secured  to  be  paid  to  the  said  Elizabeth  Vawell,  for 
and  during  the  joint  lives  of  her  and  the  said  Thomas 
Humpage,  her  intended  husband,  upon  her  own  sepa- 
rate receipt,  to  and  for  her  sole  and  separate  use,  ex- 
clusive and  independent  of  him,  and  without  being 
subject  to  his  debts,  control,  or  engagements ;  and  from 
and  after  the  decease  of  the  said  Elizabeth  Fowell,  then 
upon  such  and  the  like  trusts  for  the  benefit  of  the 
children  of  them  the  said  Thomas  Humpage  and  Eli* 
zabeth  Vawell,  his  intended  wife,  as  were  thereinbefore 
declared  of  and  concerning  the  said  trust  monies  and 
Vol.  I.  E  '    the 
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18S8*       the  securities  for  the  same^  or  as  near  thereto  as  the 
^^"^^'""^'^    nature  of  the  respective  properties,  the  death  of  parties, 
V,  and  other  circumstances,  and  the  rules  of  law  and  equity 

HmcpAos.  y^QuX^  admit;  and  fiiiling  such  issue,  then  in  crust,  for 
such  person  or  persons  and  for  such  intents  and  pur- 
poses as  the  said  Elizabeth  Vowell  should  at  any  time 
thereafter,  whether  covert  or  ^ole^  and  notwithstanding 
her  said  intended  coverture,  by  her  last  will  and  tes- 
tament in  writing,  or  any  writing  in  the  nature  of,  or 
purporting  to  be  her  last  will  and  testament,  or  any 
codicil  or  codicils  thereto,  to  be  .by  her  duly  signed  and 
published,  direct  or  appoint;  and  in  de&ult  of  such 
direction  or  appointment,  then  as  to  real  property,  in 
trust,  for  the  heir  at  law  of  the  said  Elizabeth  Vowell^  and 
as  to  personal  property,  in  trusty  for  her  next  qf  kin^  by 
force  of  the  statute  for  distribution  of  intestates'  estates, 
in  case  she  had  died  Sifeme  sole,  and  unmarried!" 

Anna  HalU  the  mother  of  Mrs.  Humpage^  having 
died  in  the  year  1817,  Mrs.  Humpage  thereupon  be- 
came entitled,  in  possession,  to  the  other  moiety  of  the 
interest  of  the  4000/.  bequeathed  by  her  father's  will 
to  her  for  her  life,  to  her  separate  use. 

In  September  1832,  Mrs.  Humpage  died,  leaving  her 
husband  surviving  her,  without  having  had  any  issue, 
and  without  having  made  any  appointment,  either  of  the 
stock  and  money  specifically  comprised  in  the  settlement, 
or  of  the  moiety  of  4000/.,  which  she  had  power  to  ap- 
point under  her  father's  will.  Thomas  Humpage  died  in 
18S4,  without  having  taken  out  letters  of  administration 
to  the  personal  estate  of  his  wife,  Elizabeth  Hwnpage^  or 
doing  any  act  to  possess  himself  of  her  moiety  of  the 
5797/.  consols,  on  which  the  4000/.  had  been  invested. 
Letters  of  administration  of  the  goods  of  Mrs.  Humpagej 
limited  to  the  purposes  of  this  suit,  were,  after  her  hus- 
band's death,  granted  to  one  of  the  Plaintiffs. 

This 
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Tlus  bin  was  fii^  by  the  next  of  kid  of  Mrs.  Hum- 
pagCj  against  the  trustees  of  the  fund  and  the  personal 
representatives  of  Mr.  Humpage^  claiming  the  moiety  of 
the  fiibd. 

Mr.  Pemberton  and  Mr.  CoUinSy  for  the  Plaintifis. 

Mr.  Tinney  and  Mr.  George  Turner^  for  the  personal 
representatives  of  Mr.  Humpage* 

Mr.  Kindersley  and  Mr.  Bailey^  for  the  trustees. 

The  following  authorities  were  cited  and  relied  on :  — 
Bichards  t.  Chambers  (a),  Lee  v.  Muggeridge  {b)^  Stiffi 
y.  EoereU  {o\  Woodcock  v.  Tlie  Duke  of  Dorset  (d)^ 
Gage  y.  Acton  (e)f  Douglas  v.  Congreve  {g\  Tayleur  y* 
Dickenson  {h)j  Prebble  y.  Boghurst  (i),  Bulmer  y.  Jay  {k)^ 
Palin  y.  HiUs  (/),  Sabberton  y.  Skeeles  (m),  Collier  v. 
Squire  (n),  Jnderson  y.  Dcewson  {o\  Purdew  y.  Jackson{p)^ 
Massof  y.  Parker,  {q) 


The  Master  of  the  Rolls. 

The  question  in  this  case  is,  whether  the  sum  of  2000/., 
being  one  moiety  of  a  sum  of  40002.  bequeathed  by  the 
will  of  Abraham  HaU^  belongs  to  the  next  of  kin  of 
Elizabeth  HumpagCy  deceased,  or  to  the  legal  personal 
representatives  of  her  husband,  Thomas  Humpage,  de- 
ceased, who  survived  her. 

[His  Lordship  stated  the  circumstances  of  the  case, 

and  proceeded]  — 

The 


(a)  loFe§.SSO. 
(&)  1  F.  4-  B.llB. 
Ic)  1  My,  4-  C.  37. 
Id)  5  Bro.  C.  C.  568. 
(e)  1  8aik.  327. 

{g)  1  jr0tffi,4io. 

(h)  1  Ruu.  5S1. 
(t)  1  Swam.  509. 


(k)  4Simotu,49. 
(/)  1  My.  4-  K.  470. 
(m)  1  Bust,  t  M.  587. 
(n)  5  Butt,  467. 
(o)  15  Vet.  559. 
(p)  1  Bim.  1. 
Iq)  2  Myl.4rK.  114. 


18S8. 


GaAfFTEY 

V, 
HUMPAOE. 


Nov.  8. 
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The  words 
*  executors 
and  admini- 
strators "  have 
in  some  cases 
been  con- 
strued to  mean 
next  of  kin, 
but  the  wbrds 
**  executors, 
administrators 
and  auignt " 
do  not  admit 
of  that  inter- 
pretation. 


The  question  ig,  whether,  in  the  events  which  hap- 
pened, this  moiety  of  the  4000/.  either  according  to  the 
true  intent  of  the  will,  or  by  the  operation  and  effect  of 
the  settlement,  belonged  to  the  next  of  kin  of  Mrs. 
Htanpage. 

From  the  care  which  the  testator  took  to  limit  the 
4000/.,  to  the  separate  use  of  his  daughter,  independent 
of  any  husband,  it  is  probable  that  his  principal  intent 
was  to  exclude  the  husband ;  and  cases  have  occurred, 
in  which,  to  support  the  plain  intent^  the  words  '*  per- 
sonal representatives,''  or  ^'  executors  and.  adminis- 
trators," have  been  construed  to  mean  next  of  kin ;  but 
the  words  *^  executors,  administrators  and  assigns "  do 
not  appear  to  me  to  admit  of  this  interpretation;  and  I 
think  that,  subject  to  the  prior  limitations  and  the 
power  of  disposition,  the  words  of  this  will  gave  an  ab- 
solute interest  to  Mrs.  Humpage  ;  and  if  there  had  been 
no  settlement,  would,  in  the  events  which  have  happened, 
have  enabled  her  husband,  as  her  administrator,  to  take 
die  fiind. 


Upon  the  settlement,  I  think  that  there  is  consider- 
able difficulty  in  any  view  of  the  case. 

The  4000/.  given  by  the  father's  will,  is  not  men- 
tioned in  the  settlement  at  all.  It  was  already  vested 
in  the  trustees  of  the  father's  will,  and  limited  for  the 
benefit  of  children,  though  not  in  the  same  way  as  was 
contemplated  in  respect  of  the  property  specifically 
comprised  in  the  settlement;  and  Mrs.  Humpage^  in  default 
of  children,  had  an  absolute  power  of  appointing  a 
moiety,  the  other  mdety  being  given  over.  These  cir- 
cumstances may,  perhaps,  account  for  the  omissiop  from 
the  settlement,  and  the  parties  may  have  regarded  the 
power  of  disposition,  which  was  only  to  have  place  in 
default  of  children,  and  the  ultimate  limitation,  which 

was 
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was  only  to  take  effect  in  defanlt  of  children  and  of       18S8. 
appointment}  as  something  which  was  to  arise,  or  be     Z^^^^*^^ 
acquired  in  future,  and  as  such,  to  be  subject  to  the  v, 

husband's  ooyenant.  But,  however  this  may  be,  the 
settlement  is  silent  as  to  the  4000JL,  and  although  the 
settlement,  in  words,  refers  to  the  present,  and  also  to  the 
future  fortune  of  Mrs.  Humpage^  it  is  argued  for  the 
Defendants,  that  by  the  present  fortune  of  Mrs.  Hum^ 
page,  the  parties  only  meant  the  5066L  ISs.  ^d.  3  per 
cent,  annuities  and  the  4500/.  sterlings  specifically  com- 
prised in  the  settlement;  and  that  by  the  future^  fortune, 
was  meant  only,  such  new  acquisitions  as  might  be 
made  during  dbe  coverture,  without  reference  to  and 
not  comprising  any  property,  other  than  that  specifically 
comprised  in  the  settlement,  to  which  Mrs*  Humpage 
might  then  be  entitled.  It  is  further  argued,  that  al- 
though the  right,'  which  ultimately  became  available  to 
the  husband,  was  acquired  by  the  coverture,  yet,  that 
nothing  succeeded  to  the  wife,  or  to  the  husband  in  her 
right,  during  the  coverture ;  and  that  nothing  was  ac- 
quired by  the  husband,  till,  by  the  death  of  the  wife,  the 
coverture  was  determined ;  and  then  it  is  insisted  that, 
the  recital  having  reference  only  to  such  future  fortune 
as  Mrs.  Humpage  should  acquire  or  succeed  to,  and  the 
covenant  fixing  the  period  of  coverture,  as  the  time  during 
which  the  wife,  or  the  husband  in  her  right,  should  suc- 
ceed to  the  possession  of,  or  acquire  any  property,  estate, 
or  effects,  this  particular  property  is  effectually  excluded. 

I  cannot,  however,  acquiesce  in  thb  argument;  there 
are,  indeed,  difficulties  in  any  construction  of  the  settle- 
ment, but  having  regard  to  the  terms  in  which  the 
settlement  is  expressed,  I  think  that  the  intention  was, 
to  settle  all  the  property  on  Mrs.  Humpage  which  was 
considered  to  be  disposable;  that  Mr.  Humpage  was 
intended  to  have  no  beneficial  interest  in  any  part  of 
her  property  during  her  life,  and  that  after  her  death, 

JB  3  he 
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he  should  not  have  more  than  a  life  interest  in  the 
5066/.  135.  ifd.  3  per  cent  annuities  and  i500/L  sterling. 

Jt  is  admitted,  that  any  thing  which  he  acquired 
in  her  right,  during  the  coverture,  was  bound  by  the 
covenant ;  now  it  was  by  the  coverture  only,  that  he  ac- 
quired the  marital  character,  which  afterwards  entitled 
him  to  administer  and  possess  the  estate  of  his  deceased 
wife :  the  right,  which  upon  the  death  of  the  wife  be- 
came complete,  had  its  inception  by  the  marriage,  and 
existed  during  the  coverture,  and,  it  appears  to  me  that, 
upon  the  true  meaning  and  intention  of  the  parties,  and 
the  equity  of  the  settlement,  Mr.  Humpage  might  have 
been  compelled,  to  subject  the  right  so  vested,  in  him  to 
the  provisions  of  the  settlement,  though  dturing  the 
coverture,  it  was  but  inchoate,  and  might  have  been 
wholly  defeated,  by  his  death  in  the  wife's  lifetime :  on 
the  whole,  therefore^  it  appears  to  me,  that  the  2000^. 
in  question  belongs  to  the  next  of  kip  of  Mrs.  Hum- 
page,  (a) 

(a)  Affirmed  Sltt  May^  1839, 
3   ,^*^A   ^zx  . 


J)ec.  24^ 


A  motion  for 
an  injunction 
and  receiver 
is  irregular 
where  the 
Plaintiff  ^ 
amends  his 
bill  between 
the  time  of 
giving  notice 
of  moving 
and  the  time 
of  bnnglng  on 
the  motion. 


GOUTHWAITE  v.  RIPPOR 

A  N  order  to  amend  was  obtained,  but  no  amendment 
was  made  before  the  13th  December,  On  the  ISth, 
a  notice  of  motion  was  given  for  an  injunction  and  re- 
ceiver, for  the  1 7th  of  December,  The  bill  was  amended 
on  the  same  day,  but  after  the  notice  of  potion  had  been 
served. 

On   the  17th  of  December^  a  subpcena  to  answer  the 
amended  bill  was  served ;  and,  in  this  state  of  things, 

Mr. 
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Mr.  Pemberkm  and  Mr.  Hate  moved  far  an  injiinetioii        1 888. 
and  receiver.  J^^^^^^ 

GOOTHWAITE 


Mr.  James  Bussell  objected^  thfit  the  motion  was  u> 
r^ular,  the  notice  having  been  given  on  a  record  which 
no  loi^pef  existed;  and  that,  on  the  existing  record^  no 
notice  of  motion  had  been  given. 


V. 
RlFTOK. 


7%«  Mastke  of  the  Rolls  allowed  the 
and  refoaed  the  motion. 


»•!->«» 


EVANS  «.  TWEEDY.  J%S8,89. 

Nov.  6. 

rrmOMJS  hartley,  by  his  will,  bearing  date  A  trast  for 
-^    the  25th  day  of  September  1806,  after  giving  to  his  5®debu?i^n  a 
^'Jk,  Jane  Hartley,  the  sum  of  200/.,  and  to  Thomas  Wilson  will  of  per- 
and  John  Tweedy,  the  sum  of  50/.  a  piece,  gave  and  be-  ^n  ^^^  p|^ 
queathed  all  his  money  and  securities  for  money,  stock  ^®."'  ^^^  ^P^" 
in  the  public  funds  and  all  the  residue  of  his  personal  statute  of 
estate  not  therein  before  specifically  disposed  of,  to  the  ^i^i'^'i^^"*- 
said  Jane  Hartley,  Thomas  Wilson  and  John  Tweedy,  and     S'  J^^,/^^  ^.  /^ 
their  executors,  administrators  and  assigns,  upon  trust, 
to  convert  into  money  so  much  and  such  part  thereof,  as 
dMMild  be  necessary  for  the  purposes  of  that  his  will ; 
and  thereout,  in  the  first  place,  to  pay  and  discharge  his, 
the  said  testator's,  funeral  and  testamentary  expenses, 
the  debts  tDhich  he  should  owe  at  his  decease   and  the 
pecuniary  legacies  therein-before  bequeathed,  or  which 
he  might  bequeath  by  any  codicil  to  his  will. 

Thomas  Hartley  died  in  the  month  of  March  1808, 
and  this  suit  was  instituted  for  the  administration  of  the 

E  4  estate. 
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18S8.  estate.  The  decree  was  made  on  the  16th  of  Maof  1886, 
and  directed  the  Master  to  inquire  whether  any,  and,  if 
any,  which,  and  to  what  amount,  of  the  debts  and 
legacies  of  the  testator  remained  unpaid. 

Under  this  decree,  the  petitioner,  Mrs.  BaeffSf  the 
widow  and  executrix  of  General  Baaoes^  made  her  claim, 
and  the  Master,  by  his  report  in  1888,  after  setting 
forth  several  facts,  which  he  considered  to  be  esta- 
blished, found,  that  a  debt  of  700/.,  with  interest,  at 
5  per  cent,  fcom  the  8d  day  of  April  1808,  remained 
unpaid,  and  was  payable  to  the  petitioner,  Mrs.  Bowes. 
To  this  report  the  Plaintifi  excepted,  and,  by  their  ex- 
ceptions, brought  into  question,  not  only  the  conclusion 
at  which  the  Master  had  arrived,  but  also  many  of  the 
facts  which  the  Master  had  considered  to  be  established. 

The  case  now  came  on  upon  the  Plamtiff's  ex- 
ceptions, and  upon  a  petition  of  Mrs.  Bcmes  to  confirm 
the  report. 

The  case  alleged  by  Mrs.  Bowes  was,'  that  in  the 
beginning  of  the  year  180S,  a  certain  estate,  consisting 
partly  of  freehold  and  partly  of  copyhold  land,  and 
belonging  to  the  late  General  Bowes^  was  vested  in 
trustees,  on  trust,  to  sell  the  same  for  his  benefit ;  that 
they  agreed  to  sell  it  to  the  testator,  TTumuis  Hartlq/f 
for  the  sum  of  700/. ;  that  Hartley  made  the  purchase, 
for  the  benefit  of  his  son,  TTiomas  Hartley  the  younger ; 
and  a  conveyance  to  him,  of  the  freehold,  was  prepared 
and  signed  by  the  trustees  and  by  General  Bowes; 
that  possession  of  the  land  was  given  to  TAomas  Hartley 
himself,  but  that,  in  this  state  of  things,  the  transaction, 
from  some  unexplained  cause,  was  interrupted :  the 
purchase  money  was  never  paid,  and  the  deed  of  con- 
veyance remained    undelivered   in  the  hands  of  the 

vendors. 
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vendors,  or  their  solicitor.  No  claim  was  made  till  the  I8S8. 
year  188^  nearly  thirty-three  years  after  the  date  of  the 
alleged  transaction ;  but  it  was  insisted,  that  the  claiqi, 
notwithstanding  the  lapse  of  time,  was  sustained ;  first, 
because^  by  the  will  of  HarUeyj  there  was  a  trust  for  the 
paym^t  of  debts,  which  was  not  barred  by  the  lapse  of 
time;  secondly,  because  the  parties  interested  in  the 
personal  estate  oi  Hartley  hsA  from  time  to  time  ad- 
mitted the  debt  to  be  due ;  and  thirdly,  because  the  debt 
was  clearly  established,  and,  as  it  consisted  of  unpaid 
purchase  money,  it  constituted  a  lien  on  the  lands,  and 
was  a  charge  not  barred  by  length  of  time. 

The  case  of  Jones  v.  Scott  (a)  was  much  commented  on 
during  the  argument ;  that]  case  having,  at  the  hearing 
of  these  exceptions,  been  argued  on  appeal,  before  the 
House  of  Lords,  but  no  judgment  had  then  been  pro- 
nounced. In  that  case  Lord  Brougham^  reversing  the 
decision  of  Sir  John  Leach^  held,  that  a  trust  for  the 
payment  of  debts,  in  a  will  of  personal  estate,  would 
prevent  the  operation  of  the  statute  of  limitations. 

Mr.  Pembertony  Mr.  Spence  and  Mr.  Punds^  for  the 
Plainti£E3. 

■ 

Mr.  Kinderdey  and  Mr.  Beihellj  for  Mrs.  Bonoes. 

The  Master  of  the  Rolls  said  he  would  postpone 
deciding  the  point,  as  to  the  statute  of  limitations,  until 
the  result  of  the  appeal  in  Jones  v.  ScM  was  known. 

On  the  16th  of  August  1838,  the  House  of  Lords 
reversed  the  decision  of  Lord  Brougham  in  Jones  v. 
Scott. 


The 
(a)  1  Russ.  4*  MyL255.' 
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1SS8.  l^e  Master  ^^  Rolls  (after  slattiig  the  case). 

As  the  trust,  created  by  the  will  of  Hartley^  affected 


only  his  personal  estate,  and  the  case  of  Jones  v.  ScoU 
has  been  reversed  in  the  House  of  Lords,  the  argument, 
NofK  6.  which  is  founded  on  the  supposed  trust,  cannot  prevail. 
And,  upon  the  best  consideration  which  I  have  been 
able  to  give  to  the  evidence  of  Mr.  T^oeedy^  it  does  not 
appear  to  me  that  an  admission,  or  such  an  admission 
as  can  be  binding  upon  him  or  his  assignees,  is  made 
out  against  Hartley  the  son. 

[After  referring  to  the  evidence  on  this  point;  his 
Lordship  proceeded  — 2 

I  am  therefore  of  opinion,  that  no  admission  or  ap- 
propriaticHi  in  iavour  of  General  Bcwes^  or  his  estate,  is 
established. 

With  respect  to  the  lien  for  unpaid  purchase  money, 
it  has  undoubtedly  been  considered  as  making  a  vendee 
or  his  heir  a  trustee  for  the  vendor ;  but  in  this  case^ 
the  suit  is  to  administer  the  personal  estate  of  Hartley^ 
the  father ;  and  on  this  occasion,  Mrs.  Bowes  claims, 
as  against  the  personal  estate,  a  legal  debt,  or  the 
benefit  of  a  specific  appropriation ;  and  if  it  were  ne- 
cessary to  consider  the  question  of  lien  on  the  real 
estate,  I  should  be  at  a  loss  for  grounds  whereon  to 
establish  the  lien,  in  a  case  where  it  is  not  known  with 
suflBcient  certainty,  what  was  the  contract  between  the 
parties,  what  was  the  land,  or  the  quantity  of  land 
agreed  to  be  purchased,  or  what  was  the  price. 

His  Lordship  stated  the  evidence  on  this  point,  and 
concluded  thus :  — 

I  am  of  opinion,  that  Mrs.  Bowes  had  not  made  out 
her  claim  against  the  personal  estate  of  Hartley^  the 

father ; 


CASE8  IN  CHANCERY.  59 

fiither;  sod,  therefore,  it  appears  to  me,  that  the  ex<-       1888. 
ceptions  filed  by  the  Plaintiff  must  be  allowed*  and  that 
the  petition  of  Mrs.  Bcfmes  must  be  dismissedi  without 
coats* 


DOUGLAS  V.  CONGREVE.  Hov.  12. 

Dec.  19. 

¥1 T  the  will  of  George,  Douglas^,  dated  the  12th  di^  A  derise  of 
"^  of  JlfarcA  1881*  he  expressed  himself  as  follows:-**  sonal  estate  to 
"  I  give  and  bequeath  unto  Mrs.  Margaret  Stoddartf  wife  Jf  ^®Hl®  covert, 
o(  James  Douglas  SHoddarty  Esq.)  now  residing  with  me,  her  inde- 
50,000/.  8  per  cent,  consolidated  annuities^  to  be  trans*  ^  bm^ 
ferred  within  six  months  after  my  decease  to  her,  or  as  with  re«- 
she  shall  direct,  for  her  own  sole  and  separate  use,  inde-  \^„  husband, 
pendent  of  her  h^sband ;  find  I  give,  devise  and  bequeath  ^^^  'if^,**  ^'^^^ 

^  remaiDder  to 

all  my  manors*  messuages,  fiurms,  lands,  tithes,  tenements  the  heirs  of 
and  hereditaments  at  CAilsUmand  elsewhere,  in  the  county  ^^  >^^^^" 
of  KerU,  with  every  of  their  rights,  members  and  appur-  remaio'ders 
tenances,  together  with  the  use  of  all  my  household  companled 
good%  plate,  linen,  horses  and  other  cattle,  and  all  my  with  a  declar- 
&rming  and  gardening,  live  and  dead  stock,  implements  gn  the  afore- 
and  utensHs,  used  in  and  about  my  said  estates,  unto  the  ^^  Hmitar^ 

^  ^  tions  were  m- 

said  Margaret  Stoddart^  for  and  during  the  term  of  her  tended  by 

natural  Ufe^for  her  independent  use  and  benefit ;  and  from  ^^^^^^^^t 

and  after  her  decease,  I  give,  devise  and  bequeath  all  settlement.** 
1  •  J  /*  1     J      Held,  that, 

and  every  my  said  manors,  messuages,  farms,  lands,  subject  to  the 

tithes,  tenements,  hereditaments  and  premises  with  the  husband's  life 

.      estate,  the 
goods  and  chattels  therein  and  thereon  as  aforesaid,  wife  took  an 

unto  and  to  the  use  of  the  said  James  Douglas  Stoddart,  ^^ ^\^^^ 

for  his  natural  life,  with  remainder  to  the  use  of  the  heirs  and  an  ab- 

of  the  body  of  the  said  Margaret  Stoddarty  in  tail;  with  ^^^^  '^^ 

remainder,  to  the  use  of  my  nephew,  the  Rev.  Alexander  sonalt}'. 

Houstounj  for  his  natural  life,  with  remainder  to  the  use 

of 
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of  the  heirs  of  his  body,  in  tail,  with  remainder  to  the 
use  of  my  niece  Elizabeth  Houstoun^  for  her  natural  life, 
with  remainder  to  the  use  of  the  heirs  of  her  body,  in  tail, 
with  remainder  to  the  use  of  my  cousin  Aretas  Mers,  son  ' 
of  the  late  Aretas  Aiers,  Esq.,  for  his  natural  life,  with 
remainder  to  the  use  of  the  heirs  of  his  body,  in  tail ;  and 
I  do  hereby  declare,  that  all  the  aforesaid  limitations  of 
my  estate  are  intended  by  me  to  be  in  strict  settlement^ 
with  remainder  to  my  own  right  heirs  for  ever."  The 
testator -nominated  and  appointed  William  Congreve^ 
Balph  Dunn  and  John  Morison^  executors  of  his  said 
will. 


At  the  original  hearing,  several  points  arising  on  thi^ 
will  were  determined,  {a) 


The  remaining  question  in  this  cause  was,  what  in* 
terest  the  Plaintiff  took  in  a  certain  portion  of  the 
personal  estate  of  the  testator,  George  Douglaty  namely, 
the  household  goods,  &c.  For  the  purpose  of  deter- 
mining that  question,  it>  became  necessary  to  ascertain 
what  interest  she  took  under  the  testator's  will,  in  his 
real  estates  at  Chilston  and  elsewhere,  in  the  county 
of  Kent ;  and  that  question  was  submitted  to  the  Court 
of  Common  Pleas.  The  case  was  argued  before  that 
Court,  in  Trinity  term  1837,  who  certified  that  under 
the  will,  the  Plaintiff  took  an  estate,  in  tail  general,  in 
the  real  estates.  (6)  The  certificate  having  omitted  to 
notice  the  estate  given  to  the  Plaintiff's  husband, 
it  was  afterwards  amended,  and  the  Judges  of  the 
Common  Pleas  thereby  certified  their  opinion  to  be, 
•*  That  the  Plaintiff  took  imder  the  will  of  George 
Dot4gIaSi  the  testator,  an  immediate  estate,  for  life,  in 
the  real  estates  of  the  said  testator  at  Chilston  and  else- 
where, in  the  county  of  Kent ;  and  an  estate  in  remain- 
der, 
(a)  See  1  Keen,  410.  {b)  See  4  Bing,  N.C.I. 
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der,  in  tail  general,  in  the  same  lands,  expectant  on  the 
determination  of  the  estate  for  life,  limited  to  James 
Douglas  Stoddart:' 

The  caus^  was  now  brought  on,  for  further  di- 
rections upon  the  Master's  report,  and  upon  the  cer- 
tificate of  the  Judges  of  the  Court  of  Common  Pleas,  of 
their  opinion,  upon  the  case  submitted  to  their  c6n- 
sideration  by  this  Court ;  and  the  Plaintiff  now  asked, 
that  this  certificate  might  be  confirmed.  It  was  con- 
tended for  the  Defendants,  who  were  devisees  of  interests 
in  remainder,  that  the  learned  Judges  had  come  to  an 
erroneous  condusion,  and  they  desired,  that  the  case 
might  be  submitted  to  the  consideration  of  another  court 
of  law. 

Mr.  Pembertan  and  Mr.  6.  Richards^  for  the  Plaintiff. 

The  testator  has  not,  by  his  will,  created  an  executory 
trust  which  the  Court,  or  the  trustees  are  to  carry  into 
execution,  by  means  of  a  conveyance  or  settlement, 
thereby  moulding  the  limitations  which  the  testator^ 
has  expressed  in  untechnical  language;  but  here  is 
a  strict  legal  devise,  to  the  Plaintiff,  for  life,  ^*  with 
remainder  to  the  use  of  the  heirs  of  her  body  in  tail.'* 
It  cannot  now  be  argued,  that  this  creates  any  thing 
but  a  legal  estate  tail  in  the  Plaintiff.  The  leading  case 
on  this  point,  and  in  which  the  law  was  restored  after 
some  infraction,  was  that  of  Je55on  v.  Wright  (a\  in  which 
the  decision  of  the  Court  of  King's  Bench  was  reversed 
by  the  House  of  Lords.  In  that  case,  there  was  a  de- 
vise to  W.^  for  life,  with  remainder  unto  the  heirs  of  his 
body,  as  W.  should  appoint;  and  in  default  thei*eof, 
then  to  the  heirs  of  W.^s  body,  share  and  share  alike, 

as 
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as  tenants  m  common;  and  if  one  chiUJ^  thu  whol^  to 
such  child.  It  was  contended}  that  the  testator  did 
not  intend  the  expression,  <<  heirs  of  the  bodji**  in  ita 
strict  sense.  The  House  of  Lords,  however,  held 
the  contrary.  Lord  Bedetdate  said,  <<  It  cannot  at  this 
day  be  argued,  that  because  the  testator  nses  m  one 
part  of  his  will  words  having  a  clear  meaning  in  law, 
and  in  another  part  other  words  inconsistent  with  the 
former,  that  the  first  words  are  to  be  cancelled  or  over- 

0 

thrown." 


Here,  the  devise  is  not  to  trustees,  in  trust  to  convey 
or  Setde,  but  a  devise  to  the  wile,  for  life;  with  re- 
mainder to  the  husband,  for  life ;  with  remainder  to  the 
heirs  of  the  body  of  the  wife;  and  in  defiiult,  over; 
with  an  ultimate  remainder  to  the  testator's  right  heirs. 
There  is  nothing  to  prevent  this  settlement  from  being 
a  strict  setdement,  since,  by  a  mere  fiction  of  law,  which 
gives  an  imaginary  recompence  to  the  issue,  the  courts 
sanction  the  issue  in  tail  being  barred.  The  difficulties 
which  would  arise  firom  a  construction  difierent  from 
that  which  has  been  arrived  at  by  the  Court  of  Common 
Pleas  are  insuperable.  In  what  way  can  the  Court 
deal  with  this  case  ?  Is  the  Court  to  say,  that,  because 
the  testator  has  expressed  his  intention,  that  the  limit- 
ations should  be  in  strict  setdement,  it  will  settle  the 
estate  in  a  mode  di£Perent  from  that  which  the  terms  of 
the  legal  devise  warrant ;  and  that  too  in  a  case  where 
the  testator  has  left  nothing  for  the  Court  to  do  —  no 
discretion  to  exercise  ^-  but  where,  on  the  contrary,  he 
has  executed  the  intention  himself;  will  the  Court  exe- 
cute  a  legal  devise,  in  the  way  in  which  it  would  an 
executory  trust  ? 


The  words  give  a  clear  estate  tail,  and  this  legal 
limitation  is  not  to  be  altered  by  subsequent  doubtful 

expressions ; 
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exflressioDS ;  and  where  the  Court  is  not  called  on  to        18BB* 
Hiake  a  settlement,  but  to  declare  what  the  expressions 
mean»  it  has  no  jurisdiction  to  alter  the  legal  effect  of 
the  limitations. 

Assuming^  however,  that  the  heirs  take  as  purchasers^ 
then  they  have  a  mere  contingent  remainder,  which 
might  be  immediately  defeated.  The  Court  would  do 
nothing^  therefore,  by  construing  this  [a  limitation  to 
the  heirs,  as  purchasers ;  to  render  it  effectual,  an  estate 
to  trustees  to  preserve  contingent  remainders,  must  be 
intHoduced  into  the  will;  for  otherwise,  the  husband 
and  wife  might  concur  in  destroying  the  contingent  re- 
mainders ;  but  suppose  an  estate  to  trustees  to  be  in- 
troduced into  the  will,  how  are  the  words  *'  heirs  of  the 
body  in  tail "  to  be  moulded  ?  If  Mrs.  Douglas  had 
sons  and  daughters,  are  these  words  to  be. construed  as 
first  and  other  sons,  in  tail  male,  with  remainder  to  the 
daughters  successive,  or  as  a  class ;  or  is  the  limitation 
to  sons  to  be  in  tail  general  ?  How  are  the  limitations 
to  the  sons  of  daughters,  and  to  the  daughters  of  sons 
to  come  ?  Are  the  daughters  of  a  son  to  take  in  priority 
to  the  sons  of  a  daughter?  Are  ^* heirs''  to  be  read 
generally,  and  are  sons  and  daughters  to  take  equally ; 
or  are  sons  to  take  as  one  class,  and  the  daughters  to 
take  as  another  class;  are  the  sons  to  take  successivej 
and  the  daughters  in  a  class?  How  can  the  Court 
declare  what  the  intention  of  the  testator  was  ?  No  two 
persons  could  agree  as  to  what  was  meant  by  strict  set- 
tlement, and  the  further  the  Court  proceeds,  the  more 
di£ficulties  it  encounters,  and  the  more  the  Court  must 
become  convinced,  that  the  legal  construction  of  this 
devise,  which  the  Court  of  Common  Pleas  has  arrived 
at,  is  the  sound  construction ;  and  that  there  is  nothing 
to  enable  the  Court  to  cut  down  the  legal  estate  tail, 
and  declare  that  the  Plamtiff  takes  a  life  estate  only. 

It 
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It  was  suggested,  when  the  case  was  before  (he 
Court,  that  the  limitation  to  the  Plainti£P,  for  life,  was  for 
her  separate  use,  and  was  a  trust  estate ;  and  that  the 
limitation  to  the  heirs  of  her  body,  in  tail,  was  a  legal 
remainder,  and  that,  therefore,  they  could  not  coalesce; 
but  the  estate  for  life  is  not  less  a  legal  estate,  because 
this  Court  prevents  the  husband  from  interfering  with  it. 
The  life  estate  is  given  to  the  wife,  and  not  to  a  trustee, 
and  a  court  of  law  would  altogether  disregard  the  direc- 
tion, that  she  was  to  hold  it  for  her  separate  use.  The 
decision  of  the  Common  Pleas  must  be  founded  on  this, 
that  the  two  estates  are  legal  and  will  coalesce ;  if  this 
were  not  the  case  at  law,  the  estates  could  not  unite. 
The  rules  of  the  courts  of  law  are  equally  applicable 
to  this  Court,  for  no  case  exists  where  a  devise,  con- 
strued to  be  a  legal  estate  in  a  court  of  law,  has  been 
construed  differently,  or  as  an  equitable  estate  in  equity. 
Subject  to  the  life  estate  of  her  husband,  the  Plaintiff  is, 
therefore,  tenant  in  tail  of  the  real  estates,  and  has  an 
absolute  interest  in  the  personalty. 


TAx.Kinderslerf  and  Mr.  Thompson^  for  Houstoun  Doug" 
las  and  Elizabeth  Douglas ;  and  Mr.  Glasse  for  Aretas 
Akers. 

It  is  impossible  not  to  see,  that  the  construction 
which  the  Court  of  Common  Pleas  has  put  on  this  will 
entirely  defeats  the  intention  of  the  testator,  distinctly, 
satisfactorily  and  unambiguously  expressed  on  the  face 
of  his  wilL  We  admit,  that  the  rule  in  Shellei/s  Case 
is  fairly  enunciated,  as  being  universal  and  without 
exception  ;  but  it  is  a  rule  of  tenure,  and  not  of  construc- 
tion, and  the  Court  can  never,  by  means  of  this  rule, 
arrive  at  the  intention  of  the  testator:  on  the  contrary, 
the  rule  is  not  to  be  regarded,  until  you  have  first  ascer- 
tained, in  what  sense  the  testator  has  used  the  expres- 
sion 
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sion  "  heirs,"  or  "  heirs  of  the  body."  Mr.  Feame^  in 
bis  Treatise  (a),  says,  *'  Nothing  can  be  better  founded 
than  Mr.  Hargrove's  doctrine,  that  the  rule  in  SheUet^s 
Case  is  no  medium  for  finding  out  the  intention  of  the 
testator ;  that,  on  the  contrary,  the  rule  supposes  the  in- 
tention already  discovered ;"  and  again,  *<  when  it  is  once 
settled,  that  the  donor  or  testator  has  used  words  of  in- 
heritance according  to  their  legal  import,  has  applied 

• 

them  intentionally,  to  comprise  the  whole  line  of  heirs  to 
the  tenant  for  life,  and  has  really  made  him  the  terminus 
or  ancestor,  by  reference  to  whom  the  successor  is  to 
be  regulated,  then  comes  the  proper  time  to  inspect  the 
rule  in  SheUe^s  Case^  According  to  this,  the  Court 
must  first  ascertain  what  the  testator  meant  by  heirs  of 
the  body  in  tail,  and  when  it  has  amved  at  the  intention, 
the  application  of  the  rule  in  SheUei/s  Case  is,  we  admit, 
universal. 


18S8. 
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Agmn,  we  admit,  that  if  there  be  nothing  to  explain 
the  words  **  heirs  of  the  body,"  the  testator  must  be 
taken  to  have  used  them  in  tlieir  ordinary  sense ;  but 
the  Court  must  look  at  the  whole  will,  and  see  if  such 
was  really  the  testator^s  intention.  It  has  been  laid 
down,  **  that  there  is  no  technical  word  in  a  will ;  if  the 
testator's  iptent  be  plain,  the  Court  will  modify  and 
effectuate  his  expressions,"  King  v.  BurcheU{b);  and 
the  same  doctrine  is  laid  down  by  Justice  BuUer  in 
Hodgson  v.  Ambrose,  (c)  In  many  cases  the  Court  has 
put  a  construction  on  the  words  **  heirs,"  and  **  heirs 
male,"  far  different  from  their  strict  technical  meaning, 
as  in  Lisle  v.  Ch-ay  (jd),  Lowe  v.  Davies  (e\  Doe  v.  £am- 


(a)  8th  edit  187. 
(fi)  1  Edcn^  45 1 . ;  and  see  Aui" 
ten  T.  Taylor y  1  Eden,  36  5, 
(c)  Doug.  S27. 

Vol.  I. 


(d)  S  LevittiK,  SS9. ;  and  see 
1  P.  WUUtnAi,  88. 
{e)  2  Lord  Raymond^  1561. 


66 


CASES  IN  CHANCERY. 


18S8. 


Douglas 
comoaktb* 


ing  {o)f  Goodtide  y.  Herring  {b\  Crump  v.  Nonoood  {e\ 
Goodiitle  dem.  Cross  v.  WoodkuU  {d)f  where  the  scope  of 
the  will  shewed  such  to  be  the  testator's  mtention.  In 
Wright  v.  Jessan  {e)  it  was  not  decided  that  the  rule  in 
SheUe^s  Case  was  a  rule  of  constructkHiy  but  the  Court 
considered!  that  the  testator  had  not  used  the  words 
*'  heirs  of  his  body  "  in  any  other  than  their  technical 
sense ;  and,  in  order  to  give  effect  to  the  general  in« 
tention,  as  in  Pierson  v.  Vickers  (g\  that  all  the  issue 
should  takci  prior  to  the  gift  over,  the  expression  was 
construed  strictly;  but,  in  Wright  ▼•  Jessan^  it  was 
throughout  admitted,  that  the  word  heirs  would  yield 
to  the  intention  of  the  testator ;  per  Lord  Etdofh  p.  56., 
and  per  Lord  Bedesdale^  p.  57. 


Two  cases  have  occurred  since  Wright  v.  Jesson^ 
namely,  Bight  v.  Creber  (g),  in  which  ^*  heirs  of  the 
body  "  in  a  devise,  were  held  to  mean  children ;  and 
North  V.  Martin  (//),  where,  in  a  limitation  in  a  settle- 
ment to  the  wife  and  husband,  for  their  lives,  with  re« 
mainder  to  the  heirs  of  the  body  of  the  husband  on  the 
body  of  the  wife,  and  their  heirs,  and  if  more  children 
than  one,  equally  to  be  divided  amongst  them,  as  tenants 
in  common,  it  was  held,  that  the  husband  took  for  life 
only,  and  that  the  children  took  by  purchase. 


The  first  thing  to  be  done  then,  in  the  present  case,  is 
to  ascertain,  whether  the  testator  intended  to  use  these 
words  in  their  technical  sense ;  now,  if  this  were  a  case 
of  executory  trust,  it  could  not  be  argued,  that  the  an- 
cestor would  take  an  estate  tail ;  the  meaning  of  the 
testator  cannot  then  be  different,  when  expressed  in  the 

same 


(a)  2  Burr.  11 00.;  and  stated 
in  Hargrav^i  Law  TracU,  506. 
(5)  1  JEoit,  S64. 
(c)  7  TautU.  362* 
{d)  }Viffety593. 


(e)  S  Bit.  1. 
(g)  5  Eatt,  548. 
(A)  5  Bam.  ^  C.  866. 
(i)  6  Sim.  266. 
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sam^  words,  becausei  instead  of  creating  a  trust,  he  has 
deyiaed  a  legal  estate ;  he  says,  the  litnitation  is  to  be  in 
strict  settlement,  adopting  the  very  words  of  Justice 
Blaokstone^  in  Perrin  ▼.  Blake  (a\  who,  it  is  stated, 
**  agreed  with  the  majority  of  the  Court  of  King's 
Bench,  that  if  the  intent  of  the  testator  manifestly  and 
certainly  appeared,  by  plain  expression,  or  necessary 
implication,  from  other  parts  of  the  will,  that  the  heirs 
of  the  body  of  A,  should  take  by  purchase,  and  not  by 
descent,  there  a  devise  to  A^  for  life,  and,  after  his 
decease  to  the  heirs  of  his  body,  not  only  might,  but 
must  be  construed  an  estate  in  strict  settlement^*  Many 
difficulties  may  be  imagined,  but  the  only  question  now 
to  be  decided  is,  whether  the  Plaintiff  takes  more  than 
a  life-estate;  the  Court  must  grapple  with  the  other 
difficulties,  suggested  by  the  Plaintiff,  when  they  arise ; 
but  they  exist  in  all  cases  of  executory  trusts ;  however 
the  term,  "  strict  settlement "  is  well  understood,  and 
frequently  used  by  the  Court;  as  in  Perrin  v.  Blake  (i), 
by  Lord  Mansfield  in  Doe  dem.  Duke  of  Devonshire  v. 
Lord  Oeorge  Cavendish  (c),  by  Justice  Buller  in  Doe 
v.  Mulgraoe  {d)j  by  Lord  Eldon^  in  argument,  in  Bastard 
V.  Proby  {e\  and  explained  by  the  Master  of  the  Rolls 
in  his  judgment ;  by  Lord  JESIenborough  in  Doe  v. 
Wood{g\  and  in  White  v«  Carter  {h)^  by  Lord  Hard" 
wicke  in  AUansan  v.  Clitherow  (f ),  and  in  his  judgment 
in  Bagshaw  v.  Spencer  (^),  and  by  Sir  William  Grant  in 
Blackburn  v.  StaUes  (/),  and  in  Le  Hunte  v.  Hobson  (m), 
and  in  White  v.  Carter  (n) ;  and  also  by  conveyancers^  as 
restricting  the  interest  of  the  ancestor,  to  a  life  estate ; 

and 


(a)  4^«JTOto,S581. 
(6)  I  ColLJurid.  519. 
(ff)  4  TVmi.  B.  744.  n. 
Id)  5  Term  R.  884. 
(e)  8  Car,  7. 
(g)  lB.^Md.6iS. 


(A)  8  Eden,  366. ;   again   in 
Ambler,  670. 
(i)  lVes.24. 
Ik)  1  Coll.  Jurid.  984. 
(/)  aVes.^  B.37U 
(m)  5  Bm%.  4*  C  903. 
(n)  dmbUr^  671. 
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and  *it  is  enough,  on  the  present  occasion,  to  say,  that  a 
devise  to  one,  for  life,  with  remainder  to  the  heirs  of  her 
body,  in  strict  settlement^  does  not  give  more  than  an 
estate  for  life  to  the  first  taker.  In  this  case  the  dif- 
culty  suggested,  as  to  the  subsequent  limitations  to  the 
children,  is  removed  by  the  circumstance,  that  it  is  stated 
expressly,  that  the  issue  are  to  take  in  tail  general. 

Again,  the  rule  in  SheUetfs  Case  will  not  apply,  unless 
the  two  estates  are  of  the  same  quality  and  character; 
the  Plaintiff's  life  estate  is  limited  to  her  separate  use, 
and  the  husband,  is  seized  of  the  legal  estate ;  upon 
his  freehold  there  might  be  a  remitter,  Co.  Litt.  351. ; 
He  alone  might  have  made  a  tenant  to  the  precipe;  and 
he  alone  could  take  a  release,  or  confirmation  to  enlarge 
the  estate.  The  husband  is,  therefore,  a  trustee  for  the 
wife,  Bennet  v.  Dams  {a).  Morgan  v.  Morgan  (i) ;  even 
on  a  subsequent  marriage,  the  life  interest  would  retain 
its  trust  character,  TuUet  v.  Armstrong  {c) ;  the  estate  to 
the  Plaintiff's  heirs  is  a  legal  estate,  and  it  cannot, 
therefore,  unite  with  her  trust  estate  for  life,  Hetiry  v. 
PurceU.(d) 


It  is  evident,  that  the  testator  did  not  intend  that 
Mrs.  Douglas  should  take  an  estate  tail,  for  if  she  had 
died  in  the  lifetime  of  the  testator,  her  children  would 
have  taken  nothing,  and  the  intention  of  the  testator 
would  have  been  defeated,  unless  they  took  as  purchasers; 
they  also  cited  Gallini  v.  Gallini  (^),  Jack  v.  Feather^ 
stone  (g)i  Poole  v.  Po(^  (A),  and  Jervoise  v.  Tie  Duke 
of  Northumberland  (i ),  and  submitted,  that  the  certificate 

of 


{n)  9 P.  WUliam,Sl6. 

(6)  SMatL4ll. 

(c)  ilft^^,  page  1. 

{d)  W.  Black.  lOOS.,  and  8ee 
the  case  and  opinion  in  Fearn^i 
Potthumoui  Worh,579. 


(<?)  5  Bam.  4*  Ad.  681 .    S.  C. 
5Jld.  4r  E'S40. 
fe)  9  B&gh,  237. 
(A)  3  SoM.  4r  P.  6«7. 
(i)  1  Jac.  ^  W.  560. 
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of  the  Common  Pleas  was  unsatisfactory,  and  that  the        1838. 
Plaintiff  took  a  life  interest  only  in  the  chattels.  ^tT*"^^^^^ 

"^  Douglas 

CoNGaSVE. 


Mr.  Tiimey  and  Mr.  C.  H.  Madean,  for  trustees* 


Mr.  Pewberton^  in  reply. 

No  declaration  which  this  Court  can  make  can  affect 
the  legal  limitations  to  the  Plaintiff  and  the  heirs  of 
her  body.  The  Court  is  not  called  on  to  direct  a  con- 
veyance^ or  to  make  a  settlement ;  the  devise  is  a  legal 
devise,  over  which  the  Court  has  no  control.  The  only 
ground  for  sending  this  case  for  the  opinion  of  a  court 
of  law,  was  this ;  the  chattels  being  limited  in  the  same 
way  as  the  real  estate,  the  Court  took  the  oppor- 
tunity of  obtaining  the  opinion  of  a  court  of  law,  as  to 
the  construction  of  the  limitations  of  the  real  estate,  in 
order  to  guide  its  decision  as  to  the  chattels ;  the  only 
question,  therefore,  is,  whether  the  Court  considers  the 
certificate  so  unsatisfactory,  that  it  will  not  adopt  it,  in 
construing  the  gift  of  the  chattels. 

If  the  Court  were  to  attempt  to  model  these  legal 
limitations,  then,  instead  of  construing  a  will,  it  would 
be  making  one,  without  the  slightest  guide  to  enable  it 
to  effect  it 


The  estate  to  the  Plaintiff,  for  life,  is  a  legal  estate, 
and  all  the  legal  consequences  must  therefore  follow. 
It  is  true  that  this  Court  would  restrain  the  interference 
of  her  husband,  but  a  court  of  law  would  not  regard 
that  restraint;  and  it  could  hardly  be  contended  that, 
because  this  Court  restricts  the  marital  rights,  it  must 
therefore  abridge  the  wife's  estate  from  an  estate  tail  to 
an  estate  for  liie.  It  is  clear,  at  law,  that  the  Plaintiff 
takes  an  estate  tail ;  then,  on  what  principle  can  this 

F  3  Court 
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Court  interfere^  and  insist  on  her  having  a  life  estate 
only,  when,  even  in  this  Court,  the  rule  in  SkeUet^S' 
Case  is  followed  in  limitations  in  equitable  estates,  not  in 
order  to  eflSsctuate  the  intendons  of  the  testator,  which 
in  ninetjr-nine  cases  out  of  a  hundred  it  disappoints,—- 
not  because  it  approves  of  the  rule, -^  but  firom  the  ne- 
cessity for  the  security  of  property,  that  the  rules  of 
construction  should  be  the  same  in  both  Courts? 


Dec.  19.  77ie  Master  of  the  Rolls,  after  stating  the  circum- 

stances of  the  case,  proceeded :  — 

The  gift  amounts  to  a  direct  devise  to  the  Plaintiff, 
for  her  life,  for  her  independent  use  and  benefit,  followed 
by  a  direct  devise,  after  her  death,  to  her  husband,  for 
his  natural  life,  with  remainder  to  the  use  of  the  heirs 
of  her  body,  in  tail,  with  remainders  over,  and  a  de- 
claration, that  all  the  aforesaid  limitations  were  intended 
by  the  testator  to  be  in  strict  settlement,  with  remainder 
to  his  own  right  heirs  for  ever. 


That  a  devise  to  one  for  life,  and^  after  an  inter- 
termediate  estate  for  life,  a  devise  to  the  heirs  of  the 
body  of  the  first  devisee  would  of  themselves  vest  an 
estate  tail  in  the  first  devisee,  is  not  denied ;  but  it  is 
argued,  that  upon  this  will,  the  testator  expressly  meant, 
that  th^  words  **  heirs  of  the  body,''  which  he  has  used, 
should  not  be  taken  in  their  technical  sense,  —  that  the 
intention  of  the  testator  must  govern  the  construction 
of  the  will,  —  and  that,  upon  the  intention,  the  case  is 
not  within  the  rule  in  SheUe^s  Case.  It  is  ftirther  argued, 
that  the  life  estate  of  the  Plaintiff,  is  only  an  equitable 
estate ;  that  the  devise  to  her  right  heirs,  is  of  a  legal 
estate,  and  that  on  that  ground,  the  estates  could  not 
incorporate  into  an  estate  of  inheritance  in  the  Plain- 
tiff. 

As 
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As  to  the  intention,  three  indicia  are  relied  on ;  first, 
the  gift  to  the  PlaintiH^  expressly  for  life ;  secondly,  the 
limitation  to  the  heirs  of  her  body,  <Mn  tail ;"  thirdly, 
the  declaration,  that  the  limitations  were  intended  to  be 
in  strict  settlement 
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A  part  of  the  argument  in  Jone^  v.  Morgan  (a),  was 
founded  on  the  words  **  for  life ;  '*  and  upon  that.  Lord 
TkurUm  observed  (p.  220),  ^<  I  think  the  argument 
immaterial,  that  he  meant  the  first  estate  to  be  an  estate 
for  life.  I  take  it  that  in  all  cases,  the  testator  does 
mean  so ;  I  rest  it  upon  what  he  meant  afterwards,"  and 
so  I  must  consider  it  in  the  present  case. 

As  to  the  words  *'  in  tail,"  added  to  the  words  limits 
ing  the  estate  to  the  heirs  of  the  Plaintiff's  body,  they 
are  certainly  superfluous :  a  limitation  to  A.  and  the 
heirs  of  her  body,  in  tail,  is  the  same  as  a  limitation  to 
A*  and  the  heirs  of  her  body,  without  the  words  ^*  in 
tail "  —  the  words  "  in  tail "  make  no  difference  in  the 
estate  given,  and  do  not,  as  I  conceive,  shew  any  inten- 
tion to  give  an  estate,  different  from  that  which  is  im- 
ported by  the  words  used. 

With  respect  to  the  words  **  in  strict  settlement,"  I 
apprehend  it  to  be  true,  that  in  their  ordinary  sense, 
they  import  estates  limited  to  persons  who  are  living, 
for  life,  with  remainder,  in""  tail,  to  unborn  issue ;  and  in 
the  case  of  marriage  articles,  wherein  it  is  agreed  to 
limit  an  estate,  for  life,  with  remainder  to  the  heirs  of 
the  body;  this  Court,  upon  the  presumed  intention,  will 
decree  a  strict  settlement  in  the  sense  of  the  words ;  and 
also,  that  in  the  case  of  executory  trusts  with  the  like 
limitations  and  an  expressed  intention,  that  the  limit- 
ations shall  be  in  strict  settlement,  this   Court  will 

execute 
(a)  1 .9h>.  C.  (X  S06. 
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execute  that  trust,  in  the  same  sense  of  the  words,  if  it 
can  be  done  consistently  with  the  whole  will ;  but  that 
the  words  *'  in  strict  settlement "  do  not  necessarily  limit 
the  first  estate  to  a  life  interest,  appears  by  the  case  of 
Jllamon  v.  Clither(m(a\  in  which  there  was,  as  the 
words  were  construed,  a  direction  to  limit  an  estate,  for 
life,  to  the  testator's  son,  and,  subject  to  other  provisions, 
a  direction  to  settle  the  estate  on  the  issue  of  the  mar- 
riage^ in  strict  settlement,  as  counsel  should  advise ;  and 
yet,  upon  the  whole  will,  it  was  held,  that  the  son  took 
an  estate  tail.  In  the  present  case,  there  is  no  executory 
trust  It  is  a  case  of  direct  devise  of  the  legal  estate, 
and  in  terms  which,  according  to  the  rules  of  law,  give 
an  estate  tail  to  the  Plaintiff;  and  it  does  not  appear 
to  me,  that  the  words  **  in  strict  settlement  ^  can  have 
the  legal  effect  of  altering  that  estate.  An  executory 
trust  would  have  admitted  greater  latitude  of  interpre- 
tation, and  the  effect  of  the  words  might  have  been 
different 


But  it  is  further  argued,  that  although  the  legal 

estate  is  given  to  the  Plaintiff,  yet  there  is  a  direction, 

that  she  shall  hold  it  for  her  independent  use  and 

benefit,  which  she  cannot  do  without  the  intervention 

of  this  Court,  which  converts  her  husband  into  a  trustee 

for  her,  so  that,  in  effect,  she  has  only  an  equitable  estate 

during  her' husband's  life;  and  as  that  cannot  coalesce 

with  the  legal  estate,  in  remainder,  the  rule  in  Skella^s 

Case  does  not  apply.   It  is,  however,  to  be  observed,  that 

the  legal  estate  is  vested  in  the  wife ;  that  the  power 

which  the  law  gives  to  the  husband,  over  the  real  estate 

of  his  wife,  does  not  alter  the  nature  or  quality  of  that 

estate,  and  that  it  is  only  with  the  marital  power  of  the 

husband,  that  this  Court  inteirferes,  to  secure  to  the  wife 

the  independent  use  of  her  property. 

In 

(a)  1  V<t.  SCO.  S4. ,  ^ 
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In  one  sense,  no  doubt,  the  husband  is,  or  may  be        18S8. 
made,  a  trustee  for  the  wife,  but  not  so  as  to  alter  the     ^^^^^"^ 
legal  estate  given  to  her  by  the  testator ;  and,  on  the  v. 

whole,  I  am  of  opinion,  that  subject  to  the  prior  estate 
for  hTe,  Mrs.  Stoddart  is  entitled  to  an  estate  tail,  in  the 
lands  in  question,  and,  consequently,  that  the  Judge's 
certificate  must  be  confirmed.  As  the  Ck>urt  is  dealing 
with  the  personal  estate  only,  it  seems  right,  to  make  a 
declaration,  in  conformity  with  the  certificate,  as  to  the 
personal  estate  alone. 


Dee.  80. 

HAWKINS  V.  HALL.  ^'^'>^/^Vr,Zi^  ^^|ff;     . 

rilHE  case  was,  that  the  Plaintiff's  bill  having  been  Though  an 

-*"  dismissed  with  costs,  which  were  taxed  at  the  sum  ^"!!^^«^.""°°* 

'  come  into 

of  161/.  185.  Od,j  tLSubpcena  for  costs,  to  that  amount.  Court  to 

was  issued  against  him,  and  he  was  served  with  the  5t^-  demand,  yet 

pcena  and  demand  for  payment  was  made  upon  him  at  ^® mayapply 

Baidognej  out  of  the  jurisdiction  of  the  Court.     The  to  set  aside  an 

Plaintiff  afterwards  came  to  England^  and,  on  the  17th  ^^hJ^h  has"' 

ot  December  last,  he  was  arrested  under  the  attachment,  been  jrregu- 

and  being  in  custody,  several  detainers  were  lodged  ognml^hhn. 

affainst  him.     On  the  20th  of  December^  a  motion  was      Service,  out 
1  -11  •  1    1.    1  1       of  thcjuris- 

made  to  set  aside  the  attachment,  and  discbarge  the  diction,  of  a 

Plaintiff  out  of  custody  for  irregularity.  sfibpoma  for 

^  o  J  payment  of 

costs,  is  ir- 

Mr.  KindersUVi  in  support  of  the  motion,  contended,  ^^}:^^' 

,        1  ,'.  ii.i.,1  Ihesame 

that  the  attachment  was  irregular,  t)emg  founded  on  a  person  who 

service  of  the  subpcena  and  a  demand  which  had  been  ^°'  caused 

-^  another  to  be 

made  out  of  the  jurisdiction ;  and  secondly,  that  the  illegally  ar- 
writ  of  attachment,  having  issu/ed  previous  to  MichaeU  HeuTin^T  can- 
mas  term,  could  not  be  executed  after  that  term.  not  serve  him 

.    with  a  »iA» 
ptena  for  costs 
]y[r^  whilst  in  cus- 
tody. 
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Mr.  PemberioTh  corUrdf  objected^  that  the  Plaintiff 
being  an  outlaw,  and  in  oontempt»  could  not  be  heard 
in  a  court  of  justice ;  but  if  the  fact  of  his  being  in  con- 
tempt  was  not  sufficient  to  prevent  the  Plaintiff  making 
this  application  (a\  still  that  the  outlawry  of  the  Plain- 
tiff prevented  his  being  heard  in  a  court  of  justice. 
That  outlawry  was  a  more  serious  objection  than  a 
mere  contempt  {b) ;  the  former  might  be  objected  by  way 
of  plea,  whereas  the  latter  could  not.  In  Davidson  v. 
Marchioness  of  Hastings  (c),  it  was  held,  that  service  out 
of  the  jurisdiction,  namely,  in  Scotlandj  of  an  order  nisi 
for  an  attachment,  was  good  service ;  the  object  being 
notice  only,  the  same  reason  applied  here. 


The  Master  ^  the  Bolls  (without  hearing  a  reply). 
I  think  that  these  proceedings  must  be  discharged.  The 
first  question  is,  whether  the  Plaintiff  is  entitled  to  make 
this  application,  he  being  under  outlawry;  I  conceive 
that  an  outlaw  is  not  entitled  to  come  into  a'  court  of 
justice  to  establish  a  demand  of  his  own;  but  this  is  not 
now  the  question,  for  the  proceeding  against  the  outlaw 
is  in  the  nature  of  a  penal  proceeding  for  non-payment 
of  costs ;  and  the  question  is,  whether,  when  a  party  has 
been  improperly  detained,  he  has  not  a  right  to  come 
into  Court,  to  get  rid  of  the  irregular  proceedings.  He 
does  not  come  to  establish  a  demand,  but  to  complain 
that  injustice  has  been  done  by  the  partjr  proceeding 
against  him ;  or  in  other  words,  that  the  power  of  the 
Coiurt  has  been  used  improperly  against  him. 


Whatever  was  the  case  formerly,  in  the  present  day 
an  outlaw  is  entitled  to  the  benefit  of  the  law,  for  his 

personal 


(a)  Xmg  ▼.  Bryant,  Z  My.  ^ 
C.  191.  WiUon  V.  Baie9t  3  My. 
4-C.197. 

{b)  Loykei^. Holbeach,  4  Bing, 


419.  Aidridgg  v.  Btdicr,  2  M§9 
i  W,  41S. 
(c)  S  K.  509. 
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penonal  prot66feion»  and  ho  mustf  thenforoi  be  entitled  1888. 
to  spply  to  a  court  of  justioet  to  remove  an  irregular 
order  by  which  he  ia  improperly  detained.  I  think» 
dierefi»e,  he  has  a  sight  to  make  thia  applicatton*  The 
next  question  ts»  if  the  proceedings  are  irregular.  I 
shall  say  nothing  as  to  the  attachment  being  executed 
too  lale»  as  I  think  that  the  proceedings  are  irregular 

• 
Except  in  particular  casesi  provided  for  by  statutci 
or  by  special  order  of  the  Court,  the  service  of  a 
writ  ought  to  be  made  on  the  party  within  the  juris* 
diction.  I  lately  held,  that  an  order  nisi  for  a  seques- 
tration, being  a  mere  notice,  was  regularly  served  in 
Scoilandf  but  that  was  a  very  different  case*  This  is  a 
wbpoBna  in  the  name  of  the  Queen,  that  is,  a  oommand 
in  the  Queen's  name,  which  is  to  be  obeyed,  or,  other* 
wise  an  attachment  is  to  issue;  this  service  is  nugatory 
where  the  party  is  residing  out  of  the  jurisdiction,  where 
the  Court  cannot  execute  its  process,  and  I  think  that  a 
writ  ought  not,  without  order  or  authority,  to  be  served 
on  a  party  who  is  out  of  the  jurisdiction,  and  not  liable  ' 
to  the  ulterior  process  of  the  Court :  I  am  of  opinion 
that  the  service,  out  of  the  jurisdiction!  of  the  subpana 
for  costs,  was  irregular,  and  is  no  foundation  for  the 
attachment,  which  must,  thereforci  be  set  aside. 


On  the  same  20th  of  December^  after  the  order  was 
pronounced,  but  before  it  could  be,  or  at  least  before  it 
was  drawn  up  and  served,  another  subpcena^  for  the  same 
costs,  was  served,  and  another  demand  for  the  same,  was 
naade  on  the  Plaintifl^  whilst  he  remained  in  custody. 

The  Plainti£^  being  free  from  the  attachment,  applied 
to  be  discharged  out  of  custody,  in  the  several  actions, 

in 
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1838*  in  which  detainers  had  been  lodged  against  him  wfaikt 
in  custody.  The  last  rule  for  his  discharge  was  made 
absolute  on  the  dOth  of  January^  but,  in  consequence 
of  some  inaccuracy  in  drawing  it^p  which  required 
amendment,  the  rule,  as  amended,  was  not  lodged  with 
the  Marshal  of  the  Queen's  Bench,  till  a  little  before 
two  o'clock,  on  the  Slst,  at  which  time^  Mr.  Hawkins 
was  informed,  by  the  principal  turnkey,  that  all  was 
right  and  he  might  leave  the  prison  as  soon  as  he 
pleased ;  whereupon  Mr.  Hawkins  stated  his  intention 
not  to  leave  the  prison  till  night ;  and  he  appeared  to 
have  paid  his  fees  between  four  and  five  o'clock. 

There  was  no  evidence  to  shew,  that  in  the  meantime^ 
f.  e.  between  two  and  four  o'clock,  Mr.  Hcnokins  might 
not  have  gone  freely  wherever  he  pleased ;  but  ab6ut 
four  o'clock,  a  sheriff's  officer,  with  the  attachment  ob- 
tained by  Mr.  Hallf  and  another  officer,  with  a  writ  of 
capias  ad  satisfaciendum  sued  out  by  David  Slock/brd^ 
were  on  the  watch  to  arrest  him;  and  Mr.  Hawkins 
attempted  to  hide  himself  in  the  prison,  and  succeeded 
in  concealing  himself  in  the  rooms  of  Mr.  Montagu  (a 
prisoner),  till  between  nine  and  ten  o'clock  in  the  even- 
ing, when  he  was  discovered  and  compelled  to  go  into 
what  is  called  the  lobby  of  the  prison,  and,  when  there, 
he  was  immediately  arrested.  Being  arrested  under 
one  of  the  processes,  he  was  detained  under  the  other. 
On  the  evidence,  it  did  not  appear  whether  the  arrest 
was  made  under  the  attachment,  or  on  the  writ  of  capias 
ad  satisfaciendum. 

A  motion  was  now  made,  to  set  aside  the  attachment, 
under  which  the  Plaintiff  had  been  arrested  for  non- 
payment of  the  costs,  and  that,  as  to  the  attachment, 
the  Plaintiff  might  be  discharged  out  of  custody. 

Mr. 
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Mr.  Kmderdey  and  Mr.  Purvis^  in  support  of  the       1888. 
motion. 

Mr.  PemberUm  and  Mr.  6.  Richards^  cantri* 

lie  Master  cf  tie  Rolls  (after  statmg  the  circum-- 
stances  of  the  case). 

It  is  clear,  from  the  evidence,  that  Mr.  Hawkins  is 
endeavouring  to  avoid  satisfying  a  just  demand ;  but, 
whatever  his  fraud  or  misconduct  may  be,  he  must  be 
proceeded  against  in  a  legal  method,  and,  if  the  process 
has  issued  against  him  irregularly,  he  is  entitled  to  be 
discharged. 

He  moves  that  he  may  be  discharged,  on  the  grounds, 
first,  that  the  subpoena  for  costs  was  irregularly  served 
upon  him :  and  secondly,  that  at  the  time  of  the  arrest 
he  was  entitled  to  be  privileged,  and  to  leave  the  prison 
freely,  for  the  purpose  of  returning  home. 

Whether  a  man,  whose  home  is  out  of  the  jurisdiction, 
and  who,  being  entitled  to  leave  the  prison  in  the  middle 
of  the  day  and  being  then,  free  to  do  so,  does  not  think 
fit  to  avail  himself  of  his  liberty,  but  resolves  to  wait 
till  nighty  plainly  with  the  intent  of  then  escaping,  and 
who,  being  soon  afterwards  under  apprehension  of 
arrest,  instead  of  appearing  and  claiming  his  privilege, 
secretes  himself  as  long  as  he  can,  is,  under  such  cir* 
cumstances,  entitled  to  privilege,  is  a  question  which  it  is 
not  necessary  for  me  to  decide  on  this  occasion,  as  it 
appears  to  me  that  the  service  of  the  subpoena  for  costs, 
at  the  suit  of  Mr.  Hall,  was,  pnder  the  circumstances  of 
this  case,  irregular.  I  do  not  concur  in  the  argument, 
that  a  subpoena  tor  costs  may  not  be  regularly  served  on 
a  party  who  is  in  prison,  or  even  upon  a  party  who  is 

irregularly 
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1888.  irregularly  And  improperly  in  custody  at  the  suit  of 
persons  not  connected  or  colluding  with  those  who  cfieot 
the  service ;  but  the  question  here  is,  whether  the  same 
man,  who  hat  caused  another  to  be  illegally  arrested  and 
detained,  shall  himself  be  at  liberty  so  to  avail  himself 
of  his  own  wrong,  as  to  take  advantage  of  that  deten-* 
tion,  for  the  purpose  of  serving  a  writ,  which  is  issued  at 
his  own  suit,  and  intended  to  be  enforced  by  process  of 
contempt 

I  have  not  met  with  any  authority  distinctly  applicable 
to  the  subject,  but  as  it  appears  to  me,  that  very  serious 
mischief  might  be  produced,  if  service  of  process  out 
of  this  Court,  under  such  circumstances  as  have  oc- 
curred in  this  case^  were  allowed  to  be  good,  I  have 
come  to  the  conclusion,  I  own  reluctantly,  that  the  ser- 
vice of  the  subpcena  for  cqsts  and  the  attachment  for 
non-payment  thereof,  were  irregular;  and  consequently^ 
that  Mr.  Hcfmkins  must  be  again  discharged* 

This  decision  was  confirmed,  on  appeal,  by  the  Lord 
Chancellor. 


Note.---Ses  WM  v. DonueU^  BameSfiOO.;  (1756.)  Howton  v. 
Walker^  8  W.  BlacluU  883.;  (1778.)  Looeridge  v.  PknHoWy  2  H. 
BlacktL  29.;  (1798.)  Barlow  v.  Hall,  8  Amtruiher,  461.;  (1794.) 
Spenee  V.  l^uart^  S  Batt,  89. ;  (1808.)  Birch  v.  Prodger,  1  New  Rep, 
135.;  (1804.)  BarhUff  v.  FeAer^  2B,^  Jl<L743.;  (1819.)  Same 
Ou0^  iCki^yf  ^79-;  (1819.>  Mackie  v.  Warren,  SBingk.  176.; 
(1888.)  Wells  V.  Oumey,  8  ^.  4*  Creu.  769.;  (1888.)  BarraU  v. 
Price,  9 BingK  566. ;  (1833.)  Spencer  v.  KewUm^  sAi.^  El.€i$ ; 
(1837.) 
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DU  HOURMELIN  t;.  SHELDON.  js??. 

rriHIS  ease  came  on,  upon  exceptions  taken  by  a  pur-      J'^-  28. 
^   chaser  to  the  Masters  report,  that  a  good  title  was  A  devise  of 

l&ndfl  w&s 

made  to  an  estate  sold  under  the  decree  in  this  cause.      ^^^^  ^o  Eng" 

Rth  subjects, 

Elizabeth^  the  wife  of  Charles  Henry  Sheldon^  having  and,  after     ' 
six  daughters,  and  having  power  to  appoint  her  real  P^^y™^"^  o^ 
estate,  by  her  will,  dated  the  9th  day  of  Octcber  1824,  invest  the'sur- 
duly  executed,  appointed  her  estate  to  Edward  Sheldon,  (jj^h^fu^nds 
James  SomerviUe  Faames  and  Bichard  Samuel  White,  in  trust  for 
and  to  their  heirs  and  assigns,  unto  and  to  the  use  of  orwhom^were 
them,  their  heirs  and  assigns  for  ever;  upon  trust,  that  ^^^^^^  ^^^^> 
they  should  make  sale  and  absolutely  dispose  of  the  was  not  en- 
same,  to  any  person  willing  to  purchase ;  and  should  ^^}^^^  ^^  ^^^ 
convey  and  assure  the  same,  to  the  use  of  the  pur-  aliens  either 
chasers,  their  heirs  and  assigns ;  and  should,  on  pay-  |^ J  n^oduce^' 
ment  to  the  trustees  of  the  purchase  money,  give  receipts 
for  the  same,  which  receipts  were  to  be  effectual  dis- 
charges to  the  purchasers,  and  should  discharge  them 
from  being  obliged  to  see  to  the  application,  and  from 
being  answerable  or  accountable  for  the  misapplication 
or  nonapplication  thereof.    And  she  directed,  that  the 
trustees  should  stand  possessed  of  the  monies  to  arise 
by  such  sales,  upon  trust,  after  payment  of  the  costs 
and  expenses,  and  of  the  mortgages  affecting  the  estate, 
to  invest  the  residue  in  the  public  funds,  or  on  Gbvem- 
ment  or  real  securities,  and  to  stand  possessed  of  such 
monies,  funds  and  securities,  after  the  death  of  Charles 
Henry  Sheldon  (who  died  in  1826),  as  concerning  one 
sixth  part  thereof,  on  trust,  during  the  life  of  her 
daughter  Caroline  Weston,  to  pay  the  interest,  dividends 
and  annual  produce  thereof,  as  the  same  should  be 

received, 
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1837.  reoeiyed}  into  her  proper  hands,  or  into  the  hands  of 
^'^'^'^  such  person  or  persons  as,  notwithstanding  her  oover- 
HooEMEux  ture,  she  should,  from  time  to  -time,  but  not  by  way  of 
Shsloon  assignment,  charge,  or  anticipation,  appoint  to  receive 
the  same,  for  her  separate  use ;  and  subject  to  the  iife 
interest  of  the  said  Caroline  Weston^  in  trust,  for  such  o« 
the  then  children  of  the  said  Caroline  WestoUf  by  John 
Webb  JVesUmy  her  husband,  and  of  the  children  thereafter 
to  be  born  of  the  said  Caroline  Weston^  by  her  present 
or  any  future  husband,  as  being  a  son  or  sons  should 
attain  the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters  should  attain  that  age  or  marry,  in  equal 
shares,  if  more  than  one ;  and  if  but  one  such  child, 
then,  wholly  in  trust  for  such  childt  And  as  concerning 
one  other  sixth  part  of  the  said  money,  &c.,  upon  trust, 
for  the  separate  use  of  her  daughter  CliarloUe  Louisa 
du  MassalSf  during  her  life ;  and,  subject  to  her  life  in- 
terest^ then  upon  the  like  trusts,  for  the  benefit  of  the 
present  and  future  children  of  her  daughter  CharhUe 
Louisa  du  Massals^  as  were  before  declared,  concerning 
the  sixth  given  for  the  benefit  of  her  daughter  Caroline 
Weston  and  her  children:  another  sixth  was  given  in 
like  manner  for  the  benefit  of  the  testatrix's  daughter 
Frances  Matilda^  the  wife  of  the  Count  du  Hourmelin^ 
and  her  children  (aliens) ;  and  the  three  other  sixths 
were  given  respectively,  in  like  manner,  for  the  benefit 
of  her  daughters  Margaret  Frances^  the  wife  of  Maxi^ 
milian  du  Chastdetj  Lucy  Catherine  Shddon  and  Eliza^ 
beth  Emma,  the  wife  oi^Ckarles  Antoine  Deudon^  and 
their  respective  children  (aliens).  And  the  will  con- 
tained clauses,  providuig  that  in  the  event  of  any  of  the 
daughters  dying  without  leaving  issue  who  should  live 
to  acquire  vested  interests,  the  husband  of  each  daughter 
(four  aliens)  should  enjoy  a  life  interest,  subject  to 
which,  there  should  be  a  survivorship ;  and  if  all  the 
daughters  should  die,  without  leaving  such  issue,  there 

was 
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was  an  ultimate  trust  for  the  benefit  of  Charles  Henty 
Sheldon^  if  he  should  be  then  living,  or,  if  he  should  be 
then  dead,  for  the  next  of  kin  of  the  testatrix. 

The  testatrix  died  in  1829. 


81 


1837. 


Du 

HOURMELIN 

V, 

Shsudon. 


Four  of  the  daughters  were  married  to  aliens,  2Uid  two 
of  them  had  issue,  who  were  also  aliens. 

This  suit  was  instituted  by  the  Count  du  Hourmelin 
and  his  wife  and  child,  and  Lucy  Catherine,  the  only 
unmarried  daughter,  to  have  the  will  established,  and 
the  trusts  carried  into  execution ;  and  by  the  decree, 
dated  tl\e  15th  of  June  1832,  it  was  declared  that  the 
will  was  well  proved,  and  ought  to  be  established,  and 
the  trusts  performed ;  and  by  a  subsequent  decree,  dated 
the  16th  of  April  1835,  it  was  ordered,  that  the  estates 
should  be  sold,  with  the  usual  directions. 

The  Earl  of  Badnor  became  the  purchaser  of  the 
estate  now  in  question,  for  the  sum  of  13,400/.  He 
paid  the  purchase-money  into  Court,  and,  by  an  order 
dated  the  22d  of  June  last,  it  was  referred  to  the  Master 
to  inquire,  whether  the  Plaintiff  could  make  a  good  title 
to  the  estate.  The  Master,  by  his  report,  dated  the 
16th  day  of  August  1838,  stated,  that  he  was  of  opinion, 
that  the  Plaintiffs  could  make  a  good  title ;  and  that 
such  good  title  was  first  shewn,  on  the  day  on  which  the 
abstract  of  title  was  first  delivered. 


To  this  report  exceptions  were  taken,  and  it  was  ob- 
jected, that  interests  in  land  were  attempted  to  be  given 
to  the  husbands  and  children  of  the  testatrix's  daughters 
who  were  aliens ;  that  such  interests  could  not  be  held 
as  against  the  Crown,  and,  consequently,  that  the  Crown 
had  a  title  over  which  the  vendors  had  no  power. 

Vol.  I.  G  Mr. 
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Mn  Kinderdey  and  Mr.  Elderton^  in  support  of  the 
exceptions. 

If  land  be  devised  to  an  alien,  be  cannot  hold  it 
against  the  Crown;  and  if  he  contracted  for  the 
sale,  and  filed  a  bill  specifically  to  enforce  the  contract, 
it  is  clear  the  bill  must  be  dismissed  with  costs.  The 
same  prindple  is  applicable  if  the  devise  were  made  to  an 
alien,  for  life,  or  for  any  other  estate :  to  the  extent  of 
his  interest,  the  devise  enures  for  the  benefit  of  the 
Crown.  Again,  if  the  devise  be  to  A^  in  trust,  or  for 
the  use  of  an  alien,  the  same  rule  applies ;  proceeding  a 
step  further,  and  supposing  the  estate  devised  to  an 
English  subject,  in  trust,  to  sell  and  pay  the  whole  pro- 
ceeds to  an  alien,  would  that  particular  form  of  devise 
make  any  difference?  The  alien  would,  in  equity,  be 
regarded  as  the  absolute  owner  of  the  estate,  and  he 
might  insbt  on  the  trustees  not  selling,  and  on  taking 
the  real  estate  in  specie.  Again,  if  the  alien  were  only 
partially  interested  in  the  produce,  the  same  objection 
would  arise ;  for  he  might  insist  on  paying  off  the  charges, 
and  retaining  the  estate.  That  an  alien  cannot  retain 
any  interest  in  land  as  against  the  Crown,  was  decided 
in  Fourdrin  v.  Gantdejf  (a),  a  case  which  was  twice  argued 
before  Sir  John  Leach.  There,  a  person  having  free- 
holds and  leaseholds,  directed  all  his  property  to  be 
sold  and  converted  into  money,  and,  after  charging  the 
mixed  fiind  with  his  debts  and  legacies,  gave  the  residue 
to  aliens,  one  of  whom  was  his  heir  at  law.  Sir  John 
Leach  held,  "  that  the  aliens  could  no  more  take  an 
interest  in  the  land  (which  this  would  be)  than  the  land 
itself.'*  He  held  also,  page  398.,  that  an  alien  acquiring 
property  could  not,  before  office  found,  confer  any 
right  upon  another*  His  Honor,  following  the  rule 
applicable  to  charitable  bequests,  directed  the  produce 

of 

{a)  5  My.  i  jr.  385, 
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of  the  real  and  personal  estate,  afterpayment  of  their       1887* 

proportions  of  the  charges^  to  be  apportioned  between     ^^^*^ 

the  Crown  and  the  aliens.    The  case  was  considered  of   Hooamelin 

such  importance,  that  it  was  argaed  a  second  time  by     Shblook. 

the  Attorney-General,  when  his  Honor  adhered  to  his 

former  opinion*     The  authority  of  Fourdrin  v.  Qauadey 

is  decisive  of  the  present  case.    Look  at  the  case  on 

principle,  no  analogy  can  be  stronger  than  the  decisions 

on  the  statute  of  mortmain.    It  has  been  argued,  that 

when  the  produce  of  land,  and  not  the  land  itself,  is 

given  to  a  charity,  the  gift  was  not  void  under  the  mort-> 

main  acts ;  but  the  Courts  have  held  the  contrary,  and 

have  decided  that  all  interests  in  land,  as  money  charged 

on  real  estate,  or  to  be  raised  by  the  sale  of  real  estate, 

or  secured  by  turnpike  tolls,  or  on  county  rates  and 

money  in  any  way  connected  with  land,   is  within 

the  prohibition  expressed  in  the  general  terms  of  the 

statute  of  mortmain.     It  is  sufficient  for  the  purchaser 

to  shew  a  case  of  doubt.    The  important  objection  is, 

that  the  Crown  is  not,  in  this   suit,  represented  by 

the  Attorney-General,  and,  therefore,  will  not  be  bound 

by  the  decree. 

Mr.  Pembertoiti  Mr.  Parry^  Mr.  BetheU^  Mr.  G. 
Bichards^  Mr.  James  Campbell  and  Mr.  6.  Dimerj 
contrd.  If  the  proposition  of  the  purchaser  be  true, 
that  an  alien  can  take  no  interest  in  the  produce  of 
land,  the. greatest  inconvenience  would  result.  In  all 
cases  where  there  is  an  alien  debtor  or  legatee,  and  the 
real  estates  are  charged,  an  apportionment  must  be  made 
of  the  real  and  personal  estate  for  the  benefit  of  the 
Crown,  and  the  Attorney-General  will  be  a  necessary 
party  to  all  suits  for  the  administration  of  such  estates. 
Again,  when  a  merchant  or  trader  executes  a  deed  of 
trust  for  the  benefit  of  bis  creditors,  or  becomes  bank- 

O  2  rupt 
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rupty  or  insolvent)  according  to  this  strange  and  novel 
doctrine,  no  sale  of  the  real  estate  can  be  made  without 
the  concurrence  of  the  Crown. 

The  decree  has  declared,  that  the  will  is  well  proved^ 
and  that  the  trusts  ought  to  be  carried  into  execution. 
The  purchaser  has  notice  of  all  the  proceedings ;  and 
even  assuming  the  Attorney-General  to  be  a  necessary 
party,  is  it  competent  for  a  purchaser  buying  under  a  de- 
cree now  to  raise  an  objection  for  want  of  parties  ?  The 
trustees  have  the  legal  estate,  and  an  express  power  to 
give  valid  receipts  for  the  purchase-mon^y  —  the  trus- 
tees, out  of  Court,  could  make  a  good  title  to  the  pur- 
chaser ;  the  Court  cannot  have  a  less  power ;  and  the 
purchase-money,  being  paid  into  Court,  will  not  be 
parted  with  unless  the  Court  sees  that  all  parties  inte- 
rested are  present;  the  purchaser  will  thus  be  completely 
protected.  It  is  argued,  that  the  case  comes  within  the 
principle  of  the  mortmain  acts;  but  the  cases  are  perfectly 
different.  An  alien  may  maintain  an  elegit  affecting  real 
estates;  he  may  take  by  contract  or  purchase,  and, 
although  he  cannot  hold  as  against  the  Crown,  he  has  a 
good  title  as  against  every  other  party;  he  can  hold 
land  until  the  Crown  asserts  its  right :  and  if  the  Ci*own 
does  not  assert  its  title,  the  alien  will  always  hold.  His 
title  is  voidable,  but  not  void,  and  it  is  only  on  the  as- 
sumption, that  the  alien  takeSijAiet  the  Crown  can  assert 
any  title  to  the  property,  and  then  only  from  the  time 
of  office  found.  A  devise  of  land  to  an  alien  is,  therefore, 
not  void,  but  voidable  only ;  if  it  were  void,  the  heir, 
and  not  the  Crown,  would  be  entitled :  this  is  the  first 
distinction  between  a  devise  to  an  alien  and  to  a  charity 
which  is  void  altogether. 


Another  principle,  which  distinguishes  this  from  the 
cases  under  the  mortmain  act,  is  this:  —  The  objec- 
tion 
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tion  to  an  alien  holding  a  real  estate,  is  purely  one  of       1887. 
tenure,  in  order  that  the  Crown  may  not  be  deprived  of    ^"^^f*^^ 
tenants,  to  perform  different  military  and  other  feudal    Hourmsun 
services,  which  an  alien,  owing  allegiance  to  a  foreign     Sheldok 
power,  could  not  perform.     The  object  of  the  mort- 
main act  has  no  relation  to  tenure,  that  act  was  passed,  as 
the  preamble  states,  to  prevent  improvident  alienations 
or  dispositions   being  made  by  languishing  or  dying 
persons,  to  the  disherison  of  their  lawful  heirs.     The 
third  section,  too,  expressly  includes  every  charge  or 
incumbrance  affecting  or  to  affect  lands. 

Fourdrin  v.  Gctmdey  was  a  case,  in  which  the  estate 
descended  on  the  alien,  or,  rather,  would  have  de- 
scended on  the  alien  if  he  could  have  taken  by  descent. 
The  executors  had  a  simple  power  of  sale,  but  no  estate 
devised  to  them.  Now  an  alien  could  not  take  by  de- 
scent, and  the  estate,  therefore,  vested  in  the  Crown  for 
want  of  heirs,  or  by  escheat.  It  is  plain,  that  the  heir 
could  not  have  compelled  the  Crown  to  sell  the  real  estate, 
in  order  that  he  might  enjoy  the  produce,  as  personalty ; 
for  it  is  a  clear  and  settled  rule,  that  the  Crown  cannot 
be  converted  into  a  trustee  for  any  body.  The  estate, 
then,  vested  in  the  Crown,  against  whom  no  trust  could 
be  enforced ;  and,  the  Crown  having  both  the  equitable 
and  legal  interest,  there  were  difficulties  in  Fourdrin  v. 
Oawdey  which  do  not  exist  in  the  present  case.  {The 
Master  of  the  Rolls.  There  were  leaseholds  in  that 
case  which  must  have  passed  to  the  executors,  yet  the 
same  principle  was  applied.] 

It  is  not.clear,  that  any  alien  will  ever  have  any  interest 
in  this  property.  The  devise  is  to  three  natural  born 
subjects  as  trustees ;  there  is  no  case  in  which  the 
Crown  has  called  on  trustees  for  the  performance  of 

O  S  trusts. 
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trvLstSf  on  the  ground  of  the  cestui  que  trust  being 
alien.  The  case  of  Burgess  ▼•  Wheate  (a)  decides,  that 
the  Crown  has  no  right,  where  the  cestui  que  trust  dies 
without  heirsi  to  call  upon  the  trustees  for  a  conyej- 
ance  of  the  trust  estate.  In  Henchman  v.  The  At" 
torney^General  {b)  there  was  a  devise  of  a  copyhold,  on 
condition  to  pay  200/.  to  the  executor,  to  be  applied 
partly  to  charitable  purposes  which  were  void;  and, 
there  being  no  customary  heir,  or  next  of  kin,  it  was 
held,  on  appeal,  that  the  Crown  was  not  entitled.  How, 
then,  consistently  with  the  cases,  can  the  Crown  claim 
as  on  a  failure  of  the  trusts  ?  The  Crown  cannot  claim 
a  trust  estate  by  way  of  escheat,  because  there  is  a 
tenant  of  the  land  to  perform  the  services.  The  same 
reason  applies  to  the  present  case.  The  trustees  are  to 
sell,  and  there  is  to  be  a  conversion  out  and  out:  the 
legatees  must,  therefore,  take  the  property  in  the 
character  of  personalty.  There  is  a  vested  legal  estate 
in  the  trustees,  with  power  to  give  receipts;  and  there 
is  not  a  present  vested  interest  in  any  alien :  the  gift  is  to 
the  wife,  for  her  separate  use;  and  she  is  a  natural  born 
subject;  the  husband,  who  is  an  alien,  takes  nothing. 
Even  the  Attorney-General,  in  arguing  Fourdrin  v. 
Goraodey  (c),  said,  ^^  Where  the  purchase  and  convey- 
ance are  made  directly  from  the  executors,  the  pur- 
chaser claims  as  devisee,  and  the  title  of  the  Crown  is 
excluded." 


The  purposes  of  the  will  require  a  conversion,  which 

the  Crown  cannot  prevent ;  its  only  right,  if  any,  must 

be  on  the  purchase-money.    When  once  the  purchaser 

obtains  the  legal  estate  from  the  trustees,  the  Crown 

could  only  assert  its  title  against  the  land,  by  means  of 

the 
(a)  1  Edan,  177.  (c)  3  Mif.  ^  K.  406, 

{b)  S  Sim.  4*  Situ  498.     S.  C. 
S  Myl  i  K.  485. 
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the  court  of  equity;   this  Court  would  certainly  not       18S7. 
assist  in  impeaching  a  title  to  property,  sold  under  its     ^^q*^ 
decree ;  and  it  has  been  held,  that  an  equity  which  can    HoasMsuir 
only  be  enforced  by  a  decree  of  this  Court,  is  not  an      a„J^q^ 
objection  to  a  title.    The  doctrine  urged  by  the  pur- 
chaser is  so  novel,  so  dangerous,  and  fraught  with  such 
consequences,  that,  it  is  to  be  hoped,  it  will  receive  no 
countenance  in  this  Court  when  there  is  no  authority 
or  dictum  in  its  favour,  and  when  the  arguments  of  the 
Attorney-General  in  Fourdrin  v.  Goxvdey  are  expressly 
opposed  to  it. 

Mr.  KindersUy^  in  reply. 

It  has  been  suggested,  that  many  evils  must  result 
from  allowing  the  objection  raised  by  the  purchaser; 
the  Court,  however,  in  determining  this  question,  will 
not  be  influenced  by  such  considerations,  but  must  decide 
according  to  the  existing  law,  and  not  on  the  principle 
of  convenience. 

Fourdrin  v.  Gawdey  is  a  direct  decision  on  the  point 
in  question,  the  circumstance  of  there  having  been  lease- 
holds which  vested  in  the  executors,  and  which  did  not 
descend  on  the  alien  heir,  or  escheat,  as  well  as  the 
language  of  Sir  J.  Leachj  shews,  that  he  did  not  decide 
on  the  ground  of  the  heir  being  alien,  and  of  there 
being  no  devise  away  from  him,  but  on  the  very  prin- 
ciple which  must  govern  this  case. 

The  mortmain  act  was  passed,  not  only  to  prevent 
the  disherison  of  heirs,  but  also  "  to  restrain  the  disposi- 
tion of  lands  whereby  they  become  unalienable."  Being 
against  the  principles  and  policy  of  the  law  to  bring 
land  into  mortmain,  it  has  been  held,  that  all  charges 
upon^  and  interests  issuing  out  of  land,  for  the  benefit  of 
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a  charity,  are  void ;  for  the  same  reason,  it  being  con- 
trary to  the  principles  and  policy  of  the  law  that  an 
alien  should  have  any  interest  in  land,  every  charge  on, 
or  interest  to  arise  out  of  land,  for  the  benefit  of  an 
alien,  enures  to  the  use  of  the  Crown,  not  by  escheat, 
but  by  prerogative.  In  Burgess  v.  Wheate  the  question 
was,  whether  there  was  an  escheat  propter  defectum 
tenentis :  here  the  right  of  the  Crown  by  prerogative  is 
the  question.  The  analogy  is  complete  between  this 
case,  and  the  cases  under  the  mortmain  acts. 


However  valid  the  title  might  be,  out  of  Court,  by  a 
conveyance  from  and  receipt  of  the  purchase-money  by 
the  trustees,  the  case  is  altered,  when  the  property  is 
sold  under  a  decree,  for  the  purchaser  then  loses  the 
benefit  of  the  trustee's  discharge.  The  institution  of 
the  suit,  and  the  decree  of  the  Court,  to  execute  the 
trusts  of  the  will,  and  apply  the  purchase-money  to  arise 
from  the  sale  of  the  estate,  supersedes  the  office  of  the 
trustees,  and  renders  nugatory,  the  direction  in  the  will, 
the  receipts  of  the  trustees  shall  be  sufficient  discharges 
to  tl)e  purchasers.  The  Court  never  guarantees,  or 
makes  a  good  title ;  and  it  is  the  first  duty  of  a  pur- 
chaser under  a  decree,  to  see  that  all  persons  inte- 
rested in  the  estate,  are  properly  represented  in  the 
suit;  po  absent  person  can  be  bound  by  a  proceeding, 
to  which  he  is  not  a  party;  and,  if  it  should  turn  out, 
that  the  Attorney-General,  in  right  of  the  Crown,  has 
an  interest  in  this  property,  or  in  the  produce,  he  might 
hereafter  come  forward  and  unsettle  all  that  has  been 
done.  In  a  sale  under  the  Court,  the  proceedings  in 
the  suit,  are  considered,  by  the  practice  of  conveyancers, 
as  much  a  part  of  the  title  as  any  of  the  title  deeds.  The 
purchaser,  however,  does  not  insist  on  the  Attorney- 
General  being  made  a  party,  but  rather  suggests  it,  for 
the  convenience  of  the  vendors,  in  order  that  they  may 

be 
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be  enabled  to  obtain  a  decree  binding  on  all  parties 
interested,  and  to  make  a  perfect  title. 


69 


The  Master  of  the  Rolls  (after  stating  the  case). 

It  is  obvious,  that  if  the  trusts  be  performed  as  the 
testatrix  intended,  the  land  will  remain  vested  in  the 
trustees,  till  a  conveyance  is  made  to  the  purchaser,  and 
never  can  be  vested  in  any  alien,  and  that  the  purchase 
money,  after  paying  costs  and  satisfying  incumbrances; 
being  invested  in  stock,  the  interest  of  the  aliens  will  be 
in  such  stock,  and  not  in  land. 

It  appears  also,  that,  whether  we  regard  the  land,  or 
the  stock  into  which  the  testatrix  intended  it  to  be  con- 
verted,  there  is  at  the  present  time  no  vested  interest  in 
any  alien.  The  vested  interests  are  in  English  subjects. 
The  interests  in  aliens  are  contingent  and  expectant  on 
the  determination  of  those  vested  interests. 


18S8. 


Du 

H0UBM£LIN 
V, 

Sheldon. 

1S38. 
Jan,  SS. 


The  English  subjects,  in  whom  the  interests  are  vest^, 
are  entitled  to  have  the  trusts  performed,  and  no  claim 
of  the  Attorney-General,  to  have  secured  for  the  Crown, 
the  interests  which  were  intended  for  aliens,  could  have 
prevented  the  decree  for  sale.  It  is  not  a  case,  in  which 
they  being  entitled,  or  the  Attorney-General  or  the 
Crown  being  entitled,  can  exercise  an  option,  and  elect 
that  there  shall  be  no  conversion.  There  is  a  decree  for 
sale;  the  sale  has  taken  place;  and  when  it  is  complete, 
the  money  will  be  the  only  property,  «in  which  the  aliens 
will  have  any  interest.  But  it  is  argued,  that  taking  the 
case  as  it  stood  at  the  death  of  the  testatrix,  and  as  it 
must  remain  until  the  conversion  shall  be  completely 
made,  the  land  is  the  source,  from  which, the  money, 
or  stock,  in  the  shares  of  which  the  aliens  are  to  be  in- 
terested, 
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terestedi  is  to  be  realised ;  and  that,  in  that  respect)  the 
aliens  have  an  interest  in  the  land.  And,  as  the  gift  of 
an  interest  in  land  to  an  alien,  may  be  good,  and  the 
alien,  though  capable  of  taking  the  gift,  cannot  hold  it 
for  his  own  benefit,  but  for  the  Crown  only,  it  is  con* 
tended,  that  the  Crown  has  here  a  right  to  that  interest, 
and,  therefore,  to  an  interest  in  the  money,  or  stock, 
which  is  to  arise  from  the  sale  of  the  land. 


In  the  case  of  the  King  v,  HcUandj  reported  in 
Aleyn^  p.  li«,  and  in  other  books  (a),  it  was  the  ex- 
pressed opinion  of  one  of  the  Judges,  though  it  was 
not  then  necessary  to  decide  the  point,  that  an  alien 
could  not  compel  feoffees  to  execute  a  use;  and  of 
another  of  the  Judges,  that  though  the  King  should 
have  the  use,  yet  he  could  not  seize  the  land  itself,  but 
by  equity  might  have  a  decree  for  the  land ;  or,  in  other 
words,  might  in  a  court  of  equity,  compel  the  trustees 
to  execute  the  trust  for  his  benefit  This  doctrine  is 
applicable  to  a  case,  in  which  land  is  given  to  a  trustee, 
to  be  held  by  him,  in  trust  for  an  alien ;  in  which  case, 
the  alien  takes  in  the  land,  a  permanent  equitable  in- 
terest, which  might  be  attended  by.  inconveniences, 
nearly  the  same,  as  those  which  are  considered  to  attend 
a  permanent  legal  interest  vested  in  an  alien ;  but  the 
same  doctrine,  is  not  necessarily  applicable,  nor  do 
similar  reasons  extend,  to  a  case,  in  which  no  interest  in 
land,  was  intended  ever  to  vest  in  the  alien ;  in  which, 
the  legal  estate  is  vested  in  the  trustees,  and  intended  to 
pass  from  them  to  the  purchaser ;  and  in  which,  the 
interest  of  the  alien,  and  his  right,  if  right  he  has,  is 
only  to  have  the  land  converted  into  money,  and  is  so 
far  of  a  transitory  nature,  that  it  endures  only^  till  the 

purposes 
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purposes  of  the  donor  can  be  performed,  by  the  due 
execution  of  the  (rusts  he  has  created. 

It  has  been  held,  that  the  disability  of  an  alien  to 
hold  lands,  for  bis  own  benefit,  is  not  in  the  nature  of 
penalty,  or  forfeiture,  but  arises  from  the  policy  of  the 
law ;  and  none  of  the  various  reasons,  on  which  the 
Judges  have  considered  the  policy  of  the  law  relating 
to  aliens  to  be  founded,  seem  applicable  to  such  a  case 
as  this.  When  the  land  is  converted  into  money,  as 
the  trust  intends,  no  objection  in  respect  of  tenure, 
fealty,  or  all^iance,  remains.  And  it  has  been  con- 
sidered to  be  in  conformity  with  the  policy  oF  the  law, 
that  aliens  should  be  interested  in  the  English  stocks,  or 
fund^. 


18S8. 
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The  law  giving  to  an  alien  the  right  of  holding 
money  or  stock,  and  refusing  to  him  the  right  of 
holding  land,  any  man  desiring  to  benefit  an  alien,  may, 
if  he  pleases,  sell  his  land,  and  give  the  purchase 
money,  or  the  stock  which  it  may  produce,  to  an  alien, 
or  to  a  trustee  for  his  benefit.  In  so  doing,  he  would 
do  nothing  contrary  to  the  policy  of  the  law ;  and  it 
would  be  singular,  if  being  entitled  to  do  this  by  him- 
telf,  he  could  not  accomplish  the  same  purpose,  by 
means  of  another,  as  his  agent  or  trustee,  created  by 
deed  or  will,  for  the  purpose  of  sale  and  conversion, 
because,  during  the  time  which  may  elapse,  before  the 
conversion  can  be  completed,  the  alien  is,  by  the  pecu- 
liar doctrine  of  this  Court,  considered  to  have  an  in** 
terest  in  the  land  which  is  to  be  converted:  — i.  e.  an 
interest  that  the  laud  should  be  sold  to  persons  who  can 
legally  hold  it,  in  order  to  raise  the  money,  which  he^  the 
alien,  can  legally  hold. 


Icon- 
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I  confess  that  I  am  at  a  loss  to  imderstand,  in  what 
way  the  policy  of  the  law  can  be  applied,  so  as  to  give 
to  the  Crown,  any  part  of  the  money,  which,  in  such  a 
case,  is  intended  as  a  provision  for  the  members  of  the 
testatrix's  family,  though  some  of  them  happen  to  be 
aliens.  The  policy  of  the  law,  in  relation  to  mortmain, 
is  subject  to  considerations,  so  entirely  different,  that 
they  do  not  appear  to  me,  to  be  at  all  applicable  to  the 
case. 

The  only  authority  on  which  the  purchaser  relies, 
and  which  appears  to  me  to  occasion  any  difficulty,  is 
the  case  of  Fourdrin  v.  G(mdey  {a\  in  which  Sir  John 
Leach  considered  a  gift  of  this  kind,  as  a  gift  of  land, 
subject  to  charges ;  and  held,  that  aliens  could  no  more 
**  take  *'  an  interest  in  land,  than  the  land  itself.  He 
must  have  meant  to  use  the  word  '^  hold,''  instead  of  the 
word  **  take,"  because  it  is  clear,  that  aliens  may  take 
land,  though  they  cannot  hold  it  against  the  King.  But 
in  Fourdrin  v.  Qorwdey^  the  question  principally  argued, 
related  to  the  effect  of  letters  of  denization ;  and  the 
question  which  bears  upon  the  point  arising  in  the 
present  case,  was  much  less  considered.  Moreover, 
there  was  no  estate  devised  to  trustees,  for  the  purpose 
of  enabling  them  to  sell  and  convey,  but  only  a  direc- 
tion to  the  executors  to  sell ;  and  the  heir  at  law  being 
an  alien,  the  real  estate  could  not  descend  to  him ;  and 
the  circumstances  afforded  a  ground  for  the  decision  in 
Fourdrin  v.  Gcttxidey^  which  does  not  exist  in  the  present 
case.  Having  regard,  however,  to  the  expressions 
which  fell  from  Sir  John  Leach^  and  his  decision  as  to 
the  leaseholds  in  that  case,  I  think,  that  he  would 
probably  have  considered  such  an  interest,  as  is  given  to 

the 
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the  aliens  in  this  case,  as  an  interest  which  might  be 
claimed  by  the  Crown ;  and,  in  that  respect,  Fourdrin  v. 
Gamdey^  if  to  be  sustained,  appears  to  me  to  be  an 
authority  for  the  exceptions,  which  are  taken  to  the 
Master^s  report  in  this  case. 


1888. 
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But  it  is  a  single  case  —  in  the  consideration  of  It,  the 
policy  of  the  law  in  regard  to  mortmain,  seems  to  have 
been,  in  some  degree,  confounded  with  the  policy  of  the 
law  as  to  alienage ;  and  as,  upon  the  most  careful  con- 
sideration of  it,  I  am  unable  to  acquiesce  in  the  reasons 
upon  which  so  much  of  the  decree  as  is  applicable  to 
the  present  case,  is  founded,  or  to  find  any  others  which 
are  satisfactory,  I  do  not  think  that  I  ought  to  be 
governed  by  it. 

It  does  not  appear  to  me,  that,  in  respect  of  the 
species  of  interest  in  land,  which  is  here  given  to  aliens, 
the  Crown  is  entitled,  by  its  prerogative,  either  to  come 
into  equity  to  have  the  trust  executed,  in  order  that  the 
benefit  of  it,  in  money  or  stock,  may  be  taken,  from  the 
persons,  to  whom  it  was  given  by  the  testatrix,  and 
secured  to  the  Crown ;  or  to  insist,  that  the  trust  shall 
not  be  executed,  as  intended,  but  that  the  interests* 
vested  in  the  aliens,  before  conversion,  shall  remain  in 
the  same  form,  and  be,  in  that  form,  taken  by  the  Crown, 
because  an  alien  cannot  continue  so  to  hold  it. 


And,  on  the  whole,  I  am  of  opinion,  that  the  excep- 
tions ought  to  be  over-ruled. 

Exceptions  over-ruled. 
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I  confess  that  I  am  at  a  loss  to  understand,  in  what 
way  the  policy  of  the  law  can  be  applied,  so  as  to  give 
to  the  Crown,  any  part  of  the  money,  which,  in  such  a 
case,  is  intended  as  a  provision  for  the  members  of  the 
testatrix's  family,  though  some  of  them  happen  to  be 
aliens.  The  policy  of  the  law,  in  relation  to  mortmain, 
is  subject  to  considerations,  so  entirely  different,  that 
they  do  not  appear  to  me,  to  be  at  all  applicable  to  the 


case* 


The  only  authority  on  which  the  purchaser  relies, 
and  which  appears  to  me  to  occasion  any  di£Sculty,  is 
the  case  of  Fourdrin  v.  Gowdey  (a),  in  which  Sir  John 
Leach  considered  a  gift  of  this  kind,  as  a  gift  of  land, 
subject  to  charges ;  and  held,  that  aliens  could  no  more 
**  take  *'  an  interest  in  land,  than  the  land  itself.  He 
must  have  meant  to  use  the  word  *^hold,"  instead  of  the 
word  *^  take,"  because  it  is  clear,  that  aliens  may  take 
land,  though  they  cannot  hold  it  against  the  King.  But 
in  Fourdrin  v.  Gawdey^  the  question  principally  argued, 
related  to  the  effect  of  letters  of  denization ;  and  the 
question  which  bears  upon  the  point  arising  in  the 
present  case,  was  much  less  considered.  Moreover, 
there  was  no  estate  devised  to  trustees,  for  the  purpose 
of  enabling  them  to  sell  and  convey,  but  only  a  direc- 
tion to  the  executors  to  sell ;  and  the  heir  at  law  being 
an  alien,  the  real  estate  could  not  descend  to  him ;  and 
the  circumstances  afforded  a  ground  for  the  decision  in 
Fourdrin  v.  Gcnsdey^  which  does  not  exist  in  the  present 
case.  Having  regard,  however,  to  the  expressions 
which  fell  from  Sir  John  Leachj  and  his  decision  as  to 
the  leaseholds  in  that  case,  I  think,  that  he  would 
probably  have  considered  such  an  interest,  as  is  given  to 
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the  aliens  in  this  case,  as  an  interest  which  might  be 
claimed  by  the  Crown ;  and,  in  that  respect,  Fourdrin  v. 
Gffxdey^  if  to  be  sustained,  appears  to  me  to  be  an 
authority  for  the  exceptions,  which  are  taken  to  the 
Master^s  report  in  this  case. 

But  it  is  a  single  case  —  in  the  consideration  of  it,  the 
policy  of  the  law  in  regard  to  mortmain,  seems  to  have 
been,  in  some  degree,  confounded  with  the  policy  of  the 
law  as  to  alienage ;  and  as,  upon  the  most  careful  con- 
sideration of  it,  I  am  unable  to  acquiesce  in  the  reasons 
upon  which  so  much  of  the  decree  as  is  applicable  to 
the  present  case,  is  founded,  or  to  find  any  others  which 
are  satisfactory,  I  do  not  think  that  I  ought  to  be 
governed  by  it. 

It  does  not  appear  to  me,  that,  in  respect  of  the 
species  of  interest  in  land,  which  is  here  given  to  aliens, 
the  Crown  is  entitled,  by  its  prerogative,  either  to  come 
into  equity  to  have  the  trust  executed,  in  order  that  the 
benefit  of  it,  in  money  or  stock,  may  be  taken,  fi*om  the 
persons,  to  whom  it  was  given  by  the  testatrix,  and 
secured  to  the  Crown ;  or  to  insist,  that  the  trust  shall 
not  be  executed,  as  intended,  but  that  the  interests* 
vested  in  the  aliens,  before  conversion,  shall  remain  in 
the  same  form,  and  be,  in  that  form,  taken  by  the  Crown, 
because  an  alien  cannot  contmue  so  to  hold  it. 


18S8. 


Dl7 

HotTAMBLIN 
V, 

Sbeldon. 


And,  on  the  whole,  I  am  of  opinion,  that  the  excep- 
tions ought  to  be  over-ruled. 

Exceptions  over-ruled. 
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Da 
hourmeum 

Sheldon* 


I  confess  that  I  am  at  a  loss  to  understand,  in  what 
way  the  policy  of  the  law  can  be  applied,  so  as  to  give 
to  the  Crown,  any  part  of  the  money,  which,  in  such  a 
case,  is  intended  as  a  provision  for  the  members  of  the 
testatrix's  family,  though  some  of  them  happen  to  be 
aliens.  The  policy  of  the  law,  in  relation  to  mortmain, 
Is  subject  to  considerations,  so  entirely  different,  that 
they  do  not  appear  to  me,  to  be  at  all  applicable  to  the 
case. 

The  only  authority  on  which  the  purchaser  relies, 
and  which  appears  to  me  to  occasion  any  difficulty,  is 
the  case  of  Faurdrin  v.  Gffwdey  (a),  in  which  Sir  John 
Leach  considered  a  gift  of  this  kind,  as  a  gift  of  land, 
subject  to  charges ;  and  held,  that  aliens  could  no  more 
*<  take ''  an  interest  in  land,  than  the  land  itself.  He 
must  have  meant  to  use  the  word  ^^hold,"  instead  of  the 
word  *^  take,''  because  It  is  clear,  that  aliens  may  take 
land,  though  they  cannot  hold  it  against  the  King.  But 
in  Faurdrin  v.  Gcnvdei/,  the  question  principally  argued, 
related  to  the  effect  of  letters  of  denization ;  and  the 
question  which  bears  upon  the  point  arising  in  the 
present  case,  was  much  less  considered.  Moreover, 
there  was  no  estate  devised  to  trustees,  for  the  purpose 
of  enabling  them  to  sell  and  convey,  but  only  a  direc- 
tion to  the  executors  to  sell ;  and  the  heir  at  law  being 
an  alien,  the  real  estate  could  not  descend  to  him ;  and 
the  circumstances  afforded  a  ground  for  the  decision  in 
Fourdrin  v.  Gffaodey^  which  does  not  exist  in  the  present 
case.  Having  regard,  however,  to  the  expressions 
which  fell  from  Sir  John  Leach^  and  his  decision  as  to 
the  leaseholds  in  that  case,  I  think,  that  he  would 
probably  have  considered  such  an  interest,  as  is  given  to 

the 


(a)  3  Mylne  4*  Keen,  5B3* 
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the  aliens  in  this  case,  as  an  interest  which  might  be 
claimed  by  the  Crown ;  and,  in  that  respect,  Fourdrin  v. 
Gamdey^  if  to  be  sustained,  appears  to  me  to  be  an 
authority  for  the  exceptions,  which  are  taken  to  the 
Master's  report  in  this  case. 

But  it  is  a  single  case  —  in  the  consideration  of  it,  the 
policy  of  the  law  in  regard  to  mortmain,  seems  to  have 
been,  in  some  degree,  confounded  with  the  policy  of  the 
law  as  to  alienage ;  and  as,  upon  the  most  careful  con- 
sideration of  it,  I  am  unable  to  acquiesce  in  the  reasons 
upon  which  so  much  of  the  decree  as  is  applicable  to 
the  present  case,  is  founded,  or  to  find  any  others  which 
are  satisfactory,  I  do  not  think  that  I  ought  to  be 
governed  by  it. 

It  does  not  appear  to  me,  that,  in  respect  of  the 
species  of  interest  in  land,  which  is  here  given  to  aliens, 
the  Crown  is  entitled,  by  its  prerogative,  either  to  come 
into  equity  to  have  the  trust  executed,  in  order  that  the 
benefit  of  it,  in  money  or  stock,  may  be  taken,  from  the 
persons,  to  whom  it  was  given  by  the  testatrix,  and 
secured  to  the  Crown ;  or  to  insist,  that  the  trust  shall 
not  be  executed,  as  intended,  but  that  the  interests^ 
vested  in  the  aliens,  before  conversion,  shall  remain  in 
the  same  form,  and  be,  in  that  form,  taken  by  the  Crown, 
because  an  alien  cannot  continue  so  to  hold  it. 


18S8. 


Dir 

HotRMELIN 

V, 

Sheldon. 


And,  on  the  whole,  I  am  of  opinion,  that  the  excep- 
tions ought  to  be  over-ruled. 

Exceptions  over-ruled. 
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Da 

HOURMELIM 
V, 

Sheldon* 


I  confess  that  I  am  at  a  loss  to  understand,  in  what 
way  the  policy  of  the  law  can  be  applied,  so  as  to  give 
to  the  Crown,  any  part  of  the  money,  which,  in  such  a 
case,  is  intended  as  a  provision  for  the  members  of  the 
testatrix's  family,  though  some  of  them  happen  to  be 
aliens.  The  policy  of  the  law,  in  relation  to  mortmain, 
is  subject  to  considerations,  so  entirely  different,  that 
they  do  not  appear  to  me,  to  be  at  all  applicable  to  the 


case. 


The  only  authority  on  which  the  purchaser  relies, 
and  which  appears  to  me  to  occasion  any  difficulty,  is 
the  case  of  Fourdrin  v.  Gawdey  (a),  in  which  Sir  John 
Leach  considered  a  gift  of  this  kind,  as  a  gift  of  land, 
subject  to  charges ;  and  held,  that  aliens  could  no  more 
*^  take ''  an  interest  in  land,  than  the  land  itself.  He 
must  have  meant  to  use  the  word  *'hold,''  instead  of  the 
word  *^  take,''  because  it  is  clear,  that  aliens  may  take 
land,  though  they  cannot  hold  it  against  the  King.  But 
in  "Fourdrin  v.  Gawdeyj  the  question  principally  argued, 
related  to  the  effect  of  letters  of  denization ;  and  the 
question  which  bears  upon  the  point  arising  in  the 
present  case,  was  much  less  considered.  Moreover, 
there  was  no  estate  devised  to  trustees,  for  the  purpose 
of  enabling  them  to  sell  and  convey,  but  only  a  direc- 
tion to  the  executors  to  sell ;  and  the  heir  at  law  being 
an  alien,  the  real  estate  could  not  descend  to  him ;  and 
the  circumstances  afforded  a  ground  for  the  decision  in 
Fourdrin  v.  Gffaodey^  which  does  not  exist  in  the  present 
case.  Having  regard,  however,  to  the  expressions 
which  fell  from  Sir  John  Leachy  and  his  decision  as  to 
the  leaseholds  in  that  case,  I  think,  that  he  would 
probably  have  considered  such  an  interest,  as  is  given  to 

the 


(a)  5  Mfflne  4*  Keen^  585« 


CASES  IN  CHANCERY. 


93 


the  aliens  in  this  case»  as  an  interest  which  might  be 
claimed  by  the  Crown ;  and,  in  that  respect,  Fourdrin  y. 
Gowdeyf  if  to  be  sustained,  appears  to  me  to  be  an 
authority  for  the  exceptions,  which  are  taken  to  the 
Master's  report  in  this  case. 

But  it  is  a  single  case  —  in  the  consideration  of  it,  the 
policy  of  the  law  in  regard  to  mortmain,  seems  to  have 
been,  in  some  degree,  confounded  with  the  policy  of  the 
law  as  to  alienage ;  and  as,  upon  the  most  careful  con- 
sideration of  it,  I  am  unable  to  acquiesce  in  the  reasons 
upon  which  so  much  of  the  decree  as  is  applicable  to 
the  present  case,  is  founded,  or  to  find  any  others  which 
are  satisfactory,  I  do  not  think  that  I  ought  to  be 
governed  by  it. 

It  does  not  appear  to  me,  that,  in  respect  of  the 
species  of  interest  in  land,  which  is  here  given  to  aliens, 
the  Crown  is  entitled,  by  its  prerogative,  either  to  come 
into  equity  to  have  the  trust  executed,  in  order  that  the 
benefit  of  it,  in  money  or  stock,  may  be  taken,  from  the 
persons,  to  whom  it  was  given  by  the  testatrix,  and 
secured  to  the  Crown ;  or  to  insist,  that  the  trust  shall 
not  be  executed,  as  intended,  but  that  the  interests* 
vested  in  the  aliens,  before  conversion,  shall  remain  in 
the  same  form,  and  be,  in  that  form,  taken  by  the  Crown, 
because  an  alien  camiot  continue  so  to  hold  it. 


18S8. 


Dv 

HotRMELIN 

V, 

Sheldon. 


And,  on  the  whole,  I  am  of  opinion,  that  the  excep- 
tions ought  to  be  over-ruled. 

Exceptions  over-ruled. 
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I 


'f  9-  IN  RE  PASMORE. 

Jfeo,  23» 

Where  a  HpHIS  was  a  petition  for  the  delivery  and  taxation  of 

sident  abroad  *  solicitor's  bill  of  costs,  and  for  the  delivering  up 

applies  for       Qf  ^q  deeds  and  papers  in  his  custody  belonging  to  the 

the  taxation 

ofbisgoli-       client;  the  client,  by  his  petition,  submitting  to  pay 

citor'.  bill  of       1^  t  „j  jjt  ^,g  fo„„ji  d„g^ 

costs,  on  his  ^ 

undertaking 

must  give  se-  ^^^  petitioner,  as  it  appeared  by  affidavit,  "  had 
curity  for  the  been  for  a  long  time,  and  still  was,  resident  at  Ostend, 
proceeding!      in  the  kingdom  of  Belgium:' 

Mr.  StiTttonf  for  the  petitioner. 

Mr,  James  Russell  objected,  that  the  petitioner,  being 
resident  out  of  the  jurisdiction,  must  first  give  security 
for  costs ;  Dreper  v.  Maudesley*  {a) 

That  the  undertaking,  under  the  2  G.  £.  c.  23.,  of  a 
party  resident  abroad,  was  of  no  value,  as  an  attach- 
ment, issuing  in  case  of  default,  would  be  ineffectual ; 
and  he  contended  that  the  petitioner  ought,  therefore, 
to  give  some  security  for  the  payment  of  the  amount 
found  due  from  him. 

The  point,  he  said,  had  been  decided  by  Sir  C.  C. 

Pepys.  {b) 

The  Master  of  the  Rolls  said,  that,  as  the  party 
'         was  not  amenable  to  the  jurisdiction  of  the  Court,  there 

was 

(a)  5  Ruts.\U 

{b)  Bodecotey.  Boitock,  Rolls,  June  17.  1855. 
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was  no  doubt  that  he  must  give  security  for  the  costs 
of  these  proceedings,  unless  it  appeared  that  the  solicitor 
had  in  his  hands  a  sufficient  security  for  them. 


1889. 


In  re 
Paskorb. 


The  amount  of  security  to  be  given  was  discussed, 
when  Mr.  James  Russell  consented  to  accept  a  security 
to  the  extent  of  40/. 


BAILEY  V.  TODD. 

TT  was  referred  to  the  Master  to  inquire  and  state  to 
the  Court,  whether  it  would  be  for  the  benefit  of  all 
persons  interested  in  the  real  and  personal  estate  of 
the  testator,  that  two  agreements  entered  Into  by  the 
Piaintifi^  for  the  sale  of  certain  copyholds,  part  of  the 
testator's  estate,  should  be  carried  ihto  execution. 

The  Master  reported  in  the  affirmative ;  and  his  re- 
port was  confirmed  by  an  order  of  course,  made  upon 
petition,  with  the  consent  of  the  clerks  in  Court  of  all 
parties. 

On  the  application  of  the  purchaser,  it  was  ordered, 
that  he  should  be  at  liberty  to  pay  his  purchase-money 
into  Court,  and  be  let  into  possession,  and  that  the 
proper  conveyances  should  be  made. 

The  registrar,  in  drawing  up  this  order,  objected  that 
the  Master's  report  had  not  been  regularly  confirmed  ; 
and  that  it  ought  to  have  been  confirmed  by  order  of 

the 


March  15. 

It  b  irregular 
to  confirm  the 
Master's  re- 
port, approv- 
ing of  a  con- 
tract for  sale 
of  an  estate 
being  carried 
into  effect,  bv 
a  petition  of 
course,  with 
the  consent  of 
the  clerks  in 
court  of  all 
parties.    Such 
a report  ought 
to  be  con- 
finned  hy  a 
special  peti- 
tion, stating 
all  the  facts. 
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1839.  the  Court,  upon  a  special  petition,  stating  the  facts, 
and  praying  the  confirmation  of  the  report,  and  conse- 
quential directions,  and  not  by  an  order  of  course. 

Mr.  Geldartf  on  behalf  of  the  purchaser,  now  men- 
tioned the  point  to  the  Court,  and  submitted  that  the 
mode  of  confirmation  was  correct,  all  parties  having 
consented. 

The  Master  tfthe  Rolls  said,  he  thought  the  report 
ought  to  have  been  confirmed  by  a  petition,  stating  the 
facts,  otherwise  due  attention  would  never  be  called  to 
what  the  Master  had  approved  of;  that  it  was  the  duty 
of  the  Court  to  "exercise  a  superintending  care  over  the 
matters  approved  of  by  the  Master,  and  that  it  was  not 
a  matter  of  course  for  the  Court  to  confirm  a  measure, 
because  the  Master  approved  of  it.  That,  by  the  esta- 
blished practice,  a  special  petition  to  confirm  a  report 
of  this  kind,  was  one  of  the  cautions  adopted  by  the 
Court,  which  could  not  be  dispensed  with;  and  that 
such  a  petition  must,  therefore,  be  presented. 


1858.  ENGLAND  v.  DOWNS. 

March  S5. 

A  husband       HpHE  Plaintiff,  England^  and  his  wife,  were  joined 

and  wife  were    A    ^^  Co-plaintiffs  in  a  suit  relating  to  the  separate 
joined  as  co-  ^  or 

Plaintiffs  in  a  estate  of  the  wife  only.     An  objeclion  was  raised  by  one 

to'the^scpajlte  of  the  answers,  for  misjoinder,  and  the  Defendant  claimed 

Property  of  jj^^  same  benefit  of  the  objection  as  if  he  had  demurred ; 

the  Defendant  and  insisted  that  the  bill  ought  to  be  dismissed  on  that 

objected,  by  j^ 

his  answer,  to    ^ 

the  misjoinder  Wake 

of  the  Phin- 

tiffs.   The  cause  coming  on  to  be  heard,  the  Court  ader  hearing  the  case  refused  to 

dismiss  the  bill ;  but,  upon  the  husband  giving  security  for  all  the  costs,  permitted  the 

bill  to  be  amended,  by  adding  a  next  frieod,  and  making  the  husband  a  Defendant. 
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Wake  V*  Parker  (a),  Andrews  v.  Craddock  (&},  Sigel  v.        18S8. 
Phelps  {c)f  Bjoffity  v.  King  (rf)>  were  cited.  ^^^^^^^^ 

V, 

The  Master  of  the  Rolls  said  he  must  hear  the  J^o^^*- 
case,  as  he  considered  it  a  matter  of  discretion  whether 
the  bill  should  be  dismissed;  and  after  hearing  the  cir- 
cumstances, his  Lordship  refused  to  dismiss  the  bill; 
but  ordered  that,  upon  England^  the  husband,  giving 
security  for  the  costs  incurred,  and  of  the  day,  and  any 
subsequent  costs  to  be  incurred  by  amendment,  the  wife 
should  be  at  liberty  to  amend,  by  adding  a  next  friend, 
and  making  the  husband  a  Defendant 

Mr.  Pemberton^  Mr.  C  P.  Cooper  and  Mr.  Dixon^  for 
the  Flainti£ 

Mr.  Tinney  and  Mr*  Simons^  for  the  party  raising  the 
objection. 

Mr.  Kinderdey  and  Mr.  James  EusseU,  Mr.  Elderton 
and  Mr.  Spurrier,  for  other  Defendants. 


It  was  arranged  that  the  order  was  not  to  be  drawn 
up  for  the  present,  to  await  the  decision  of  the  Lord 
Chancellor  in  TuUett  v.  Armstrong. 

(a)  S  Keen^  59.  (c)  7  fUm.  S39. 

(6)  GUb.  Bep.se,  \d)  1  Keen,  601. 


Vol.  I.  H 
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1839. 


1839. 

Jan.  30,  3 1. 

March  19. 

The  executor 
of  the  survivor 
of  three  trus- 
tees declined 
to  prove  his 
will:  Held, 
that  the  case 
was  within 
the  I  W.  4. 
c.  60* 


Ex  parte  HAGGER  re  MERRY*S  Trust 
^■^HE  question  was,  whether  the  case  came  within  the 


Stat  of  I  JV.4f.  c  60. 


The  testator  gave  to  his  three  executors  a  sum  of 
1000/.  consols,  in  trust  for  the  petitioner,  for  life.  Mr. 
Shee,  the  surviving  trustee,  died  in  1838,  having,  by  his 
wiU,  appointed  his  two  sons  his  executors. 


The  fund  remained  in  the  Bank  books,  in  the  names 
of  the  three  executors  of  the  first  testator ;  and  the  peti* 
tioner  having  personally  requested  one  of  the  sons  of  the 
surviving  executor,  by  notice  in  writing,  to  prove  the 
will  and  transfer  the  fund  to  new  trustees,  and  he  having 
declined,  and  the  other  being  out  of  the  jurisdiction, 
this  petition  was  presented  for  the  purpose  of  obtaining 
the  usual  reference  to  the  Master,  under  the  act,  and 
for  the  appointment  of  new  trustees. 

Mr.  Rogers^  in  support  of  the  petition,  relied  on  Ex 
parte  Winter,  {a) 


Jan.  51.  1^^  Master  of  the  Rolls  said  he  considered  the 

case  oi  Ex  parte  Winter  in  point;  and  he  was  the  more 
disposed  to  act  on  it,  in  consequence  of  the  order  having 
been  made  after  the  Bank  of  England  had  been  heard 
in  opposition. 

(a)  5  Rmt,  284. 
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1888. 


LEWIN  c  MOLINE.  isss. 

Dec.  9. 

T^'R.  EVERETT  applied^  on  the  authority  otMoutU'  It  is  contnury 

^^  ford  V.  Cooper  (a),  and  Hutchinson  v.  Stephens  (J),  to^Jl^SJ^a^* 

to  have  a  foreclosure  suit  advanced  and  heard  as  a  short  foreclosure 

cause,  on  his  certificate.    The  Defendant  did  not  con-  heard  as  a 

sent  to  the  application,  nor  did  his  counsel  state  that  •^^'^  cause, 
,  .  ^\  unless  with 

this  was  not  a  short  cause.  the  consent  of 


The  Master  of  the  Rolls  said,  that  after  the  de- 
cision of  Sir  T.  Plumerf  in  Rashleigh  v.  Dayman  (c),  and 
the  long  continued  practice  in  conformity  with  it,  and 
although  he  thought  that  the  order  then  made  had  been 
mbunderstood,  he  did  not  consider  himself  at  liberty  to 
grant  the  application. 

Mr.  R.  Wi  E.  ForsteTf  for  the  Defendant,  afterwards 
applied  for  the  costs  of  the  application,  which  the  Master 
of  the  Rolls  granted,  but  with  regret,  {d) 

(a)  1  Keen,  464.  Slst  February  1839,  Mr.  Pem- 

{b)  Ibid.  659.  and  2  My.  ^Cr.  berton  and  Mr.  G.  Ruuell^  for 

452.  the  Plaintiff,  and  Mr.  Roupell, 

(c)  2  Mad.  147.  for  the  Defendant;  but  see  the 

{d)  A  similar  order  was  made  4th  General  Order,    9th  May 

in  Aldworth  v.  Robimon^  Rolls,  1899. 


the  De- 
fendant 


H2 
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,,  1838.  TATE  i;.  CLARKE. 

Dec,  20. 

Devise  totes-  THHIS  cause  came  before  the  Court  on  a  general 
tator's  widow,  •*•  demurrer  to  the  whole  bill,  which  stated  the  will 
remainder  to    of  the  testator,  George  Williams^  dated  the  27th  of  May 

trustees  and  j  yg  a  as  follows :  —  "I  irive,  devise  and  bequeath  all 
their  execu-  o      '  ,      n. 

tors,  to  pay      that  my  freehold    messuage,   tenement  or    dwellmg- 

t^iSvi^e  the^  house  with  the  appurtenances,  and  the  stables,  out- 
residue  of  the  houses  and  garden  ground,  together  with  all  buildings, 
all" theses-  rights,  members  and  appurtenances  whatsoever,  to  the 
tator's  bro-  same  belonging,  which  I  lately  purchased  of  Thomas 
ters'^who        Pochin^  ot  Ixndghborough,   in  the  county  of  Leicester^ 

fn*^"tthc time  ^^^'*  situate,  lying  and  being  at  Hammersmith^  in  the 
of  the  decease  county  of  Middlesex^  as  the  same  are  now  in  lease  to 
tor's)  wife  "  ^'**  John  Lewis  of  Hammersmith  aforesaid  and  occupied 
and  to  their  by  him,  and  all  other  my  freehold  estates,  whatsoever 
female,  after     ^^d  wheresoever,  unto  my  dear  and  loving  wife,  Ijucetta 

Uie  respective    WUUams.  for  the  term  of  her  natural  life,  independent 

deceases  ot  bis 

said  brothers    and  without  prejudice  to  the  control,  debts  or  engage- 

^^T^^tob^^^  ments  of  any  future  husband  or  husbands  she  may  here- 
eciually  di-  after  happen  to  marry,  and  that  her  receipt  alone  shall 
andamong^"  be  a  good  and  sufficient  discharge  to  the  tenants  or 

them :"  Held,  occupiers  of  the  same  premises,  it  being  my  will  and 
that  the  words       .    j    ^,  ,    „  .     r  ,     ,         ^    i 

<c  jgg„g  ,Q^e     mmd,  the  same  shall  remam  free  and  clear  to  her  own 

and  female,"  ^q\q  ^xse  and  benefit,  and  not  otherwise ;  she  committine: 
were  to  be  .  ^^ 

construed  as     or  sunenng  no  manner  of  waste  thereon,  or  doing  any 

rtion'andlSot  ®^^  ®^  ^^^^  whereby  wilfully  to  lessen  the  value  or 
ofnurchase;     income  of  the  same  estates;  and  from  and  after  her 

children  of  a  ^^^^^^^s  I  g^^^  devise  and  bequeatli  the  same  unto 
sister  of  the  Mr.  Henry  Lewis,  son  of  the  said  John  LewiSf  of  Ham- 
died  in  the       mersmith  aforesaid,  and  Mr.  John  Clarke^  of  Southampton 

wwt^^took  ^  ^^^^'  ^^  ^®  P"^*^  ^^  *•  ^^^'  ^^^^^'^  Garden^  haber- 
no  interest  dasher^ 

under  the  devise. 
A  dmilar  decision  made  with  respect  to  personal  estate. 
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dasher,  and  the  survivors  and  survivor  of  them)  their  18 38. 
executors  and  administrators,  upon  trust  in  the  first 
place,  that  they,  my  said  trustees,  do  and  shall,  out  of 
the  rents,  issues  and  profits  thereof,  pay  to  and  reim- 
burse themselves  and  himself,  all  costs,  charges,  damages 
and  expenses,  which  they  or  any  or  either  of  them  shall 
pay,  expend  or  be  put  unto,  for  or  on  account  of  the 
said  premises  or  the  trust  hereby  in  them  reposed ;  and 
in  the  next  place,  to  pay  and  divide  the  residue  and 
remainder  of  the  said  rents,  issues  i^nd  profits  of  the 
same  premises  and  every  part  thereof,  unto  and  amongst 
aU  and  every  my  brothers  and  sisters^  ivho  shall  be  living 
at  the  time  of  the  decease  of  my  said  dearwife^  and  to  their 
issue,  male  and  female,  after  the  respective  deceases  of  my 
said  brothers  and  sisters,  for  ever,  to  be  equally  divided 
between  and  amongst  them,  without  preference  the  one  to 
the  other,  share  and  share  alike,  and  to  and  For  no  other 
use,  intent  or  purpose  whatsoever."  He  then  gave  the 
dividends  and  interest  arising  from  his  money  in  the  funds, 
or  other  security,  to  his  wife,  for  life,  and,  after  charging 
a  small  annuity  thereon,  he  proceeded,  **  and  from  and 
after  the  decease  of  my  said  wife,  Lucetta  Williams,  I 
give,  devise  and  bequeath  the  same  interest  and  increase, 
subject  to  the  said  payment  to  my  said  mother,  unto  and 
to  the  use  of  the  said  Henry  Lewis  and  John  Clarke, 
their  executors  and  administrators,  upon  trust,  to  pay 
and  apply  the  same  unto  my  said  brothers  and  sisters, 
in  the  same  manner  as  it  is  directed  with  regard  to  the 
rents  and  profits  of  my  freehold  estate."  And  as  to  ail 
the  rest  and  residue  of  his  estate  and  effects,  of  what 
nature  or  kind  soever  and  wheresoever,  the  said  tes- 
tator gave,  devised  and  bequeathed  the  same,  unto  his 
said  wife,  for  her  own  use  and  benefit 

The  testator  died  in  1 784,  leaving  his  wife,  and  his  bro- 
ther, John  Williams,  and  two  sisters,  Margaret,  the  wife  of 
Bichard  Kimber,  and  Elizabeth  Williams,  him  surviving. 

H8  The 
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18S8.  The  testator's  brother  and  sisters  all  died  in  the  life- 

time of  his  widow  LucettgL.  John  Williams  and  Elizabeth 
WiUiams  died  without  issue,  but  Margaret  Kimber  left 
John  Kimber  and  Elizabeth  Tate^  her  only  issue. 

The  widow  Lucetta  married  John  Clarke^  and  died  in 
1837»  and  she  was  represented  in  the  suit  by  the  De- 
fendants, who  were  the  children  of  her  second  marriage* 

The  bill,  which  was  filed  by  the  two  children  of 
Margaret  Kimber^  praying  that  the  trusts  of  the  will  of 
the  testator  might  be  performed,  and  for  an  account  of 
his  money  invested  in  the  funds  and  other  securities, 
and  of  the  rents  and  profits  of  the  freehold  at  Hammer-^ 
smithy  accrued  since  the  death  of  Lucetta^  and  that  the 
rights  of  the  Plaintifis  thereto  might  be  declared. 

The  Defendant,  James  Clarke,  who  claimed  the  pro- 
perty under  the  will  of  Lucetta^  the  widow  of  the  testator, 
filed  a  general  demurrer  to  the  whole  bill*  for  want  of 
equity. 

Mr.  Trippi  in  support  of  the  demurrer,  contended, 
that  the  words  ^'  issue  male  and  female ''  were  words  of 
limitation  and  not  of  purchase;  that  the  brother  and 
sisters  of  the  testator  would  have  taken  an  estate  tail  in 
the  realty,  and  an  absolute  interest  in  the  personalty,  in 
the  event  of  their  being  living  at  the  death  of  the  testa- 
tor's widow ;  that  this  gift  had  failed  by  their  deaths  in 
her  lifetime,  and  that  the  property  thus  passed  under 
the  residuary  gift  to  the  widow  absolutely.  Jesson  v. 
Wright  (a).  Doe  v.  Harvey.  (J) 

Mr.  Pemberton  and  Mr.  Blunt,  contra.  The  govern- 
ing rule  in  the  construction  of  wills  is,  that  the  intention 

of 
(a)  6  Mau.i' S€l.9S.  8.  C.  2  BUgh,  1.       (b)  4 Barth  4*  Cr.  610. 
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of  the  testator  must  prevail,  and  all  general  rules  of  1888. 
interpretation  must  give  way  to  a  contrary  intention 
collected  from  the  whole  context  of  the  will ;  thus  the 
words  **  to  A.  and  his  issue  "  have  long  been  held  to 
give  an  estate  tail,  yet,  if  the  testator  superadds  words, 
shewing  an  intention,  inconsistent  with  the  devisee  taking 
an  estate  tail,  such  intention  will  prevail  over  the  general 
rule.  Doe  v.  CoUis  (a),  Doe  v.  Laming  (6),  Doe  v. 
BumsaU{c)f  Doe  v.  Elvey.{d)  The  intention  of  the 
testator  was,  that  his  brothers  and  sisters  should  take,  if 
they  survived  his  wife ;  and  if  they  died  in  her  lifetime, 
then,  that  their  children  should  enjoy  the  property  for 
ever;  he  could  never  have  intended  to  disinherit  the 
children,  merely  because  their  parents  died  in  the  life  of 
the  widow.  This,  however,  would  be  the  effect  of  hold- 
ing they  take  by  representation.  Again,  the  devise  is 
expressed  in  a  mode  quite  inconsistent  with  the  notion, 
that  the  children  were  to  take  by  inheritance,  through 
their  parents ;  the  devise  to  the  issue  is  in  a  different 
sentence  from  that  to  their  parents  •— *  it  is  to  take  effect 
q/ier  the  respective  deceases  of  the  brothers  and  sisters — 
it  is  given^y^  eoer^  or  in^^,  and  is  to  be  divided  equally 
between  and  amorist  ihem^  isithout  jpreference ;  in  other 
words,  the  issue,  male  and  female,  are  to  take  equally 
and  together.  This  intention  could  not  be  effected  by 
giving  an  estate  tail  to  the  ancestor,  in  which  case  the 
estate  would  not  be  divided,  but  the  eldest  male  would 
take  the  whole ;  the  males  and  their  issue  would  take  in 
priority  and  exclusively  of  the  females ;  besides  this,  there 
is  no  gift  over  in  default  of  issue,  a  circumstance  much 
relied  on  in  former  cases.  The  devise  to  the  wife  is  of 
a  legal  estate,  and  then  there  is  a  devise  to  the  trustees, 
which  is  to  take  effect  at  all  events,  and  is  not  subject  to 

the 

(a)  4  Term  Rep,  294.  (c)  6  Term    Eep,  50, :   and 

[b)  3  Burr.  1 100.  l  Bot.  4r  PuL  S15. 

(J)  4JSa#/ySlJ. 

H4 
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1838.  the  contingencies  of  the  brothers  surviving  the  widow; 
the  beneficial  interest  must  be  coextensive  with  the 
devise  to  the  trustees.  To  effectuate  the  intention  of 
the  testator,  it  is  necessary  that  the  children  of  the 
brothers  and  sisters  should  take  by  purchase,  and  not 
by  descent;  and,  without  defining  the  extent  of  their 
estate,  it  is  sufficient,  for  the  purpose  of  overruling  the 
demurrer,  to  establish,  that  they  have  some  interest  in 
the  testator's  estate.  They  also  cited  Bight  v.  Creber  (a). 
Doe  V.  G^{b)f  Morse  v.  Lord  Ormonde  (c),  Chisto* 
pherson  v.  Nai/lor.  (d) 

Mr.  TVijTp,  in  reply,  cited  Gallini  v.  GalUnu  (e) 

The  Master  of  the  Rolls  said,  his  present  impres- 
sion was,  that  the  demurrer  was  sustainable,  but  he 
would  consider  the  case. 


Dec.  20.  The  Master  of  the  Rolls. 

This  case  comes  on  upon  demurrer.  The  Plaintifis, 
Elizabeth  Tate  and  John  Kimber,  are  the  children  of 
Margaret  Kimbery  who  was  one  of  the  sisters  of  George 
Williams^  the  testator  in  the  cause.  The  Defendant, 
James  Clarke^  \s  the  executor  of  Lucetta^  who  was  the 
wife  of  the  testator. 

The  question  is,  whether,  in  the  events  which  have 
happened,  the  Plaintiff  are  entitled  to  any  interest  in 
the  testator's  estate. 

The  Plaintifis,  Mrs.  Tate  and  John  Kimber^  <;laim  to 
be  entitled  to  the  whole,  or  at  least  to  a  share,  of 
the  real  and  personal  estate  given  to  Lucetta  for  life. 

The 

(a)  5  j&.  4*  O.S66.  {d)  I  Mer.520. 

(b)  11  East,  668.  {e)  5  B.  j*  AdoL  621*    S,  C. 

(c)  5  Mad.  99.    1  Run.  382.       Z  Ad.  ^  Ell.  J40. 
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The  Defendant  insists  that  the  word  ^Mssue,"  as  em-        18S8. 
ployed  in  the  will,  is  a  word  of  limitation,  and  that  the     ^y^^"^ 

^      ''  '  1aT£ 

Plainti£&,  as  issue  of  a  sister  who  died  in  the  lifetime  of  «. 

the  widow,  are  not  entitled  to  any  interest  under  his  wilL       Clabke. 

The  word  *^  issue,"  is  a  word  of  limitation  if  the  con- 
text of  the  will  does  not  afford  sufficient  reasons  to 
construe  it  otherwise.  In  the  present  will,  I  think  that 
it  cannot  be  construed  in  a  sense  different  from  ^^  heirs 
of  the  body ;  "  and  if  the  words  *^  heirs  of  the  body  " 
had  been  employed,  I  think  that  neither  the  superadded 
words,  prima  facie  denoting  distribution  (a),  nor  the 
want  of  a  gift  over,  in  default  of  issue  (d),  would  have 
afforded  sufficient  reasons  for  construing  the  words 
otherwise  than  as  words  of  limitation.  This  case  is 
not  so  strong  as  some  others  which  have  been  de- 
cided; for  the  words  of  distribution  may  be  applied  to 
the  brothers  and  sisters  who  were  intended  to  be  first 
takers,  and  the  words  **'  their  issue "  must  mean  the 
issue  of  those  who  were  to  take,  and  they  are  ex- 
pressly those  who  should  be  living  at  the  death  of  the 
wife:  at  which  time  there  was  no  brother  or  sister 
living.  I  cannot  help  thinking,  that  the  operation  of 
the  will  is  not  in  accordance  with  the  testator's  intention, — 
it  is  most  unlikely  that  he  should  have  intended  to  make 
no  provision  for  the  children  of  a  brother  or  sister  who 
died  in  the  lifetime  of  his  widow;  but  being  unable  to  find 
in  this  will,  such  clear  indications  of  intention,  that  the 
technical  words  which  are  employed  should  not  have 
their  ordinary  effect,  I  am  under  the  necessity  of  saying, 
that  it  appears  to  me,  the  Plaintiffs  have  no  interest  in 
the  estate,  and,  consequently,  that  the  demurrer  must  be 
allowed. 

Demurrer  allowed. 

(a)  See    Jei»tm   v.    Wrighi^        (5)  See  Doe  v.  Featherttime, 
S  Biigh,  1.  IB.^  Adoln  944. 
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1858. 


Nov.  7. 


JOHN  BROOKES  and  MARY  his  Wife  v. 
HANNAH  BURT. 


One  of  two 
tenants  in 
common 
brought  an 
action  of 
gectment 
againit  A.  B* 
to  recover 
possession  of 
some  pro- 
perty, but  dis- 
covering (as 
the  bill  al- 
leged) that 
there  was  an 
outstanding 
term,  which 
the  defendant 
intended  to 
set  up,  he 
filed  a  bill, 
praying  a  de- 
claration of 
his  right  to  a 
moiety  of  the 
estate,  and  for 
the  delivery 
of  the  estate 
and  title 
deeds,  and  for 
an  account  of 
the  rents : 
Held,  on  de- 
murrer, that, 
from  the 
frame  of  the 
record,  the 
other  tenant 
in  common 
was  a  neces- 
sary party; 
but  that  the 
trustee  of  the 
outstanding 
term  was  not. 


nnHIS  case  came  before  the  Court  upon  general  de- 
^  murrer  to  the  whole  bill|  which  stated,  that  the 
testator,  James  Burtf  by  his  will^  dated  the  25th  of 
March  1818,  devised  all  his  freehold  and  leasehold 
property,  as  to  one  third,  to  his  son,  WiUiam  Burtj  in 
fee ;  as  to  one  other  third,  to  his  daughter,  Jane  WaoeUj 
in  fee ;  and  as  to  the  remaining  one  third,  to  the  Plain- 
tiff, Mary  Brookes^  in  fee. 

The  testator  died  in  1814,  and,  in  1822,  the  Plamtiff 
Marjfi  afterwards  the  wife  of  John  Brookes^  conveyed 
her  one  third,  as  to  one  moiety,  in  trust,  for  WiUiam 
Burt ;  and,  as  to  the  other  moiety,  in  trust  for  Jane 

Wavell. 

In  1823,  a  deed  of  partition  was  executed  between 
WiUiam  Burt  and  Mrs.  Wavell,  by  which  certain  por- 
tions of  the  property  were  conveyed  in  severalty  to 
WiUiam  Burt  and  Mrs.  WaveU  respectively;  but  some 
other  portions  remained  undivided. 

WilUam  Burt  died  in  1836  intestate,  and  without 
issue,  leaving  the  Defendant  Hannah  Burt,  his  widow, 
and  leaving  the  Plaintiff,  Mary  Brookes,  and  James 
Wavell,  the  eldest  son  of  Mrs.  WaveU,  his  co*heirs  at 
law,  when,  as  it  was  alleged  by  the  bill,  the  Plaintiff 
Mrs.  Brookes,  became  entitled  to  one  half  of  the  property, 
held  by  WiUiam  Burt  in  severalty,  and  to  one  fourth  of 
the  other  property,  to  which  the  deed  of  partition  did 
not  extend. 

The 
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The  bill  then  stated  that^  notwithstanding  the  title  of  1838. 
the  Piaintiffs^in  right  of  Mary  Burt,  the  said  Hannah 
Burt,  after  the  death  of  her  husband,  entered  into  pos- 
session, and  into  the  receipt  of  the  rents  and  profits  of 
the  property,  held  in  severalty,  and  of  the  property  not 
conveyed  in  the  deed  of  partition ;  and  that  the  Plaintiffs 
had  commenced  an  action  of  ejectment,  which  the  De- 
fendant, Mrs.  Burt,  defended. 

The  bill  then  proceeded  to  state,  that,  before  the  trial, 
the  Plaintiff  discovered  that  the  property  was  subject  to 
an  outstanding  term,  which  was  vested  in  a  Mr.  Worsley, 
which  the  Defendant  threatened  and  intended  to  set 
up,  for  the  purpose  of  defeating  the  claims  of  the  Plain- 
tiffs. 

The  bill  charged,  that  James  WaveU  was  at  present 
residing  out  of  the  jurisdiction  of  the  Court ;  but  it  did 
not  pray  process  against  him,  when  he  should  come 
within  the  jurisdiction :  and  it  prayed  that  the  Plaintiffs 
might  be  declared  entitled  in  right  of  the  Plaintiff,  Maty 
Brookes,  to  one  undivided  moiety  of  the  premises,  held 
by  Mr.  Burt  in  severalty,  and  to  one  undivided  fourth 
of  the  other  property,  held  in  common  by  him ;  and 
that  the  Defendant  might  be  decreed  to  deliver  up  the 
possession  of  the  same  to  the  Plaintiffs,  in  right  of  the 
Plaintiff,  Mary  Brookes,  accordingly,  together  with  the 
title  deeds  thereof;  and  that  an  account  might  be  taken 
of  the  rents  and  profits  received  by  the  Defendant,  since 
the  death  of  William  Burt,  from  or  on  account  of  the 
said  share  of  the  Plaintiffs,  of  and  in  the  said  premises, 
and  that  she  might  be  decreed  to  pay,  what,  on  taking 
the  said  accounts,  should  be  found  due  to  the  Plaintiffs, 
or  else,  that  the  said  Defendant  might  be  restrained,  by 
injunction,  from  setting  up  the  outstandmg  terms  for 
the  purpose  of  defeating  the  Plainti£&  in  the  action  at 

law, 
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1838.  law,  or  any  other  action  or  actions  which  they  might 
be  advised  to  bring,  for  the  recovery  of  their  share  of 
the  said  premises,  or  any  part  thereof;  and  that  all 
proper  accounts  might  be  taken,  and  enquiries  made,  and 
directions  given,  which  might  be  necessary  for  effecting 
the  purposes  aforesaid,  and  for  general  relief. 

To  this  bill  the  Defendant  put  in  a  general  demurrer 
for  want  of  equity,  on  the  ground  that  Jame%  JVavell 
and  James  WorsUy^  who  were  necessary  parties  to  the 
bill,  had  not  been  made  parties  thereto. 

Mr.  KindersUy  and  Mr.  W.  C.  X.  Keene^  in  support 
of  the  demurrer,  contended,  that  James  Wavellj  who  was 
entitled  to  the  other  moiety  of  the  property,  and  JVorsley^ 
in  whom  the  outstanding  term  was  vested,  were  necessary 
parties  to  the  suit.  If  the  bill  had  prayed  a  discovery 
only,  or  for  an  injunction  to  restrain  the  Defendant 
from  setting  up  the  outstanding  term,  it  might  not  have 
been  necessary  to  make  them  parties ;  but  here  the  bill 
prayed  for  a  declaration  of  right,  the  delivery  of  the 
possession  of  the  estate,  and  of  the  title  deeds  of  the 
propeity ;  and  for  an  account  of  the  rents  and  profits ;  — 
matters  in  which  the  absent  parties  were  interested ;  and 
that,  therefore,  this  suit,  which  sought  to  deal  with  the 
inheritance,  was  defective  for  want  of  parties:  they 
cited  Jones  v.  Jones  (a).  Baker  v.  Harwood.  {b) 

Mr.  Pemberton  and  Mr.  Puller^  conird. 

The  proposition  of  the  Defendant  is  this,  that  if  there 
be  twenty  tenants  in  common  of  an  estate,  and  a  stranger 
gets  possession,  one  of  the  tenants  in  common  cannot 
recover  the  possession,  or  the  rents  from  the  stranger, 
without  making  the  other  nineteen  persons,  with  whom 

he 

(fl)  3  Mer.  161.  172.  (b)  7  Sim.  375. 
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he  has  no  dispute,  parties  to  his  suit  An  ejection  bill  ^  1838. 
is  a  substitute  for  an  action  of  ejectment,  and  must  be 
governed  by  the  same  rules ;  and  it  is  clear  that,  at  law, 
one  tenant  in  common  can  sue  alone  for  his  share.  Doe 
d.  Gill  V.  Pearson  (a),  Doe  d.  Raper  v.  Lonsdale  (i),  Doe 
d*  Marsack  v.  Read,  (c)  Even  in  equity,  where  an  un- 
divided share  is  ascertained,  a  party  may  sue  for  it, 
without  making  the  persons  entitled  to  the  other  shares 
parties ;  Smith  v.  Snam  (^),  a  decision  recently  followed 
in  this  Court  in  Hutchinson  v.  Townsend.  {e) 

The  bill  alleges,  that  JVavell  is  out  of  the  jurisdiction, 
and  not  being  amenable  to  the  process  of  the  Court,  it 
is  not  necessary  to  make  him  a  party;  Haddock  v. 
Thondinson.  (g)  [The  Master  of  the  Rolls  said,  there 
was  a  case,  decided  by  Sir  John  Leach^  in  which  he  held 
it  was  proper  to  pray  process  against  a  necessary  party, 
although  he  was  out  of  the  jurisdiction.  (A)] 

As 

(a)  6  Eoit,  1 75.  {d)  S  Mad.  10. 

(b)  IS  East,  39.  (e)  Rolls,  Dec.  IGth^  1836. 

(c)  ]  9  East,  57.  Is)  fiS.4r  Stu.  219. 

V.C. 

{h)  M uNoz  V.  De  Tastet.  •  1826. 

Jan,  25. 
The  bill  was  filed  by  the  Syndic  Mr.  Bicker steth,  eontrh,  in-  1 927. 

commissary,  or  assignee,  of  Riba  sisted,  that  by  the  law  of  Spam,         April, 

and  Co.,  against  De  Tastet  and  as  stated  in  the  bill,  the  persons  j^  jg  ^^^ 

Co.,  for  an  account  of  monies  who,  according  to  the  demurrer,  enough  to 

received  by  the  latter  firm,  on  ought  to  have  been  made  par-  state,  that 

account  of  Biba  and  Co.,  as  ties,  had  no  interest  in  the  ac-  p^"ons  who, 

their  correspondenu  and  agenti.  count*  prayed.  ImefcSTLe 

necessary  par- 
Demurrer,  for  want  of  parties.         The    Vice-Chancellor    held,  ties,  arc  out 

that,  upon  the  result  of  the  ac-  of  the  juris- 
Mr.  Koe,  for  the  demurrer.         count,  those  persons  might  have  f  !5;^^"  *  ^"^ 

®°  on  to  pray 

.................................^..^^..-......^^...-...-....^^       process  against 

them. 
*  From  Mr.  J.  BusseiPs  note. 


no 
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As  to  the  trustee  of  the  outstanding  term  not  being 
made  a  party,  the  demurrer  admits  that  the  Defendant 
has  no  title;  yet  she  objects  that  the  PlaintifiP  does  not 
bring  before  the  Court  a  person  who  is  admitted  to  have 

no 


an  interest  in  the  funds,  which 
were  the  subject  of  the  suit* 

Demurrer  allowed,  and 
leave  given  to  amend. 

The  amended  bill  stated,  that 
the  Defendant  pretended  that  a 
certain  sum  (part  of  the  funds  in 
question)  did  not  belong  to 
RUfa  and  Co.,  but  that  eleven 
other  persons  (naming  them) 
had  some  right,  or  interest  in  or 
to  the  same.  It  then  charged, 
that  those  eleven  several  per- 
sons had  no  right  to,  or  interest 
in  the  said  sum,  "  for  that  they 
the  said  Jos^  Ayzenana^  &c. 
(naming  all  the  said  eleven  per- 
sons) are  all  of  them  resident 
abroad,  out  of  the  jurisdiction 
of  this  Honourable  Court." 
Process  was  not  prayed  against 
any  of  those  eleven  persons. 

To  the  amended  bill,  the  De- 
fendant De  Tatlel  put  in  a  plea. 
The  averments  of  the  plea  were, 
in  substance,  that  the  eleven 
persons  named  in  the  bill,  had 
an  interest  in  the  sum  as  to 
which  an  account  was  prayed; 
and  that  they  were  entitled  to 
call  upon  the  Defendants  to  ac- 
count for  the  application  there- 
of; the  conclusion  of  the  plea 
was,  that  the  Defendants  ought 
not  to  be  compelled  to  answer 


until  the  eleven  persons  before 
named,  and  the  representatives 
of  such  of  them  (if  any)  as  were 
dead,  were  made  parties  to  the 
suit. 

The  question,  on  the  argu- 
ment of  the  plea,  was,  whether 
it  was  sufficient  to  state  in  the 
bill,  that  those  eleven  persons, 
who,  if  within  the  jurisdiction, 
would  have  been  necessary  par- 
ties, were  out  of  the  jurisdiction, 
without  praying  process  against 
them. 

Mr.  Koe,  in  support  of  the 
plea. 

Mr.  Bickeriteth,  conirh,  ar- 
gued, that  when  a  party  was  out 
of  the  jurisdiction,  it  was  nuga- 
tory to  pray  process  against  him 
when  he  came  within  the  juris- 
diction ;  that  the  common  prac- 
tice was  not  to  pray  process 
against  a  party  out  of  the  juris- 
diction ;  that  this  was  a  case  of 
peculiar  hardship,  in  which  the 
Defendant  was,  by  every  possible 
means,  delaying  putting  in  an 
answer,  in  order  to  deprive  the 
Plaintifls  of  the  means  of  com- 
pelling  him  to  pay  a  large  sum 
into  Court,  and  that  the  great 
number  of  persons  against  whom, 
according  to  the  argument  of 
the  Plaintifis,  proceedings  ought 

to 
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no  interest  in  the  matter ;  she  insists  on  retaining  the 
estate,  and  the  rents  which  she  has  unjustly  received, 
until  the  Plaintiff  shall  bring  his  trustee  before  the 
Court  There  is  no  estate  in  the  country,  in  respect  of 
which  there  are  not  several  outstanding  terms ;  and  the 
inconvenience  would  be  excessive,  if  the  rightiul  owner 
could  not  proceed  against  a  wrong-doer,  either  at  law 
or  in  equity,  to  recover  his  estate,  without  tracing  out 
the  outstanding  terms,  and  making  the  trustees  of  them 
parties  to  his  proceeding.  But  it  is  clear  that  the  Plain- 
tiff is  entitled  to  some  part  of  the  relief  prayed,  and 
at  the  hearing  he  may  waive  part  of  the  relief,  and  ob- 
tain the  rest ;  the  demurrer,  therefore,  covers  too  much, 
and  must  be  over-ruled. 


1838. 


Mr.  Kindersleyi  in  reply. 


The  Master  of  the  Rolls. 

It  appears  to  me  that  this  demurrer  must  be  allowed. 
It  is  no  answer  to  the  claim  of  the  Plaintiffs  to  say, 

that 


to  be  prayed,  was  a  reason  why 
the  Court,  unless  constrained  by 
the  clearest  authority,  should 
not  allow  the  objection  to  pre- 
vail. 

The  Vice-chancellor.  It 
is  not  enough  to  state,  that  per« 
sons,  who,  in  respect  of  interest, 
are  necessary  parties,  are  out  of 
the  jurisdiction;  the  bill  must 


go  on  to  pray  process  against 
them.  One  reason  for  this  is, 
that  they  may  have  an  oppor- 
tunity of  appearing  to  the  suit, 
and  taking,  as  parties  to  the 
suit,  what  course  in  it  they  may 
deem  most  for  their  advantage. 
This  they  cannot  do  if  process 
is  not  prayed  against  them. 

Plea    allowed,   but    leave 
given  to  amend.* 


*  Thu  decision  was  cited  be- 
fore Lord  Redisdale^  in  the 
House  of  Lords,  and  approved 
of  by  him,  and  was  afterwards 


followed  by  Sir  C  C.  Pepyg  in 
Taylor  v.  lUher^  Rolls,  March 
19. 1835. 
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18S8.  that  there  are  some  things  which  cannot  be  maintained  ; 
but,  on  the  other  hand,  where  the  demurrer  is  for  want 
of  parties,  it  is  not  sufficient  for  the  PlaintifFs  to  say, 
that  there  is  some  part  of  the  relief  which  can  be  aban-' 
doned  at  the  hearing. 

This  bill  does  not  ask  that  which  ejectment  bills 
usually  ask :  it  prays  for  accounts,  and  the  delivery  up 
of  title  deeds,  which  is  more  than  is  usually  prayed  by 
a  common  ejectment  bill.  The  deeds  cannot  be  de- 
livered up  in  the  absence  of  the  parties  who  are  in- 
terested. I  conceive  that  Wavell  is  a  necessary  party : 
but  that  the  Plaintiff  is  under  no  obligation  to  make 
Worsley  a  party.  The  demurrer  must  be  allowed,  with- 
out costs. 


Dec.  8. 11-  CLOSE  ».  WILBERFORCE. 

Equitable  as-  TTJ  Y  an  indenture,  dated  the  28th  of  May  1823,  a 

holds  held  li-  ^^  Mrs.  Jefferson  demised  to  the  Plaintiff  a  &rm,  &c., 

^f^lf'i'^^'"''  at  Kilbum  for  a  term  of  twelve  years  and  a  half,  wanting 

after  the  ex-  five  days,  at  a  rent  of  SOO/.  a  year.   The  lease  contained 

the^term^to  various  covenants,  some  usual  and  some  unusuaL     TTie 

the  breaches  Plaintiff,  in  the  year  1825,  sold  the  lease  to  the  West- 

of  covenant  -     *       -rv  •        i^                         j    '^                        j-      i 

committed  minster  Dairy  Company,  and  it  was  accordingly  as- 

duringhispos-  signed  by  deed  poll  to  the  trustees  of  the  company, 

session,  al-  i  .                i_                    •■                        »          mt         /«.  •         /• 

though  such  subject  to  the  rent  and  covenants,  &c.     The  affairs  of 

lessee  was  no  ^^  company  not  having  succeeded,  in  July  1826  they 

contract  for  caused  the  premises  to  be  put  up  for  sale,  and  par- 

Ft"was^ttpu-  ticulars  of  sale  were  prepared  by  the  auctioneer,  but  a 

lated,  that  the  sale  was  not  then  effected. 

purchaser 

should  not  be 

entitled  to  an  II^ 

assignmeot. 
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la  September  1826>  the  Defendant,  who  had  been  a 
director  of  the  company,  and  had  previously  purchased 
of  them  the  stock,  &c.,  agreed  topurchase  of  the  com- 
pany the  leasehold  premises.  His  contract  for  purchase 
was  contained  in  one  of  the  printed  conditions  of  sale, 
with  certain  variations  therein,  which  are  next  stated. 


1888. 


The  particular,  as  altered,  after  describing  the  pro- 
perty, proceeded  as  follows :  —  '^  The  estate  is  held  on 
lease  for  a  term,  of  which  nine  years  and  a  half,  less 
five  days,  were  unexpired  at  Lady^ay  1826,  at  a  rent 
of  300/.  per  annum,  and  all  quit  and  copyhold  rents, 
dues,  duties  and  services  in  respect  of  these  and  other 
parts  of  the  premises  of  Tltomas  Ripley^  Esq.,  deceased. 
The  tenant  is  bound  to  repair,  and  the  premises  cannot 
be  used  as  a  coffee-house,  tavern,  alehouse,  tippling- 
house,  or  tea-gardens.  The  purchaser  is  to  take  the 
fixtures,  manure,  dressings  and  half  dressings  on  the 
land,  at  a  fair  valuation."  In  a  subsequent  part,  it 
was  stipulated  as  follows :  —  "  The  purchaser  shall, 
upon  payment  of  the  remainder  of  the  purchase-money 
agreeably  to  the  third  condition,  receive  possession  of 
the  lease  and  other  title  deeds,  but  shall  not  be  entitled 
to  any  assignment  to  him^  or  to  the  production  of  the 
lessor's,  or  investigation  of  the  vendor's  title.  Posses- 
sion will  be  given,  and  all  outgoings  cleared  up  to 
Michaelmas  1826,  or  immediately  upon  the  valuations 
being  completed,  if  required  by  the  purchaser.''  The 
following  memorandum,  at  the  foot  of  the  particular  as 
altered,  was  signed  by  the  Defendant. 


*'  September^  1826. 

'^  I  hereby  agree  to  purchase  the  leasehold  estate 
comprised  in  this  particular,  agreeably  to  the  annexed 
conditions  (the  alterations,  erasures  and  interlineations 

Vol.  I.  /  being 
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being  first  made),  and  to  give  for  the  same  the  sum  of 
lOOL 

«  W.  fVilberforce,  jun.'' 

The  Defendant  took  and  retained  possession  of  the 
premises  until  the  expiration  of  the  lease. 

The  Defendant  stated,  in  his  answer,  that  after  he 
had  so  purchased  possession  of  the  said  premises  as 
aforesaid,  he,  the  Defendant  made  repeated  applications 
to  the  solicitor  or  agent  of  the  said  company,  to  assign  to 
him  the  aforesaid  indenture  of  lease,  and  all  the  estate 
and  interest  of  the  said  company  in  the  said  term,  and 
that  they  absolutely  refused  to  do  so ;  and  that,  there- 
upon, the  Defendant,  in  order  to  prey^t  an  assignment 
by  the  trustees  of  the  said  company  of  the  said  lease- 
hold prembes,  or  their  interest  therein,  requested  the 
solicitor  of  the  said  company  to  procure  for  this  De- 
fendant, a  disclaimer  from  the  said  trustees  of  the  said 
company,  of  all  their  estate  and  interest  in  the  said 
premises;  and  that,  accordingly,  in  or  about  the  month 
o{  December  1828,  the  aforesaid  indenture  of  lease,  with 
the  said  assignment  indorsed  thereon,  was  returned  to 
the  counting-house  of  the  Defendant;  and  that  there 
was  also  indorsed  thereon  some  writing,  purporting  to 
be  a  disclaimer  by  the  said  trustees  of  their  interest 
in  the  said  premises,  and  that  such  disclaimer  bore 
date  the  6th  day  of  December  1828. 

In  September  1835  the  lease  expired,  and  there  hav- 
ing been  considerable  dilapidations  and  breaches  of 
covenant  committed,  during  the  time  when  the  Defend- 
ant was  in  possession,  the  executors  of  Mrs.  Jefferson 
brought  an  action  at  law  against  the  Plaintiff,  to  re- 
cover damages  for  these  breaches  of  covenant,  which 

had 
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had  been  estimated  at  746/1  The  Plaintiff,  having  no 
defence  thereto^  gave  a  cognooit  to  the  lessor,  for  the 
sum  of  450/.I  and  then  filed  this  bill  against  Mr.  Wil^ 
berforcej  which  prayed,  that  the  Defendant  might  in- 
demnify the  Plaintiff  against  all  breaches,  non-perform- 
ance and  non-observance  by,  or  on  the  part  of  the  said 
Defendant,  his  agents,  servants,  or  under-tenants  of  tlie 
covenants  contained  in  the  said  indenture  of  lease,  and 
especially  the  said  covenant  to  repair  the  said  messuage 
and  premises;  and  that  the  said  Defendant  might  exe- 
cute to  the  Plaintiff  a  proper  bond  of  indenmity  in  that 
behali^  and  that  he  might  pay  to  the  said  executors 
of  Mrs.  Jefferson  the  said  sum  of  450/.,  and  their  costs  of 
the  said  action,  and  might  pay  to  the  Plaintiff  his  costs 
of  the  said  action;  and  that  an  account  might'  be  taken 
of  all  sums  of  money,  damages,  costs,  charges  and 
expenses  paid,  or  incurred  by  the  Plaintiff,  by  reason, 
or  in  consequence  of  such  breaches,  non-performance,  or 
non-observance  of  the  aforesaid  covenants,  and  that  the 
Defendant  might  pay  the  amount  to  the  Plaintiff 


1888. 


Mr.  Pemberton  and  Mr.  James  Parker^  for  the  Plain- 
tiff 

Even  at  law,  the  assignee  of  a  lease  is  liable,  during 
the  continuance  of  his  interest,  to  indemnify  the  lessee 
from  breaches  of  covenant,  although  the  assignment  is 
by  deed  poll,  and  although  the  assignee  has  entered 
into  no  covenant,  or  agreement  to  that  effect  with  the 
lessee;  Burnett  v.  Lynch^  {a)  This  is  a  duty  arising  from 
the  situation  of  the  parties ;  the  effect  of  an  assignment  is 
this,  the  lessee,  who,  as  between  himself  and  the  lessor,  is 
the  principal,  becomes  by  the  assignment  a  surety  to  the 
lessor  for  the  assignee,  the  assignee  is  therefore  bound 

to 

(a)  5  Bam.  4*  Cr,  589. 
/2 
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to  pay  the  rent  and  perform  the  covenants  running 
with  the  estate ;  the  surety,  after  paying  the  debt,  or 
discharging  the  obligation  to  which  he  is  liable,  has 
his  remedy  over  against  the  principal ;  Wolveridge  r. 
Steward,  (a)  «  The  equity,"  says  Lord  Eldon^  « is 
clear,  that  he  who  takes  an  assignment  of  a  term,  shall 
take  it  giving  a  covenant  of  indemnity  to  the  assignor, 
against  the  payment  of  the  rent,  and  the  performance 
of  the  covenants;  and  there  is  no  distinction  between 
the  cases  of  assignment  by  the  original  lessee  and  by 
the  assignee  of  the  original  lessee;"  Staines  v.  Jlfor- 
m.  (J) 


The  Defendant  is  a  mere  equitable  assignee,  no  as- 
signment having  been  made  to  him ;  and  the  Plaintiff 
having  a  right,  but  no  l^al  remedy,  is*  entided  to 
come  into  a  Court  of  Equity  to  enforce  his  claim,  in  the 
same  way,  as  when,  by  reason  of  an  outstanding  term, 
a  party,  who  is  unable  to  pursue  his  remedy  at  law,  has 
a  right  to  demand  the  aid  of  this  Court. 

It  has  been  established,  by  a  series  of  decisions,  diat 
an  equitable  assignee  of  a  lease  is  liable  to  the  rent  and 
covenants,  even  although  he  has  not  taken  possession ; 
Lucas  V,  Comerford  {c\  Flight  v.  Bentley  (d\  Jenkins  v. 
Portman.  {e)  Here  the  case  is  much  stronger,  for  the 
Defendant  has  been  in  possession  the  whole  of  the 
period  since  the  contract. 

Sir  C.  WethereU,  Mr.  Tinfiey  and  Mr.  N.  Wetherell, 
for  the  Defendant. 


(a)  1  Cr.  i  Mee.  644. 
ib)  1  Vet.  4-  B.  8. 
(c)  1  Vet.  jun.  235. 
SBro.  C.  C,166* 


s.  c. 


No 

(d)  7  Sim,  149*9  since  over- 
ruled by  the  V.  C.  in  Mooret  v. 
Ckoat,  SOth  February,  IS39. 

(e)  1  Keen,  435* 
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No  anthorily  can  be  prodaoed  in  support  of  the 
equity  contended  for  by  the  Plaintiff  No  case  can  be 
found  in  the  reports  where,  instead  of  filing  a  bill  for 
specific  performance  during  the  term^  the  Plaintifi*  allows 
it  to  expire^  and  then  comes  into  a  court  of  equity  for 
an  indemnity  in  the  shape  of  damages.  In  the  first 
place,  there  is  no  equity  for  a  person  to  apply  to  this 
Court  for  a  specific  performance  after  the  term  has  ex- 
pired ;  especially  where  that  person  is  not  a  party  to  the 
contract  under  which  he  claims ;  in  the  next  place,  the 
claim  sounds  in  damages,  and  although  such  relief  was 
given  by  Lord  Kenyorif  in  Dentoti  v.  Stewart  {a)^  yet 
the  principle  has  since  been  over-ruled;  Greenmvay  y» 
Adams  (i),  Todd  v.  Gee,  {c)  The  case  of  Burnett  v. 
Lynch  shows  that,  under  the  agreement,  the  remedy 
against  the  Defendant  would  be  at  law,  in  an  action  of 
tort  at  the  suit  of  the  vendors ;  the  Plaintiff,  therefore, 
has  no  right  to  change  the  jurisdiction  and  come  into 
equity. 


18S8. 


The  authorities  which  have  been  cited  to  show  that 
an  equitable  assignee,  or  mortgagee  of  a  lease  is  liable  in 
equity  for  breaches  of  covenant,  have  no  application  to 
the  present  case;  the  defendant  is  not  an  equitable 
assignee :  by  the  express  terms  of  the  contract  for  sale, 
it  is  stipulated  that  the  purchaser  '*  shall  not  be  entitled 
to  any  assignment,"  so  that  he  contracts  for  the  mere 
possession  of  the  property,  and  not  for  an  assignment ; 
he  became  tenant  from  year  to  year,  and,  as  such,  bound 
to  do  ordinary  tenant's  repairs  only.  A  party  may, 
both  at  law  and  equity,  agree  for  the  benefit  of  a  lease 
without  incurring  a  liability  to  the  covenants,  as  by  an 
underlease,  in  which  case  no  equity  will  arise  between 

the 


(a)  1  Cok,  858. 
{b)  l2Vei.39S. 


(c)  l7Ves»t13. 


IS 
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the  sub-lessee  and  the  landlord.  Daring  the  temi)  the 
Plaintiff*  could  not  have  compelled  the  Defendant  to 
take  an  assignment  of  the  lease ;  first,  because  the  terms 
of  the  contract  exclude  it,  and  secondly,  because  the 
Plaintiff^  is  a  stranger  to  the  contract ;  the  Plaintiff^  there- 
fore, has  no  right,  after  the  expiration  of  the  lease,  to 
have  recourse  to  equity  for  an  indemnity,  which  must 
be  founded  on  the  assumption  of  there  being  such  a 
prior  right  ^ 

Mr.  Pembertonj  in  reply. 

If  the  Defendant  had  taken  a  legal  assignment,  there 
would  have  been  no  doubt  of  his  liability  in  a  court  of 
law.  Here  he  has  contracted  for  the  whole  interest, 
and  although  he  is  not  to  have  a  legal  assignment,  he  is 
to  have  the  whole  interest,  and  has,  in  fact,  had  the 
whole  enjoyment  of  the  property.  This  Court  will 
therefore  regard  him  as  the  absolute  owner  of  the 
whole  interest,  or  as  an  equitable  assignee;  and  his 
liability  is  co-extensive  with  that  to  which  he  would 
have  been  subject  in  a  court  of  law,  if  his  interest, 
instead  of  equitable,  had  been  legal. 

The  Plainti£P  is  a  mere  surety  for  the  Defendant,  and, 
having  a  right  as  against  the  Defendant  without  the 
means  of  enforcing  it  at  law,  he  seeks  the  aid  of  this 
Court,  not  for  the  purpose  of  assessing  the  damages, 
but,  under  the  common  equity  of  a  surety,  to  be  indem- 
nified by  the  principal. 

The  Master  of  the  Bolls. 

It  appears  that  the  Plaintiff  was,  in  the  year  1822, 
entitled  to  the  property  in  question,  which  was  held  by 
him  under  a  lease  for  twelve  years  and  a  half  at  a  rent 
of  SOOZ. ;  the  lease  contained  various  covenants,  some 
usual  and  some  special.  Both  the  Plaintiff  and  De- 
fendant 
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fendant  were  members  of  a  company  calied  the  London 
and  Westminster  Dairy  Company ;  and  it  was  intended, 
in  the  latter  part  of  1825|  that  this  leasehold  property 
should  be  used  for  the  purposes  of  the  company,  and  it 
was  assigned  to  trustees  for  them.     Their  afibirs  did 
not  succeed,  and,  in  the  year  1826,  this  farm  was  to  be 
disposed  of.     Particulars  of  sale  were  prepared,  but  the 
property  was  not  sold  by  public  auction.     In  September 
1826,  the  Defendant,  WHberfbrce^  became  the  purchaser 
of  this  leasehold  interest,   and  the  particulars  which 
were  prepared  for  the.  sale  were  used  for  the  purpose 
of  the  contract;  and  it  was  stated,  that  the  estate  was  held 
on  lease,  &c.     [His  Lordship  here  stated  the  terms 
and  conditions,  as  altered,  and  the  contract  signed  by 
the  Defendant]    I  must  say,  I  have  no  doubt  that  this 
is  an  agreement  to  purchase  the  leasehold  premises,  and 
to  have  in  equity  the  whole  leasehold  interest  which  was 
legally  vested  in  the  trustees  of  the  company.   It  is  sud, 
that  it  was  an  agreement  for  the  right  of  possession,  or 
occupation  only,'or  something  di£Perent  from  what  appears 
necessarily  implied  from  the  words  of  the  contract.   The 
premises  were  held  under  a  lease ;  various  terms  were 
stipulated,  amongst  others,  that  there  was  to  be  no  as- 
signment, but  I  have  no  doubt  that  it  was  a  contract  to 
purchase  the  whole  interest  in  this  leasehold,  or  at  least 
the  equitable  interest. 


18S8. 


It  was  agreed  that  the  Defendant  was  not  to  have 
the  legal  interest,  and  the  consequence  was  that  there 
was  no  liability  at  law  under  the  covenants.  If  the 
Defendant  had  accepted  a  legal  assignment,  he  would 
have  undoubtedly  been  bound  by  the  covenants  at  law, 
and  his  grantor  would  have  been  a  surety  only,  and 
entitled  to  call  for  an  indemnity  from  him,  and  for  the 
performance  of  the  covenants  by  him.  The  question  is, 
how  does  the  matter  stand  where  there  has  been  no  legal 

/  4  assignment, 
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18S8*  assignment,  but  only  an  equitable  agreement?  If  I 
could  -see,  that  the  legal  remedy  would  be  co-estensive 
with  the  right  to  which  the  Plaintiff  is  clearly  entitled 
in  equity,  I  should  consider  that  he  had  no  right  to  come 
here ;  but  that  is  not  the  case.  The  argument  is,  that, 
under  the  contract,  the  Defendant  was  not  to  be  the 
assignee  of  the  whole  legal  interest;  but  that  he  was 
to  take  a  less  interest.  If  the  argument  were  well 
founded,  and  to  prevail  at  law,  it  would  not  prevail 
here,  because  in  this  Court  he  is  the  equitable  assignee 
of  the  whole  interest,  and  his  obligation  must  be  co- 
extensive with  that  equitable  interest. 

I  am  not  sure  that  this  450/.  was  the  amount  of  what 
he  ought  to  pay  for  the  breaches  of  covenant  to  this 
time,  and  I  think  he  is  entitled  to  a  reference  to  the 
Master  on  that  point.  The  Defendant  must  pay  the 
costs  at  law  and  in  this  court,  up  to  the  present  time. 

Decree.  —  '<  His  Lordship  doth  declare,  that  the 
Defendant  is  liable  to  indemnify  the  Plaintiff,  against  all 
damages  incurred  by  reason  of  the  breaches  of  covenant* 
in  the  lease  in  the  pleadings  mentioned,  subsequent  to 
the  date  of  the  agreement  of  September  1826,  in  the 
pleadings  mentioned.  And  it  is  ordered,  that  it  be  re- 
ferred to  the  Master  of  this  court  in  rotation,  to  enq^re 
and  state  to  the  Court,  whether  the  sum  of  450/.  or 
any  other,  and  what  smaller  sum  was  the  amount  of 
damages  properly  recoverable  from  the  Defendant." 
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GREENING  v.  GREENING.  AptU^^. 

Tl  Y  the  11  G,  4.,  and  1  W.  4.  c.  36.  z.  xv.  rule  5.,  A  I?efc?^n^ 
'^  where  tlie  Defendant,  under  process  of  contempt  comimtted  to 
for  not  appearing,  or  not  answering,  is  in  actual  custody,  ^®  ^^^  ^°' 
and  shall  not  have  been  sooner  brought  to  the  bar  of  the  ing,  was  dis- 
Court,  under  process  of  the  Court,  to  answer  his  con-  ^oJito  in  con- 
tempt, the  Plaintiff  is  directed  to  bring  the  Defendant  sequence  of 
by  habeas  corpus  to  the  bar  of  the  Court,  within  the  turned  over  to 

period  therein  stated ;  *^  and  in  case  any  such  Defendant  ^^  ^^^^ 
'^  ,  ^  after  the  ex- 

shall  not  be  brought  to  the  bar  of  the  Court,  within  the  piration  of  the 

respective  times  aforesaid,  the  sheriff,  gaoler  or  keeper,  JJJ^^^pJIj^iff 

Serjeant  at  arms  or  messenger,  iu  whose  custody  he  shall  by  the  1 1 G.  4. 

be,  shall  thereupon  discharge  him  out  of  custody,  with-  ^  ^^^  ^]  |^^ 

out  payment  by  him  of  the  costs  of  contempt,  which  ^)c  4'  ^^^, 

shall  be  payable  by  the  party  in  whose  behalf  the  process  to  the  bar  of 

issued."  ^®  ^^^^ 

The  Defendant  in  this  case,  was  taken  into  custody 
for  contempt  for  not  answering^  on  the  22d  of  January 
1839;  and,  according  to  the  above  rule,  the  Plaintiff 
ought  to  have  brought  him  before  the  Court  by  habeas 
corpus^  before  the  18th  otAprilj  which  he  neglected  to 
do.  Being  in  the  custody  of  the  sheriff,  the  Defendant 
was,  however,  brought  up  before  the  Master  of  the  Rolls 
by  the  Plaintiff,  by  habeas  corpus^  on  the  20th  of  Aprils 
and  no  objection  having  been  then  raised,  be  was,  there- 
upon, committed  by  his  Lordship  to  the  custody  of  the 
warden  of  the  Ueet. 

Mr.  Bacon  now  moved  to  discharge  the  order  of  the 
20th  of  Jprilj  and  that  the  Defendant  might  be  dis- 
charged 


Greening. 
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1838.       charged  out  of  custody  with  costs,  on  the  ground,  that 
Q^^j^     in  consequence  of  the  default  of  the  Plaintiff,  in  bringing 
V.  him  to  the  bar  of  the  Court  before  the  18th  of  Aprils 

the  sheriff  ought,  according  to  the  express  terms  of  the 
act  cited,  to  have  discharged  him  on  the  19th  of  April; 
and  that,  being  wrongfully  in  custody,  his  committal  to 
the  Fleet  on  the  20th  was  irregular.  It  appeared  that 
the  Defendant  was  ignorant  of  his  rights  on  that  day. 
An  unreported  case  of  Kebble  v.  Leech,  Michaelmas  term 
1833,  was  referred  to. 

Mr.  Mather,  contrd. 

The  bill  in  this  case  was  filed  in  January  1837 ;  and, 
up  to  the  present  hour,  the  Defendant  has  set  the  pro- 
cess of  the  Court  at  defiance,  and  has  refused  to  answer 
the  bill.  When  brought  up  on  the  20th  he  admitted 
his  contempt,  and  submitted  to  the  committal ;  he  has 
therefore  waived  his  right  under  the  act,  and  the  old 
practice  must  prevail.  At  all  events,  he  is  not  entitled 
to  the  costs  of  the  present  application,  which  has  been 
rendered  necessary,  by  the  neglect  of  the  Defendant 
himself  to  avail  himself  of  his  rights,  when  brought  up 
on  a  former  occasion. 

The  Master  of  the  Rolls. 

The  object  of  the  statute  was  to  impel  the  Plaintiff  to 
use  proper  diligence,  and  it  directs  that  in  de&ult,  the 
Defendant,  after  a  certain  time,  shall  be  released  firom 
custody.  When  [the  Defendant  was  brought  up  before 
me,  and  turned  over  to  the  Fled,  it  was  on  the  supposition 
that  he  was  properly  in  custody ;  but  it  turns  out  that  he 
ought  to  have  been  discharged  two  days  previously ;  and, 
therefore,  that  he  was  not  then  legally  detained.  It  is 
said  that  there  was  negligence  on  his  part,  but  that  is  no 

reason 
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reason  why  the  Phuntiff  should  not  proceed  strictly;  I  1838. 

am  clearly  of  opinion  that  the  Defendant  ought  to  be  r^*^^^"^"^ 

discharged,  and  that  the  Plaintiff  who  has  caused  the  v. 

application  should  pay  the  costs.  Greening. 


o 


GREGG  V.  TAYLOR.  "^«; 

Nov.  6. 

N  an  ex  parte  application  by  the  client,  the  common  Where  the 
order  for  the  taxation  of  the  solicitor's  bill  of  costs  for  the  taxa^ 

had  been  obtained.    The  solicitor  now  presented  a  peti-  ^®"  ?^ *.M^^lr 
^.1  1  1  1  ,     ,  .      citor's  bill  of 

tion  to  discharge  that  order,  on  the  ground,  that  certam  costs,  has  been 

transactions  had  taken  place  in  1828  and  1829,  which,  ^^J^°and'he 
as  he  contended,  amounted  to  a  final  settlement  between  solicitor  ap- 
him  and  bis  cUent.  £^jf;„  : 

the  ground, 

Mr.  PembertoTif  in  support  of  the  petition,  contended,  ought  to  have 

that  the  circumstances  of  the  case  were  such  as  to  heen  obtained 

on  special  ap- 
render  an  ex  parte  application  unproper ;  the  whole  plication,  the 

facts  had  been  suppressed,  and,  on  the  simple  unsup-  ent"'^''^t^^  th  ^ 
ported  allegation  of  the  employment  of  the  petitioner,  merits,  further 
without  disclosing  the  subsequent  facts,  the  accounts  on^the  r^U- 
between  the  solicitor  and  client  had  been  ordered  to  be  n^y  of  the 

,  order;  and 

opened.  j^iH  not,  even 

if  the  facts 
warrant  it 

He  stated,  that  although  it  had  been  the  practice  then  make'  a 

when  the  merits  warranted  a  special  order,  to  make  it  JP^*®^  ^J,^^^ 

f  '  for  taxation ; 

at  the  time  of  an  application  being  made  by  the  solicitor  such  order 
to  discharge  the  common  order  for  irregularity,  yet,  J^bjectVf  an- 
that  the  Lord  Chancellor  had  recently  held,  that  the  o^^er  applica- 
Court  would  not  make  the  special  order  on  such  an  client. 
occasion ;  but,  where  the  common  order  had  been  ob- 
tained 


1S4 
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tained  instead  of  the  special  order,  would,  at  once,  dis^ 
charge  the  former  with  costs. 

Mr.  Chandless^  contra^  insisted,  that  no  final  settle- 
ment had  been  effected  between  the  client  and  his  soli- 
citor; and  further,  that,  even  if  the  order^had  been 
improperly  obtained  ex  parte  in  the  first  instance,  still 
if,  upon  looking  into  the  merits,  the  Court  saw  that  an 
order  for  taxation  could  be  sustained,  it  would  not  now 
discharge  it.  That  such  had  been  the  constant  practice 
of  the  Court;  and  that  the  only  effect  of  discharging  the 
order  would  be,  to  create  costs,  and  render  it  necessary 
for  the  Court  to  hear  the  merits  a  second  time. 


The  Master  of  the  Rolls. 

In  this  case  the  question  is  not,  if  the  transaction  of 
1829  was  valid,  final  and  conclusive,  but  whether  it  is 
to  be  opened,  by  a  mere  order  of  course,  for  the  tax- 
ation of  the  costs.  The  facts  stated  are,  that  Kensit 
was  employed  as  solicitor  for  the  petitioner  and  sixteen 
other  persons ;  that  the  suit  was  ultimately  compromised, 
and  a  certain  sum  was  to  be  divided  among  the  claimants. 
It  was  paid  to  Kensit^  who  proceeded  to  distribute  it, 
and  at  that  time  he  stated  what  he  claimed  for  costs, 
and  he  deducted  the  amount  of  the  share  of  each.  This 
transaction  took  place  in  1829.  Nothing  was  done  till 
this  order  of  course  for  the  taxation  of  costs  was  ob- 
tained, and  whatever  the  nature  of  the  settlement  might 
be,  it  is  not  to  be  got  rid  of  by  a  common  order  of 
course,  for  the  taxation  of  costs.  The  old  rule,  which 
the  Lord  Chancellor  acted  on  when  presiding  in  this 
Court,  was,  that  on  the  discussion  of  the  regularity  of 
such  an  order  of  course,  the  Court  would  go  into  the 
merits ;  and  if  there  ought  to  be  a  taxation,  an  order 
would  be  then  made.    It  is  satisfactory  to  hear  that  this 

course 
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course  of  proceeding  is  altered ;  and  that  it  has  now  been        1 8  38. 
declared  by  the  Lord  Chancellor,  that  he  will  only  con- 
sider the  question  of  merits  for  the  purpose  of  a  special 
order,  on  a  separate  application  by  the  client. 

I  must  act  on  this  decision,  and  grant  the  prayer  of 
the  petition,  by  discharging  the  order  for  the  taxation  ; 
saying  nothing  as  to  the  merits,  but  only,  that  the 
settlement  could  not  be  got  rid  of  by  the  common 
order  for  the  taxation  of  costs. 


This  decision  was  followed  by  his  Lordship  in  the 
case  of  Grave  v.  Sampson,  Rolls>  15th  November  1838. 


1858. 

BOOTH  V.  BOOTH.  iVop.  h. 

'HOMAS  BOOTH,  the  testator,  who  at  his  death  a  trustee 


carried  on   the  business  of  a  manufacturer  of  '^^?  ***"    ^^ 

and  sees  a 


T 

earthenware  with  his  brother  Joseph  Booth,  by  his  will  breach  oftrust 
dated  the   17th   of  April  1820,  gave  and  bequeathed  hr^fiStJe 
the  residue  and  remainder  of  his  personal  estate  and  becomes  re- 
efiects,  of  what  nature  or  kind  soever  and  wheresoever,  that  breach  of 
and  every  part  thereof,  unto  his  brother  Joseph  Booth,  ^"*^ 
and  his  friend  Mr.  W.  Batkin,  two  of  the  Defendants,  bequeathed  to 
to  hold  to  them,  their  executors  and  administrators,  in    ^^^^^.\Am 

trust,  to  put  and  place  the  same  out  at  interest  upon  personal  es- 

tate,  upon 
*^^^  trust  to  invest 
the  same,  for  the  benefit  of  his  wife  and  children.  Both  the  executors  proved  the 
will,  and  the  surviving  partner  retained  the  testator's  monies  in  the  trade,  which 
were  lost.  B,  took  no  active  part  in  the  trusts,  but  was  cognisant  of  the  breach  of 
trust,  and  took  no  proceedings  to  prevent  it :  Held,  that  B,  was  responsible  for 
the  consequences  of  the  breach  oftrust 

The  interest  of  a  cegtui  que  tnut^  who  concurs  with  a  trustee  in  a  breach  of 
trust,  is  liable  to  indemnify  the  trustee. 


126  CASES  IN  CHANCERY. 

1838*  some  good  and  mfficient  security  or  securities,  and  to 
pay  such  interest  as  received,  unto  his  said  wife,  until 
his  said  youngest  child  should  attain  the  age  of  twenty- 
one  yeai*s ;  and,  when  and  so  soon  as  such  child  attained 
that  age,  then  to  pay  one  half  part  of  such  interest  unto 
his  said  wife,  for  and  during  the  term  of  her  natural 
life;  and  also  to  pay  one  half  part  of  the  principal 
money  that  might  be  then  out  at  interest,  and  any  in- 
terest of  such  part  that  might  be  then  due,  equally 
unto  and  between  such  of  his  children  as  should  be  then 
living,  and  to  the  child  or  children  of  such  of  them  as 
might  be  then  dead,  share  and  share  alike,  it  being  his 
will  and  intention,  that  the  child  or  children  of  such  of 
his,  the  said  testator's,  said  children  as  might  be  dead  . 
should  be  entitled  to  the  parents'  share ;  and  after  the 
decease  of  his  wife,  then  in  trust,  to  pay  the  other  half 
part  of  such  principal  and  interest  due  thereon,  equally 
between  and  among  such  of  his,  the  said  testator's, 
children  as  should  be  then  living,  and  to  the  child,  or 
children  of  such  as  might  be  then  dead,  share  and  share 
alike. 

The  testator  died  in  May  1820,  leaving  his  widow 
and  the  Plaintiffs,  then  infants,  his  two  only  children, 
him  surviving;  and  his  will  was,  in  October  182.0,  proved 
hy  Joseph  Booth  and  William  Batkin, 

The  partnership  expired  by  the  death  of  the  testator, 
but  W*  Batkin  allowed  his  co-executor  to  carry  on  the 
business,  for  the  benefit  of  himself  and  the  family  of  the 
testator,  in  the  name  of  Joseph  and  Thomas  Booth,  until 
1830,  when  Joseph  Booth  became  embarrassed,  and  the 
testator's  capital  lost 

The  youngest  of  the  testator's  children  attained 
twenty-one  in  April  1830.    This  bill  was  filed  to  obtain 

an 
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an  account  of  the  testator's  estate^  and  to  make  the     ^  18S8. 
trustees  liable  for  the  monies  lost  by  continuing  the 
business. 

^  The  defendant,  Batkinj  by  his  answer,  said,  that  he 
joined  in  the  probate  of  the  will  as  a  matter  of  form 
only,  and  at  the  request  oi  Joseph  Booths  the  Defendant, 
and  Elizabeth  Booths  the  widow  of  the  said  testator; 
and  that  it  was  fully  understood  that  he  should  not  be 
called  upon  further  to  interfere,  or  act  in  the  execution 
of  the  trusts  of  the  said  will ;  nor  did  he  conceive  that, 
by  merely  joining  with  Joseph  Booth  in  proving  the 
said  will,  he  should  become,  nor  did  he,  as  he  sub- 
mitted thereby,  in  fact,  become  answerable,  further  than 
for  his  own  acts,  deeds,  receipts  and  payments,  if  any; 
and,  save  as  aforesaid,  he  denied  it  to  be  true  that  he 
took  upon  himself  the  execution  of  the  testator's  will, 
or  of  the  trusts  thereby  reposed  in  him. 

It  was  not  proved  that  the  Defendant  Batkin  took 
any  active  part  in  the  trusts  of  the  will ;  but  there  was 
evidence  that  he  had,  from  time  to  time,  frequented  the 
manufactory,  and  was  aware  of  the  manner  in  which  it 
had  been  carried  on  afler  the  death  of  the  testator. 

The  liability  of  Batkin  was  the  point  principally 
discussed. 

Mr.  PembertOHj  Mr.  Spence  and  Mr.  Bazalgette,  for 

the  Plainti£&. 

• 

The  proving  the  will  by  Batkin  was  an  acceptance  of 
the  trusts,  Mucklam  v.  FuUer.  {a)  It  was  the  duty  of 
the  trustees,  upon  the  death  of  the  testator,  to  have 

realised 

(a)  Jaecbt  188. 
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children.  All  this  might  have  been  very  right  to  do 
and  to  acquiesce  in,  if  he  had  undertaken  to  make  good 
any  loss  which  might  occur  in  the  course  of  the  experi- 
ment; he  could  not,  however,  so  act  without  incurring 
that  responsibility,  if  a  loss  occurred. 


I  am  of  opinion,  on  the  authorities  and  on  the  esta* 
blished  rules  of  the  Court,  to  which  it  is  not  necessary 
to  refer,  that  a  trustee  who  stands  by  and  sees  a  breach 
of  trust  committed  by  his  co-trustee,  becomes  responsible 
for  that  breach  of  trust. 

That  the  widow  concurred  seems  to  be  quite  clear ; 
and  any  interest  to  which  she  may  be  entitled  is  the 
proper  fund  to  resort  to  in  the  first  instance.  If  she 
has  obtained  any  benefit  from  the  breach  of  trust,  the 
trustee  ought  to  be  compensated  in  respect  of  it  I 
must,  therefore,  declare,  that  the  property  ought  to  have 
been  realised  on  the  death  of  the  testator;  and  that 
Batkin  and  Booth  are  liable  for  any  loss  which  has  oc- 
curred from  not  winding  up  the  testator's  afiair^  at  that 
time. 


A  Plainti£P 
who  enters 
into  evidence 
to  prove  facts 
clearly  ad- 
mitted by  the 
answer,  must 
pay  the  costs, 
though  he 
succeed  in 
the  suit. 


The  Plaintifis  had  gone  into  evidence  as  to  the  inter- 
ference of  Batkin  in  the  business,  and  Mr.  Wilbraham 
submitted,  that,  as  the  Plaintiffs*  evidence  did  not  carry 
the  case  further  than  the  admissions  contained  in  the 
answer,  the  Plaintiffs  were  not  justified  in  going  into 
evidence  to  prove  that  which  was  admitted;  and  that, 
therefore,  the  Defendant  ought  to  be  allowed  the  costs 
incurred  by  this  useless  evidence. 


The  Master  of  the  Rolls  thought  that  the  De- 
fendant would  be  entitled  to  these  costs  if  the  Plaintiff 
could  have  read,  firom  the  answer  of  the  Defendant,  a 

clear 
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dear  admission  of  the  same  facts^  which  the  witnesses 
proved. 


On  examining  the  pleadings,  however,  it  did  not  ap- 
pear that  the  answer  contained  such  clear  admissions ; 
and  no  special  order  was  made  as  to  these  costs. 


1858. 


DAVIS  V.  ELMES. 

^■^HIS  case  came  before  the  Court  upon  demurrer, 
and  by  the  statements  in  the  bill  it  appeared  that 
the  testator,  who  was  the  PlaintiflTs  father,  after  giving 
a  life  interest  in  his  property  to  his  widow,  gave  a  sum 
of  SOOL  to  Dennis  Davis  and  Charlotte  his  wife,  for 
their  own  use  and  benefit ;  and  he  gave  a  similar  sum 
to  James  Elmes  and  Mary  Ann  his  wife,  to  and  for  his 
and  their  use  and  benefit;  and  he  directed,  ^'in  case 
any  or  either  of  them  the  said  Henry  John  Elmes^  Den- 
nis Davis  and  James  Elmes  should  be  indebted  to  him 
at  the  time  of  his  decease,  such  sum  or  sums  of  money 
as  he  or  they  might  be  so  indebted  as  aforesaid  to  be 
deducted  and  retained  out  of  his  or  their  legacy,  so  far 
as  the  same  would  extend  and  be  sufficient  for  thit 
purpose/* 

The  testator  made  advances  to  Dennis  Davis, 

In  March  1838,  Dennis  Davis  died  indebted  to  the 
testator  in  the  sum  of  250/.,  which  still  remained  un- 
paid. 


1839. 
Feb.  18.    • 

A  testator  be- 
queathed to 
his  daughter 
and  her  hus- 
band 300/., 
and  directed, 
if  the  husband 
should  be  in- 
debted to  hioi 
at  the  time  of 
his  death,  the 
debt  should 
be  deducted 
out  of  his  le- 
gacy.   The 
husband  died 
in  the  lifetime 
of  the  testator, 
indebted  to 
him  in  250/., 
and  the  tes- 
tator after- 
wards died: 
Held,  that  the 
debt  was  not 
to  be  deducted 
from  the 
daughter's 
legacy. 


K2 
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The  testator  survived  Dennis  Davis^  and  died  in 
August  I8889  And  his  widow  died  in  1888.  The  ques- 
tion raised  by  the  demurrer  was,  whether  the  Plaintiff 
CharloUef  the  widow  of  Dennis  Davis^  was  entitled  to 
the  legacy  of  800/.  without  deducting  the  debt  due  from 
her  husband  to  the  testator. 


Mr.  KindersUy  and  Mr.  B*  Spencer  FoUett,  for  the 
demurrer.  The  husband's  debt  was  to  be  deducted  out 
of  a  particular  fund,  expressly  pointed  to  by  the  testator, 
namely,  the  legacy  of  800/.  previously  given;  the  death  of 
Dennis  Davis  cannot  affect  the  direction,  or  the  qualifica- 
tion to  which  the  legacy  was  subjected  by  the  testator's 
will.  The  intention  was  clear ;  the  testator  intended  an 
equality  between  the  families  of  his  three  daughters, 
and  made  this  provision  for  the  deduction  of  any  ad- 
vances made  by  him  in  his  lifetime;  he  intended  the 
deduction  to  be  made  out  of  the  interest  of  his.daughter, 
as  well  as  of  his  son-in-law. 

Mr.  Pembetion  and  Mr.  Chandlessy  in  support  of  the 
bill.  The  debt  was  to  be  deducted  out  of  his^  not  her^ 
legacy.  The  testator  never  could  have  intended  the 
husband's  debt  to  be  paid  out  of  his  widow's  legacy, 
the  effect  of  which  would  be,  to  give  the  benefit  of  the 
wife's  legacy  to  strangers  to  the  testator,  namely,  to  the 
husband's  legatees^  if  he  died  solvent;  and  to  his  cre- 
ditors, if  he  had  died  insolvent.  The  events  have  not 
happened  on  which  the  deduction  was  to  take  place ; 
Dennis  Davis  was  not  indebted  at  the  testator's  death, 
but  his  estate,  or  representatives  only  were  then  debtors 
to  the  testator ;  and  there  is  no  legacy  given  to  him  out 
of  which  the  debt  can  be  deducted. 

Mr.  Kindersley,  in  reply. 


Tike 
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The  Master  of  the  Rolls.  18S9. 

In  this  case,  the  testator  has  used  words  which  might 
have  had  a  legal  operadon  in  one  of  three  events  which 
might  have  happened;  first,  in  the  event  of  the  husband 
and  wife  surviving  him ;  secondly,  of  the  husband  alone 
surviving  him;  and  thirdly,  of  the  wife  alone  surviving. 
The  husband  was  the  debtor  of  the  testatoh  and  he  has 
directed,  that  if  the  husband,  &c.  —  [Reads  the  will.] 

If  the  husband  had  survived  his  wife  and  the  tes* 
tator,  the  legacy  would  have  become  his ;  if  both  sur- 
vived, there  would  have  been  a  distinct  interest  to  the 
husband,  at  least;  but  in  the  event  which  has  happened,' 
the  husband  never  had  any  interest  in  the  legacy.  The 
question  is,  if  the  testator  is  to  be  taken  to  have  in- 
tended, that  when  the  husband  had  no  interest,  his 
personal  debt  was  to  be  deducted  from  the  wife's  in- 
terest. I  cannot  say  that  such  was  his  intention,  or 
that,  in  the  events  which  have  happened,  the  legacy, 
which  vested  in  the  wife  alone,  b  to  be  applied  in  pay- 
ment of  the  husband's  personal  debt. 

I  cannot  dispose  of  this  case  without  expressing  my 
approbation  of  the  manner  in  which  the  question  has 
been  brought  before  the  Court.  The  record  has  been 
so  framed  as  to  bring  the  point  before  the  Court  at  the 
least  expense,  and  shews  a  proper  spirit  on  both  sides. 

Demurrer  over-ruled. 


KS 
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Nov,  7. 


M«ENNA  V.  EVERITT. 


C.  £.,  in  the  HPHIS  bill  was  filed  by  the  next  of  kin  of  Anthomf 

^hSZ^^coZ  ^'Dermott  against  TTumas  EveriU  and  CImrlatte 

tracteda  his  wife,  stating  in  substance,  that  Charlotte  Eoeritt^ 

riage  with  the  being  the  wife  of  the  Defendant  Eoerittj  and  fraudulently 

testator,  and  representing  herself  to  be  a  single  woman,  intermarried, 

with  J,  C.     '  in  the  year  1826,  with  the  testator  Anthony  M^Dermott. 

belfe^n^^C  !b  '^^^  Anthony  M^Dcrmott,  being  under  that  impression 

to  be  his  wife,  and  in  the  firm  belief  that  the  Defendant  Charlotte 

property,  and  and  personal  estate  "  to  his  dear  voife  Charlotte  M^Der* 
hfs'executiix;  ^ott^*  and  appointed  her  sole  executrix  of  his  will; 
she  proved  his  that  the  testator  died  in  September  1832,  and  Charlotte 
Artl-'"  Everitt,  by  the  name  of  Charlotte  WDermott.  and  as 
band,  pofih^  ^^  ^1^^  widow  and  executrix  of  Anthony  M^Dermoit^  proved 
the  estate  of  the  will.  The  Plaintiffi  by  their  bill  submitted,  that,  in 
then^^oT^n  consequence  of  the  fraud  the  bequests  in  the  will  were 
having  filed  a  void ;  it  stated  that  Charlotte  Everitt  had  possessed  all 
C.  £.  and  her  such  parts  of  the  testator's  estate  as  she  been  able  to  do ; 
real  husband,    that  she  now  passed  by  the  name  of  Charlotte  Calverley  ; 

impugning  the  %        %  i 

validity  of  the  and  it  prayed  a  declaration  that  the  personal  estate  of  the 
will,  and  se^-  testator,  under  the  circumstances,  belonired  to  his  next  of 

ing  an  account  '  »  o 

of  the  testa-  kin ;  and  that  an  account  might  be  taken  of  the  estate  and 
Held  that  the  ^flfects  of  the  testator,  which  had  been  possessed  by  and 
husband  of  had  come  to  the  hands  of  Charlotte  Everitt^  or  any 
he  hsui  not  in-  Other  person  or  persons  by  her  order  or  for  her  use ; 
terfered,  was    ^^^  that  the  usual  accounts  misht  be  taken,  and  the 

a  necessary  ^  ,.  . 

party,  but  that  residue  ascertained  and  divided  between  the  Plaintifis. 

J,  C,  her  sup- 
posed bus- 
bandy  was  not.      The  Defendant   Thomas  Everitt  put   in  a  plea  to 

this  bill,  stating,  in  effect,  that  from  February  1825  to 

the  time  of  filing  his  plea,  he  had  lived  separate  and 

apart 
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apart  from  his  wife  Charlotte  Everitt,  and  that  during 
snch  time  he  had  had  no  power  or  control  over  her ; 
that  the  appointment  of  her,  as  executrix,  was  made 
without  his  knowledge  or  privity,  and  that  the  proof 
of  the  will  was  made  without  his  knowledge,  privity, 
or  consent,  and  that  he  had  never  assented  to  her  act- 
ing as  executrix  thereof^  or  to  her  administering  the 
estate  of  the  testator,  and  that  he  had  not  received  any 
of  the  property  of  the  testator.  He  also  stated,  that  in 
February  1834,  Charlotte  Everitt  had  intermarried  with 
Joseph  Calverley^  and  that  Joseph  Calverley^  as  the  hus- 
band of  Charlotte  Everitt^  had  sold  out  116/.  long  an- 
nuities, which  formed  part  of  the  estate  of  the  testator. 
The  plea  then  continued  as  follows  :  —  "  That  the  said 
Joseph  Calverley  is  a  necessary  party  to  the  said  bill, 
and  ought  to  be,  but  is  not,  made  a  party  thereto ;  and, 
therefore,  this  Defendant  doth  plead  the  matters  afore- 
said to  the  said  bill,  and  hdmbly  insists  that  the  De- 
fendant ought  not  to  be  compelled  to  make  any  further 
or  other  answer  thereto." 


1838. 


M'KSNNA 

V, 
EVBEITT. 


Mr.  TVippj  in  support  of  the  plea. 

Everitt,  who  has  received  no  part  of  the  assets,  nor 
proved  the  will,  nor  assented  to  any  intermeddling  on 
the  part  of  his  wife,  is  not  a  necessary  party.  Calverley^ 
who  has  received  the  whole  assets,  has  become  an  exe^ 
cutor  de  son  tort^  and  in  that  character  is  a  necessary 
party;  in  order  that  he  may  account  for  his  receipts, 
for  which  he,  and  not  Everitt,  is  answerable.  In  the 
case  of  Glass  v.  Oxenhamija)  a  father  appointed  an 
executor  durante  minore  (Etate  of  his  daughter,  and  ap- 
pointed her  executrix  on  her  coming  of  age:  it  was 
*  held>  that  the  executor  who  bad  received  assets,  was  a 

necessary 

(a)  2AtkifUtl2\. 
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necessary  party  to  a  bill  for  an  account,  brought  after 
the  daughter  had  attained  twenty-one;  so  here  the 
executor  de  son  tart  is  a  necessary  party. 

Mr.  Pemberton  and  Mr.  Purvis^  corUrd^ 

It  is  impossible  to  sue  Mrs.  Everitt  without  bringing 
her  husband  before  the  Court  as  her  protector,  and  who 
TQBJ  be  answerable  for  her  defaults.  An  executor  de 
son  torty  who  is  a  mere  debtor  to  the  estate,  is  not  a 
necessary  party  to  a  bill  against  an  executrix,  for  an 
account  of  a  testator's  estate ;  and  an  executor  de  son 
tort  cannot  exist  where,  as  in  this  case,  there  is  a  regular 
executor  or  executrix. 

The  plea  is  wrong  in  form,  it  does  not  confine  itself 
to  the  necessary  averments,  but  it  answers  the  greater 
part  of  the  bill.  ^ 

The  Master  qftke  Rolls. 

It  appears  that  the  wife  of  Everitt^  pretending  to  be 
a  single  woman,  married  M^Dermott;  he,  supposing 
himself  to  be  her  husband,  made  his  will,  and  by  which 
he  gave  the  whole  of  his  property  to  **  his  dear  wife 
Charlotte  M^Dermatt^  and  he  made  her  his  executrix. 
She  possessed  the  property,  her  first  husband  being 
alive,  and  after  the  death  of  M^Detmott  she  married 
again  with  CalverUy.  The  wife  of  Everitt  having  pos- 
sessed the  property  of  M^Dermott  in  the  character  of 
his  executrix  allowed  part  of  it  to  be  transferred  to 
Calverley.  The  Plaintiffi  are  the  next  of  kin  otM^Der- 
motty  and  file  this  bUl  to  establish  a  fraud  as  against 
Mrs.  Everitt^  and  to  have  it  declared,  that  she  is  not 
entitled  to  the  benefit  of  the  will^  but  that  the  next  of 
kin  of  the  testator  are  entitled.  Mrs.  Everitt  is  a 
necessary  party ;  and  being  a  necessary  party,  it  is  of 

course 


Eferitt. 
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course  that  the  hosband  should  also  be  made  a  party.        1838. 
He  alleges,  however,  that  Calverley  is  a  necessary  party      mJk'^"^'^ 
to  the  suit,  because  he  haa  possessed  a  portion  of  the      _   v, 
estate;  this  argument,  if  followed  up,  would  make  it  re- 
quisite to  bring  before  the  Court  every  person  who  has 
possessed  any  part  of  the  testator's  estate.   If  the  Plain- 
tifis  thought  right,  they  might  follow  the  assets  into  the 
hands  of  Calverley;  that  is  not  now  the  question,  hvk 
it  is  this,  whether  Everitt  has  a  right  to  say,  that  the 
Plaintiffi  shall  follow  the  assets  into  the  hands  of  Cat- 
verley.    I  think  he  has  not,'  and,  therefore,  the  plea 
must  be  over-ruled. 

Plea  over^ruled. 


/    .'-^-AO^- 


GREENLAW  v.  KING.  Dee.  6, 7. 

nnHE  bill  in  this  case  stated  two  acts  of  parliament  of  The  privilege 
^    the  49  &  52  G.  3. ;  by  which,  for  the  purpose  of  \^  diJowy"* 

buildinff  a  new  rectory  house  at  SU  Mttry\  Woolwich^  "  "***  ?<>-   . , 

extensive  with 
the  rector,  with  the  consent  of  the  bishop  otBochesiery  that  of  his 

was  empowered  to  borrow  2000/.  by  way  of  annuities,  •jlicitor; 

^  .  .  there  are  cases 

upon  one  or  more  life  or  lives,  and  to  secure  that  sum  where  the 

upon  the  rents  and  profits  of  the  rectory.  ^^^^  ^ 

tected  from 
discoverv  but 

In  1813,  the  then  rector,  with  the  consent  of  the  then  the  client 

bishop  of  EochesteTf  in  consideration  of  2000/.  expressed  ^^^^  "®^ 

A  case  sub* 

to  be  paid  by  a  Mr.  VenaMeSf  granted  a  life  annuity  of  mitted  to 

nolio  V^nabUs.  --fiSf 

The   communi- 
cations had 
with  his  solicitor  by  a  deceased  owner  of  a  charge  on  a  livinff,  in  contemplation  of 
proceedings  being  taken  by  the  future  incumbent,  and  which  had  come  into  the  pos- 
session of  the  defendant,  who  was  the  assignee  of  the  charge :  Held,  not  privileged. 
Confidential  communications,  which  took  place  after  the  dispute  oad  arisen, 
between  a  defendant  and  a  solicitor,  who  actea  as  agent  and  adviser  only,  but  not 
w  solicitor :  Held,  not  privileged. 
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1 8S8.  The  SOOCtf.  was  the  money  of  the  bishopi  and  Venables^ 

who  was  a  mere  trustee,  had  executed  a  declaration  of 
trust  to  that  e&ct;  in  182S|  the  bishop,  for  natural 
love  and  affection,  assigned  the  annuity  to  his  son,  the 
Defendant  Mr.  JSngf. 

The  bishop  and  the  rector  both  died  in  1837;  and 
4he  Plaintifl^  the  present  rector,  filed  this  bill  to  set 
aside  the  annuity  as  invalid,  by  reason  of  the  trust 
reposed  in  the  bishop  by  the  act 

The  Defendant,  Mr.  Kir^^  by  his  answer,  made  the 
following  admission  as  to  his  possession  of  documents 
relating  to  the  niatters  in  question  in  the  cause. 

<^  And  this  Defendant  saith,  that  he  hath,  in  the 
schedules  to  this  his  answer  annexed,  marked  respect- 
ively with  the  figures  1  and  2,  set  forth  a  full  and  true 
list  and  schedule  of  all  the  deeds,  books  of  account, 
accounts,  letters^  copies  of  or  extracts  fix>m  letters, 
receipts,  documents,  papers  or  writings,  or  of  any  deed, 
book,  book  of  account,  letter,  copy  of  or  extract  from 
a  letter,  receipt,  document,  paper  or  writing  relating  to 
the  matters  in  the  bill  mentioned,  or  to  any  of  them ; 
and  from  which,  if  produced,  the  truth  of  the  several 
matters  in  the  said  bill  stated  and  charged  would  appear, 
which  Defendant  hath  now  or  ever  had  in  his  posses- 
sion, custody,  or  power ;  but  Defendant  saith,  that  the 
several  letters  and  copies  mentioned  and  referred  to  in 
the  second  schedule  to  his  answer  annexed,  and  to  which 
the  figures  from  1,  2,  3,  4,  5,  6,  7,  8,  are  set  opposite, 
are  confidential  communications  which  passed  between 
Defendant's  late  father  (the  bishop)  and  William  Leigh^ 
who  then  was  and  acted  as  his  solicitor  and  agent ;  and 
that  such  letters  were  written  confidentially  by  the  De- 
fendant's father,  as  client  to  the  said  William  Leigh^  and 

by 
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by  William  Leigh^  as  solicitor  to  the  Defendant's  father,  1838. 
in  reference  to  the  matters  in  litigation  in  the  present 
suit,  and  in  cdntemplation  of  such  proceedings  being 
taken  by  some  successor  of  the  then  incumbent  of  the  said 
rectory  of  Woolwich^  as  are  now  taken  by  the  Plaintiff 
in  thjs  suit ;  and  that  the  case  stated  for  the  opinion  of 
counsel  and  the  opinion  given  thereon,  to  which  the 
figure  26  is  set  opposite,  were  respectively  stated  and 
given,  in  reference  to  the  matters  in  litigation  in  the 
present  suit,  and  in  contemplation  of  such  proceedings 
being  taken  by  some  successor  of  the  then  incumbent 
of  the  rectory  of  Wodxxdchf  as  are  now  taken  by  the 
Plaintiff  in  this  suit. 

"  And  this  Defendant  saith,  that  the  several  other 
letters,  and  copies  of  letters,  mentioned  and  included  in 
the  second  schedule,  and  to  which  the  figures  firom  9 
to  24  inclusively,  and  from  26  to  46  inclusively,  are  set 
opposite,  are  and  passed  as  confidential  communications 
between  this  Defendant  and  WiUiam  Leigh^  who  con- 
tinued to  act  05  the  agent  and  adviser  of  this  D^mdant^ 
though  not  as  his  solicitor^  and  between  WiUiam  Leigh 
and  this  Defendant's  counsel  and  solicitors,  and  be- 
tween this  Defendant  and  his  counsel,  in  the  character 
of  client,  solicitor  and  counsel,  in  reference  to  the  matters 
in  litigation  in  this  suit,  and  in  contemplktion  of  this  sui^ 
and  after  dbpute  had  arisen  between  the  Plaintiff  and 
the  Defendant  with  reference  thereto." 

"  And  this  Defendant  submits  that  he  ought  not  to  be 
compelled  to  produce  the  said  several  letters  and  the 
said  case  and  opinion  mentioned  and  included  in  the 
second  schedule  to  this  his  answer  annexed,  or  either 
of  the  copies  of  the  said  case  and  opinion  respectively, 
or  any  or  either  bf  them." 

A  motion 
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1838.  A  motion  was  now  made,  on  behalf  of  the  Plaintiff, 

for  the  productioa  of  the  documents  mentioned  in  the 
schedule. 

Mr.  Pemberton^  Mr.  Kindersley  and  Mr.  jR.  W.  E. 
Torster^  in  support  of  the  motion,  cbntended,  that  the 
correspondence  which  had  taken  place  between  the 
bishop  and  his  solicitor,  prior  to  the  institution  of  this 
suit,  or  its  being  in  contemplation,  and  the  case  then 
submitted  to  counsel,  were  not  privileged ;  and  as  to 
the  communications  between  the  Defendant  and  William 
Leigh,  who  acted  as  the  Defendant's  friend,  and  not  as 
his  legal  adviser,  the  Defendant  was  bound  to  produce 
them ;  they  cited  Radcliffe  ▼.  Fursman.  (a) 

Mr.  Richards  and  Mr.  Heberden,  contra.  As  to  the 
correspondence  which  passed  confidentially  between  the 
late  bishop  and  Mr.  Leigh,  his  solicitor,  it  is  quite  clear 
that  if  this  motion  were  directed  against  Mr.  Leigh 
himself,  it  would  be  refused;  Wiighl  v.  Mayer {b), 
Greetumgh  v.  Gaskell  (c),  Choltnondeley  v.  Clinton,  (dy 
The  privilege  being  that  of  the  client,  and  not  of  the 
solicitor,  it  must  equally  exist,  where  the  solicitor  has 
parted  with  the  possession  of  his  client's  documents  and 
they  have  come  into  the  possession  of  another  person.  If 
Leigh  happened  to  be  a  Defendant  to  the  bill,  he  would 
not  be  ordered  to  produce  these  documents,  and,  there- 
fore the  present  Defendant,  who  represents  him,  is  equally 
privileged,  (e)  The  effect  of  their  being  produced  might 
be  to  render  the  estate  of  the  bishop  liable ;  and  surely, 
therefore,  the  Court  will  not,  in  a  suit  to  which  the 


's 


(fl)  zBro,  P.  C.538.  TonU.         id)  19  K«.268. 
ed.  (0  S^c  Parkhurit  v.  Lowten, 

(h)  6  Ves.  280.  1  Mer.  591. 

(c)  1  Mylne  ^  K.  98. 
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bishop's  representatives  are  not  parties^  order  their  pro-       I8S8. 
duction.  ^J^"^^*^*^ 

UAXBlfULW 

It  is  admitted  that  the  documents  are  in  the  Defend-        '^^^ 
ant's  power,  that  may  mean,  that  Mr.  Leigh  would 
deliver  them  oyer,  if  asked ;  but  will  the  Court  force 
the  Defendant  to  procure  them  from  the  solicitor  of 
another  party? 

It  is  said  that  the  communications  are  not  privileged, 
because  they  took  place  some  years  before  the  institution 
of  this  suit;  but  the  rule  is,  that  when  an  attack  is  con- 
templated, a  party  is  at  liberty  to  have  recourse  to  the 
advice  of  skilful  persons,  without  being  compelled  to 
make  a  discovery  of  such  confidential  communications. 
Walier  v.  Wildman  (a),  Hughes  v.  Biddulph  (6),  VerU  v. 
Pacey  (c),  BoUon  v.  The  Corporation  of  Liverpool  (d). 
Storey  v.  Ijord  George  Lennox  {e\  and  Nias  v.  The 
Northern  and  Eastern  Railway  Company,  {g)  In  the  last 
case,  a  case  for  the  opinion  of  counsel,  submitted  to 
counsel  after  the  dispute  in  the  cause  had  arisen,  and 
before  proceedings  had  been  commenced,  was  held  pri- 
vileged ;  and  the  Lord  Chancellor  there  observed  that, 
"  whether  a  bill  was  or  was  not  actually  filed  at  the  time 
was,  to  his  mind,  a  matter  of  perfect  indifierence." 

With  respect  to  the  correspondence  between  the 
Defendant  and  Mr.  Leigh,  they  contended,  they  were 
privileged  as  having  taken  place  between  the  Defendant 
apd  his  legal  adviser,  though  not  as  his  solicitor,  and 
that  it  might  probably  be  for  the  purpose  of  collecting 

*  evidence 

(a)  6  Mad.  47.  <tf)  1  Keen^  551.  S.  C.  1  Mylne 

{h)  4  RuMt.  191.  f  Cr.  BiS. 

(c)  4  Ruit.  193.  •  (g)  3  Keen^  76.     8  Mffliu  4* 

{d)  i  Mylne  ^  K.  88.  CV.  555. 
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1838.  evidence  which  ought  not  to  be  commnnicated  to  the 
opposite  party,  lest  the  witnesses  should  be  tampered 
with  and  the  evidence  known  before  publication,  which 
was  contrary  to  the  rules  of  the  Court ;  Curling  v.  Per^- 
ring  (a),  Preston  v.  Carr.  (b) 

Mr.  Pemberionf  in  reply. 

Tiif  Master  of  the  Rolls. 

This  is  a  bill,  filed  by  the  Plaintiff  agunst  the  De- 
fendant, to  have  it  declared,  that  a  security  is  void  or 
satisfied.  The  transaction  was  this :  —  For  the  purpose 
of  raising  money  for  improving  the  rectory  house  of  5/. 
Mart/Si  Woolwich^  an  annuity,  on  the  authority  of  an 
act  of  parliament,  was  to  be  granted  to  such  person  as 
would  advance  the  money  requisite  for  that  purpose; 
the  whole  transaction  was  to  be  conducted  with  the 
consent,  and  under  the  control,  of  the  bishc^  ofBoches* 
ter.  An  annuity  was  granted  to  a  nominee  of  the 
bishop,  who  advanced  the  money.  During  the  in-* 
cumbency  then  existing,  the  transaction  was  not  ques- 
tioned ;  but  on  a  new  incumbent  being  appointed,  this 
bill  was  filed  to  impeach  the  transaction.  A  motion  is 
now  made  for  the  production  of  certain  papers  which, 
by  the  answer,  are  admitted  to  be  in  the  possession  of 
the  Defendant 

As  to  some  of  the  papers  there  b  no  dispute,  viz.,  the 
documents  in  the  first  schedule,  which,  it  is  admitted, 
ought  to  be  produced;  and  there  is  no  doubt  that 
certain  documents  in  the  second  schedule,  viz.,  the  cor- 
respondence of  the  Defendant  and  his  agent  with  his 
counsel  or  solicitor  ought  to  be  protected:  the  dis- 
pute arises  on  other  papers.  The  bishop,  having  pro- 
cured 

(a)  S  Mylne  ^  K.  380.  (b)  1  Founge  ^  J.  1 75. 
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cured  an  annuity  to  be  granted  to  his   nominee,  in        1838. 
18S0   had  a  correspondence  with  his  solicitor,   with 
respect  to  the  validity  of  this  transaction,  and  a  case 
was  submitted  for  the  opinion  of  counsel ;   this  was 
a  considerable  time  before  the  Defendant  had  any  legal 
interest  in  the  subject  matter  of  the  suit,  and  no  dispute 
had  then  arisen,  nor  was  any  action  or  suit  then  in 
contemplation;  but  it  appears  that  the  bishop  appre^ 
hended  that  the  transaction  might  be  impeached^  and 
was  desirous,  for  his  own  ease  and  satisfaction,  of  knowing 
Jnow  far  it  was  void ;  he  thought  fit  to  communicate  with 
his  solicitor,  and  obtain  the  opinion  of  counsel  relative 
thereto.     In  1823  the  bishop  transferred  the  annuity  to 
the  Defendant,  who,  from  1 823,  was  the  owner  of  this 
annuity;   and  the  bishop  died  in   1837*      By  means 
which  are  not  explained,  this  correspondence  between 
the  bishop  and  his  solicitor,  and  the  case  which  was 
laid  before  counsel  have  come  into  the  possession  of  the 
|>resent  Defendant ;  and  it  is  in  respect  of  these  docu- 
ments that  one  part  of  the  question  arises.     I  have  no 
doubt  that  I  must  take  the  admission  in  the  answer  to 
amount  to  this,  that  he  has  them  in  his  sOwn  possession 
or  custody,  or  in  his  power  in  such  a  way,  that  he  can, 
by  his  own  will,  obtain  possession  of  and  produce  them. 
I  cannot  take  it  otherwise. 

The  production  is  resisted  on  the  ground  that  the 
communications  were  confidential  and  ought  to  be  pro- 
tected. I  am  surprised  at  the  extent  of  the  protection 
from  discovery  which  is  sometimes  claimed.  The  general 
rule  of  the  Court  is,  no  doubt,  that  what  the  Defendant 
knows  relating  to  the  matters  in  question,  the  Plaintiff 
has  a  right  to  know  also,  and  for  this  very  purpose,  to 
prevent  the  Defendant  from  suppressing  within  his  own 
breast  the  matters  material  to  the  determination  of  the 
question  between  the  parties.    A  Defendant  may  resist 

a  just 
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18S8.       a  jost  demandi  knowings  from  drcomstances  solely 
within  his  own  knowledgei  snch  resistance  on  his  part 
to  be  unjast;  this  would  be  a  firaudi  and  could  only 
be  prevented  by  a  discovery.    The  Defendant,  on  the 
other  handy  by  filing  a  cross  bill,  has  a  right  to  know 
all  that  the  Plaintiff  knows,  and  may  be  material  for 
his  defence;  this  is  one  of  the  great  distinctions  between 
courts  of  equity  and  the  other  courts  in  this  country : 
here  you  can  appeal  to  the  conscience  of  a  party,  and 
obtain  information ;  to  extend  the  protection  from  dis- 
covery, further  than  is  absolutely  necessary,  would  be  to 
cripple  the  jurisdiction  of  courts  of  equity  in  the  most 
important  particular.     But  there  are  exceptions  to  the 
general  rule,  and  one  is  where  knowledge  of  the  fieust  has 
been  communicated  between  the  party  and  his  solicitor; 
and  it  has  been  argued,  that  in  every  case  in  which 
a  solicitor  is  bound  to  conceal  his  knowledge,  the  client 
himself  ought  to  be  protected  from  making  such  dis- 
covery.   I  do  not  accede  to  that  proposition.   There  are 
many  cases  in  which  it  would  be  contrary  to  the  duty  of 
a  solicitor  to  disclose  facts,  of  which,  upon  a  bill  being 
filed  in  this  Court,  the  client  would  be  bound  to  make 
a  discovery:  this  shews  that  the  two  propositions  are 
not  co-extensive;  the  solicitor  may  not  be  bound,  or 
not  permitted,  to  disclose  matters  which  come  to  his 
knowledge  as  a  solicitor,  and  yet  the  client  may  be 
bound  to  disclose  them.  It  is  decided,  that  if  the  know- 
ledge of  the  client  be  obtained  through  his  solicitor, 
there  may  be  a  protection ;  but  in  this  case  it  is  apparent 
that  the  knowledge  of  the  Defendant  has  not  come  to 
him  through  his  solicitor.    The  argument  is  singular:  it 
is  said  the  information  required  to  be  disclosed  was  ob- 
tained from  the  late  bishop,  by  Ijeigh  in  his  character 
of  solicitor ;  and  that  it  was  therefore  his  duty  not  to 
communicate  it;  that  it  must  have  been  from  Leigh  that 
the  Defendant  acquired  the  information;  and  that  the 

Defendant 
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Defendant  was  entitled  to  the  same  privilege  as  Leigkf  18S8. 
and  was  not,  therefore,  bound  to  state  the  information, 
because  Leigh  would  not  have  been  at  liberty  to  disclose 
it  as  against  the  late  bishop.  It  is  very  difficult  to  follow 
this.  The  bishop's  executors,  it  is  true,  are  not  here;  but, 
for  any  thing  that  appears  to  the  contrary,  the  Defendant 
has  obtained  the  information  from  the  bishop  himself.  If 
Leigh  performed  his  duty,  which  I  must  assume  he  did, 
he  would  not  have  delivered  up  the  papers  without  the 
consent  of  the  bishop  or  his  executor;  and  as  these 
papers  do  not  appear  to  have  passed  between  the  De- 
fendant and  his  solicitor,  and  are,  therefore,  not  within 
the  exception,  they  must  be  produced. 

I  take  it  to  be  clear,  that  the  other  documents  which 
are  the  subject  of  discussion,  consisting  of  the  corres- 
pondence which  has  taken  place  since  the  dispute 
arose,  between  the  Defendant  and  the  solicitor  to  the 
late  bishop,  but  who  is  not  the  solicitor  to  the  De- 
fendant, being  merely  his  agent  and  confidential  friend, 
are  not  protected.  If  these  letters  had  been  written 
to  Leighy  for  the  purpose  of  being  communicated,  by 
that  channel,  to  counsel,  another  question  might  have 
arisen;  —  I  might  have  thought  it  subject  to  'a  dif- 
ferent rule ;  but  it  is  not  so ;  they  are  communications 
which  have  taken  place  between  the  Defendant  and 
Leighy  not  in  his  character  of  solicitor;  and  it  cannot 
be  said,  that  a  mere  friend  is  a  person  so  confidential 
that  a  communication  with  him  is  privileged :  the  cases 
of  privilege  are  confined  to  solicitors  and  their  clients ; 
and  stewards,  parents,  medical  attendants,  clergymen 
and  persons  in  the  most  closely  confidential  relation 
are  bound  to  disclose  communications  made  to  them. 
How  can  it  be  said  that  a  mere  friend  is  not  equally 
bound  ?  There  must  be  a  production  of  the  papers  and 
correspondence  which  passed  between  bishop  and  Leigh 

Vol.  L  L  in 
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18S8; 


in  the  lifetime  of  the  bishop ;  and  of  those  papers  be-> 
tween  the  Defendant  and  Leigh^  acting  as  his  agent|  and 
not  as  his  solicitor. 


The  production  of  the  opinion  of  counsel  was  not 
required,  and  all  the  other  papers,  except  the  corres- 
pondence between  the  Defendant  and  his  solicitor,  were 
ordered  to  be  produced. 


^ 


1839. 
Jan.  29. 


Lord  SELSEY  v.  Lord  LAKE. 


ha^hTT  "IVf  ^^'  ^^^^^*  being  seised  of  certain  freehold  and 

partial  interest  copyhold  estates,  subject  to  a  mortgage  for  9500/. 

bought'uV  nested  in  Sir  John  Mordaunt  and  W.  Hayton^  by  her 
charges  there-  will,  dated  in  1 794,  devised  them  to  Henrietta  Seare^ 
them  trans'      ^^^  ^^^e,  with  remainder  to  John  Peachey^  in  fee,  in  trust, 

ferred  to  tnis-  gg  to  one  moiety,  to  the  use  of  Anna  Maria  Barker^  for 

tees  for  him ;  .  . 

he  afterwards    life,  with  remainder  to  her  first  and  other  sons,  in  tail, 

became  abso-    ^j^j^  remainder  to  her  daughters,  with  remainder  to 

Caroline  Loclcman^  for  life,  with  remainder  to  her  first 


lutely  entitled 

to  the  estate : 

held,  under 

the  circum- 
stances, that 

the  charges 

had  merged  in  devised  the  other  moiety  in  a  similar  way,  the  limit- 
ations, however,  to  Catiline  LocJcman  and  her  children, 
preceding  those  to  Henrietta  Scare  and  her  children* 


and  other  sons,  in  tail,  with  remainder  to  her  daughters, 
with  an  ultimate  limitation  to  John  Gough^  in  fee*     She 


the  inherit- 
ance. 
#    A  testator 
gave  a  rent 
charge  to 
trustees. 


The 


during  the 

life  of  ^.  JB,  and  her  five  daughters,  in  trust,  to  pay  it  to  A,  B,  for  life,  and  after 
her  death,  upon  *'  trust  for  her  said  daughters,  and  the  survivors  and  survivor,  and 
while  more  than  one  should  be  living  to  be  divided  between  them  in  equal  shares.*' 
A,  B,  had  five  sons,  and  one  daughter  only :  Held,  that,  subject  to  the  life  interest 
of  A*  B,,  her  only  daughter  was  entitled  to  the  rent  charge  of  2uo/.  for  life. 


^/d^-JU^ 


yr  J^ 


/^^. 


CASES  IN  CFTANCERY.  U7 

The  testatrix  died  in  1798^  and,  in  1800,  under  the        18S9. 
authorities  in  an  encloiiure  act,  Henrietta  Seare  mort*    j/^^"*^ 
gaged  several  pieces  of  land,  allotted  to  her  in  respect  v. 

of  the  estate,  for  the  sum  of  1500/.,  which  was  secured  * 

by  a  demise  for  a  term  of  1000  years  to  Buntings  in 
trust  for  Edward  Barker. 


In  1802,  Edward  Barker^  the  testator  in  the  cause, 
purchased  the  reversion  in  fee  of  C.  «7.  Gougfij  expectant 
upon  the  determination  of  the  several  previous  estates 
limited  by  the  will  of  the  testatrix,  in  the  freehold  and 
copyhold  hereditaments,  and  which,  in  May  1802,  was 
duly  conveyed  to  him. 

In  June  1802,  the  mortgage  for  9500/.  was  trans- 
ferred by  Sir  J.  Mordaunt  and  fV.  Hayton  to  Maberley 
and  Davids  as  to  5500/.,  for  the  benefit  of  Maberley 
and  Davidj  and  as  to  th^  remaining  4000/.,  in  trust  for 
the  testator  Edward  Barker;  and,  in  the  same  month, 
the  mortgage  for  1500/.  was  transferred  to  Maberley 
and  David. 

In  November  1807,  the  estate  and  interest  of  Caroline 
Lockman  was  purchased  by  Edward  Barker^  and  by 
conveyances  of  that  date,  the  whole  estate  was  conveyed 
by  Caroline  Lockman  and  Edward  Barker  and  Anna 
Maria  his  wife,  to  John  Peachey^  in  fee,  in  trust  to 
secure  an  annuity  to  Caroline  Lockman^  and  subject 
thereto,  as  to  one  moiety,  to  Anna  Maria  Barker^  for 
life,  with  remainder  to  Edward  Barker^  in  fee,  *'  subject 
to  the  said  mortgage  of  5500/.  and  the  interest  thereof, 
and  all  other  incumbrances  charged,  due  or  owing 
thereon ; "  and  as  to  the  other  moiety,  to  the  use  of 
Edward  Barker^  in  fee,  to  uses  to  bar  dower,  "  but 
subject  to  the  said  mortgage  of  5500/,  and  the  interest 

L  2  thereof. 
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18S9.    ..  thereof,  and  all  other  incumbrances  charged,  due  and 
w^'^Y^^    owing  thereon.** 

Lord  Seubt  ^ 

V. 

LoTdhAtu  By  ^  indenture,  dated  the  26th  of  JfarcA  18 IS, 
after  reciting  that  Edward  Barker  had,  previously  to 
the  execution  thereof,  paid  to  Maberley  and  David  the 
said  sum  of  5500/.9  and  that  the  said  Edward  Barker 
had  required  them  to  assign  the  aforesaid  manor,  &c., 
comprised  in  the  said  term  of  2000  years,  unto  Bobert 
Langfordy  in  manner  thereinafter  mentioned,  it  was 
witnessed  that,  in  consideration  of  5500/.  so  paid  by 
the  said  Edward  Barker  to  Maberley  and  David,  they 
assigned  the  property,  with  the  appurtenances,  and  the 
term  of  2000  years,  to  Bobert  Langford^  to  hold  the 
same  for  the  remainder  of  the  said  term  of  2000  years, 
in  trust,  as  Edward  Barker^  his  heirs  and  assigns  should 
from  time  to  time  direct  or  appoint,  and  in  default 
thereof,  in  trust,  to  attend  the  inheritance :  ^*  and  sub- 
ject and  without  prejudice  to  the  contingent  rights  and 
interests  of  the  issue  (if  any)  of  the  said  Caroline  hock' 
man  and  Anna  Maria  Barker  respectively,  who  should 
or  might  become  entitled,  under  or  by  virtue  of  the 
said  recited  will  of  the  said  Mary  Seare^  but  so  that, 
as  against  such  issue,  the  said  Edward  Barker^  his 
executors,  administrators  and  assigns,  should  or  might, 
in  that  case,  have  and  be  entitled  to  a  charge  or  lien  in 
respect  of  the  said  sums  of  5500/.  and  4000/.  respect- 
ively, so  paid  by  him  as  thereinbefore  mentioned ;  and 
also  subject  and  without  prejudice,  as  to  one  moiety 
of  the  said  manor  and  other  hereditaments,  to  the  life- 
interest  of  the  said  Anna  Maria  Barker  therein ;  and 
Maberley  and  David  covenanted  to  surrender  part  of 
the  property  (being  copyhold),  subject  to  the  con- 
tingent rights  of  the  issue  (if  any)  of  Caroline  Lockman, 
and  Anna  Maria  Barker^  **  but  so  that,  as  against  such 

issue. 
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LordSsLSBT 


issue^  the  said  EdTXfard  Barker  should  have  or  be  en-        1889. 

titled  to  a  charge  or  lien  in  respect  of  the  said  sums  of 

5500L  and  4000/.'*  so  paid  by  him.  *^*"  IT 

Lord  Lake. 

On  the  26th  o(  March  181S,  the  term  of  1000  years 
created  to  secure  the  1500/.  was,  in  consideration  of 
]500/.  to  Maberky  and  David  paid  by  Edward  Barker^ 
assigned  to  a  trustee,  in  trust,  as  Edward  Barker  should 
appoint,  and  in  default,  to  attend  the  inheritance,  subject  . 
to  the  contingent  rights  and  interests  of  the  issue  (if 
any)  of  the  said  Caroline  Lockman,  and  Anna  Maria 
Barker  respectively,  who  should  or  might  become  en- 
titled, under  the  will  of  the  said  Maty  Searey  so  that, 
as  against  such  issue,  the  said  Edward  Barker ^  his 
executors,  administrators  and  assigns  might  be  entitled 
to  a  lien  in  respect  of  the  said  sum  of  1500/.;  also 
subject,  as  to  one  moiety  of  the  said  hereditaments, 
to  the  life-interests  of  the  said  Anna  Maria  Barker 
therein. 

Henrietta  Seare  died  in  1807»  and  Caroline  Lockman 
died  in  June  1820,  without  having  had  any  issue ;  and 
in  October  1825,  Anna  Maria  Barker  also  died,  without 
having  had  any  issue* 

In  May  1826,  Edward  Barker  made  his  will,  and  he 
thereby  devised  his  estates  to  trustees,  in  trust  to  settle 
the  same  (subject  to  certain  annuities),  so  as  to  be  at- 
tached to  the  dignity  of  Viscount  Lake^  to  the  intent  that, 
so  far  as  the  rules  of  law  and  equity  would  admit,  the 
person  for  the  time  being  entitled  to  the  dignity,  might 
be  entitled  to  the  estates.  Ko  mention  was  made  in  the 
testator's  will  of  the  charges  he  had  paid  off. 

The  testator  died  in  18S5. 

L  3  The 
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1839*  Tb^  question  was,  whether  the  two  charges  of  9500/. 

T^^Tj^^'^     rod  1500/.  had  merged  in  the  testator's  real  estate,  or 
V.  subsisted  as  part  of  his  personal  estate. 

Mr.  James  BusseU,  for  the  Plaintiff,  the  surviving 
trustee. 

Mr.  Kindersley  and  Mr.  NecUCf  for  the  devisees  of 
the  real  estate,  contended  that  thb  charges  were  merged, 
and  relied  on  AstUy  v.  Milles  (a),  Tyler  v.  Late,  {b) 

Mr.  Blenvian  (in  the  absence  of  Mr.  Pemberton)^ 
contra,  for  the  Defendants  Cartwright  and  Wright,  who 
represented  the  personal  estate  of  the  testator. 

Mr.  Maclean^  for  other  parties. 

TAe  Master  of  the  Holls. 

The  question  is,  whether  it  is  to  be  collected  from 
the  circumstances  of  these  transactions,  that  Mr.  Barker 
intended  that  these  charges  should  continue  to  be  sub- 
sisting charges  against  his  heir  and  devisees,  in  favour 
of  his  legal  personal  representatives. 

[His  Lordship  fully  stated  the  circumstances  of  the 
case,  and  the  several  deeds,  and  proceeded.] 

Having  executed  the  deed  of  1813,  the  testator  would 
have  been  very  nmch  surprised,  if  he  had  been  told  that 
the  charges  were  to  be  subsisting  as  against  his  heir : 
by  his  will  he  annexed  the  estate  to  the  title  of  honor, 
without  any  intimation  of  intention  to  merge  the  charges ; 
but  I  am  of  opinion,  that  under  these  circumstances,  the 
charges  are  to  be  considered  as  not  existing. 


Another 

(a)  1  SimottSo  S98.  {6)  4  Sim.  S$9. 


CASES  IN  CHANCERY.  151 

Another  qoestlon  arose  in  this  case  on  the  will  of  the        18S9* 

testator;  the  first  ti'usts  on  which  he  devised  his  estates    .^"X"^ 

Lord  Selsey 
were,  during  the  life  of  his  niece,  Lady  Borough^  to  v. 

pay  her  an  annuity  of  200/.  a  year,  for  her  separate    I-ordLAKs. 

use^  without  power  of  anticipation,  and  a  like  annuity 

to  Mrs.  Brooks;  and  he  proceeded  in   the  following 

terms :  ^^  and  to  the  intent,  Uiat  the  same  trustees,  their 

executors,  administrators  and  assigns  shall,  during  the 

life  of  my  niece  Elizabeth^  wife  of  Colonel  Sir  JoJin 

Harvey  t  and  the  lives  and  life  qf  herjtve  daughters^  and 

the  survivors  and  survivor  of  them,  receive  out  of  the 

rents  and  profits  of  the  same  estates,  a  like  annuity  of 

200/.^  and  stand  possessed  of  the  same,  upon  the  like 

trusts,  for  my  said  niece  Elizabeth  Harvey^  during  her 

lifey  as  are  herein-before  mentioned  respecting  the  an-* 

quities  raisable  for  my  said  nieces,  Anna  Maria  Borough 

and  AnnabeUa  Brooks;  and  after  her  death,  upon  the 

like  trusts,  for  her  said  daughters  and  the  survivors  and 

survivor,  and,  while  more  t^ian  one  shall  be  living,  to 

be  divided  between  them  in  equal  shares*" 

It  appeared,  upon  enquiry  before  the  M^ter,  that,  at 
the  date  of  the  will,  and  at  the  death  of  the  testator. 
Lady  Harvey  had  Jive  sons  and  onhf  one  daughter. 

On  this  point  Harrison  v.  Harrison  (a),  Gatvey.  v. 
Hibbert  (6),  Tomkins  y*  Tomkins  (c)  were  cited. 

The  Master  of  the  Rolls  held  that  the  daughter  of 
Lady  Harvey  alone  would  be  entitled  to  the  annuity  for 
life,  on  the  death  of  her  mother. 

{a)  1  Ruts,  ^  M.  78.  W  1^  y^*^  185. 

(c)  19  r«.  126. 


Z/4 
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18S8. 


Nov.  9, 8.  PYKE  V.  NORTHWOOD. 

A  yearly  te-     fTIHE  Defendant  in  this  case  entered  into  an  agree- 
the  option°or  ment  with  the  Plaintiff  for  letting  to  him  a  house 

purchasing  the  and  premises  for  two  years,  with  an  option  of  pur- 

Eroperty,  filed  .        _- 

is  bill  against  chasing  it  within  that  period.     The  Plaintiff  entered 

the  landlord,  j^^^  possession,  and  some  time  after  the  two  years  had 

performance  expired,  he  filed  a  bill  for  a  specific  performance  of 

for  salc^^Sc^  ^®  agreement  for  purchasing.    The  Defendant  insisted, 

landlord  that  the  Plaintiff  had  not  availed  himself  of  the  option 

ceeded  to  within  the  time  limited,  and  that  the  contract  had  been 

eject  the  abandoned,  and  he  gave  the  Plaintiff  notice  to  quit,  and 

latter  applied  commenced  an  action  of  ejectment  against  him  to  recover 

tion'TorKa  Possession  of  the  prembes. 
him ;  but  the 

cUned  gmnt-         ^''  Pemberton  and  Mr.  BiUon  now  moved  for  an 

ing  it,  except    injunction  to  restrain  the  Defendant  firom  proceeding  in 
on  the  terms      ,  .        i.   .  ,  -  .  % 

of  the  Plaintiff  ^he  action  of  ejectment,  and  from  commencmg  any  other 
undcrtjddng     action  at  law. 

to  continue  to 
pay  the  rent, 

jiS!*  ^^        Mr.  Chandkss,  canird. 

The  Master  of  the  Roixs  considered,  from  the  sub- 
sequent conduct  of  the  parties,  that  a  contract  for  pur- 
chase still  existed ;  but  he  said,  that  he  would  not  grant 
the  injunction,  except  on  the  terms  of  the  Plaintiff 
undertaking  to  continue  to  pay  the  rent  without  preju- 
dice to  any  question  in  the  cause* 


It  was  subsequently  agreed  that,  in  lieu  of  the  under- 
taking, the  Plaintiff  should  pay  the  purchase-money  into 
court 


V 
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1888. 


RICHARDSON  t;.  The  Bank  of  ENGLAND.  jvw.  2. 

TN  this  case»  upon  the  motion  of  the  Plaintifi^^  an  Onanipplica- 
-*•  order  was  made,  at  the  Rolls,  that  the  Defendant,  ^^^"fbe 
Mr.  Thmasy  should  pay  into  court  the  sum  of  21,591/. ;  Court  below 
the  Defendant  appealed  from  the  order,  and  gave  no-  ex^ution^of 
tice  of  motion  of  an  application  to  this  Court,  to  suspend  ^"  ^J!^^ 
the  order  for  payment  until  the  appeal  had  been  decided :  appeal,  the 
the  motion  stood  over,  and  came  on  after  the  Lord  pa^y  applying 
Chancellor  had  reversed  the  order  for  payment,  and  the  but  where,  b^ 
question  now  raised  was,  who  should  pay  the  costs  of  [?'^®  f^®  "^ 

the  motion.  proceedineft 

nas  been  de» 
cidedy  the 

It  was  said,  that  where  a  party  applied,  out  of  the  Court  above 

^  reversed  the 

common  course,  for  an  indulgence,  it  was  only  granted  order  below : 

him  on  payment  of  the  costs.  ^®^^»  V***u  ^® 

'^  ^  costs  of  the 

motion  ought 

Mr.  Tinruy,  for  the  Plabtiflfe,  Mr.  Pemberton,  contrd.  \l^  «**^ '" 


cause. 


The  Master  of  the  Rolls. 

In  ordinary  cases,  the  party  applying  to  stay  the  exe* 
cution  of  an  order  pays  the  costs  of  the  application,  on 
the  assumption  of  the  correctness  of  the  order  appealed 
from ;  but  here,  the  order  having  been  reversed  before 
the  motion  was  heard,  no  such  presumption  exists,  and 
the  costs  ought,  therefore,  to  be  costs  in  the  cause. 


a.^ 


/-    /^^^^       /^   Ju^.      ^^. 
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18S8« 


Ni^  12, 13.  SCOTT  ».  Tlie  Earl  of  SCARBOROUGH. 

Dec.  20. 

A  testator  iTnHE  question  in  this  cause  arose  upon  the  construe- 
gave  real  and       I       •         ^    i        m     <•  oi*    ^  >«*     » 

personal  eiute  tion  of  the  Will  of  Sir  George  Chad* 

to  trusts,  to^  jjg  ^3g  entitled  to  certain  estates  called  the  Thursford 
accumulate  •^ 

the  reou,  ftc  and  Pinckney  estates,  which  were  limited  to  the  use  of 

veanTaftiw  himself,  for  life,  with  remainder  to  the  use  of  his  eldest 

decease;  and,  son,  for  life,  with  remainder  to  the  use  of  the  issue  male 

payments,  to  ^^  ^^^  eldest  son,  with  other  remainders  over,  the  ulti- 

stand  pos-        mate  limitation  beinir  to  his  own  right  heirs.     The 

sessedoftbe      ^.     ,  *=*, ,  ° 

accumulated     PtncJcney  estate  was  subject  to  a  term  of  600  years,  for 

fund,  in  trust  gecuring  a  sum  of  15,645/.,  charged  thereOn  for  the 
every  the  benefit  of  the  testator  himself;  and^was  also  subject  to 
children  of  his  ^°'"®  limitations,  preceding  the  last,  to  which  the  Thitrs^ 

children  i<.,     ford  estate  was  not  subject 

B.  and  C. 

*'  now  bom 

or  who  shall         The  testator  was  also  entitled  to  certain  real  estates^ 

b^^dmiM     ^^^^^  ^^  Thursford  and  elsewhere,  which  w^re  not 

the  lifetime  of  settled. 

their  respec-  fp, 

tive  parento,*'  *"® 

as  should 

attain  twenty-one  or  marry  with  consent,  and  whether  bom  or  unbom  when  any 

other  of  them  attain  the  ^ge  or  time  aforesaid,  and  their  respective  executors, 

adminiEtrators  and  assigns." 

At  the  expiration  of  the  twenty  years  there  were  several  children  of  i?.  who  had 
attained  twenty-one ;  but  A,  and  B*  were  still  living :  Held,  that  the-  grandchildren 
had  vested  interests  in  the  fund,  subject  to  be  divested  or  diminished  in  the  event 
of  there  being  other  children  of  A,  or  B,  who  should  attain  twentv»one  or  marry. 

Held  also,  that,  in  the  meantime,  the  grandchildren  who  had  attained  vested 
interests  were  entitled  to  the  income  of  the  accumulated  fund. 

A  testator  being  entitled  to  a  sum  of  15,000/.  raisable  out  of  an  estate,  be- 
queathed the  same  to  trustees,  on  trust,  during  twenty  years,  to  invest  the  interest 
and  accumulate  the  same  by  way  of  compound  interest ;  and,  subject  to  certain 
payments,  he  gave  *'  the  15,000/.  and  the  interest  and  accumulations  of  the  same," 
for  the  benefit  of  the  children  of  A.  B„  and,  after  the  end  of  twenty  years,  he  di- 
rected "  the  principal  of  the  said  sum  of  1 5,000/."  to  merge  in  the  estate.  In  other 
parts  of  the  will  the  testator  had  referred  to  the  fund  given  to  the  children  of  A.  B.^ 
as  *^  the  interest  of  the  said  sum  of  1.5,000^,  and  as  ^*  the  sum  of  15,000/."  :  Held, 
that  the  children  of  A.  B.  were  entitled  to  the  accumulated  interest  only,  and  not 
to  the  capital  sum  of  15,000/. 
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The  testator  at  the  date  of  hb  will  and  at  the  time  of       1898. 

his  death  had  four  children — the  Defendants  Sir  Charles    ^^T^^^^*^ 

Scott 

Chad,  George  William  Chad  and  Mrs.  JTiomlituon^  and  9. 

Cecilia  Bachel  Chad  (now  deceased).  J^  ^^^  ^^ 

Sir  Charles  Chad  was  married  and  had  one  child  onlyi 
the  Defendant,  Edward  Menry  Chad* 

Mrs.  Thomlinson  (who  had  married  in  the  year  1803) 
had  seven  children,  all  of  them  daughters. 

'  The  testator,  by  his  will,  made  provision  for  his 
grandchildren  (the  younger  children  of  his  children) 
bom  and  to  be  bom,  by  means  of  the  rents  of  a  portion 
of  his  unsettled  estates  and  the  charge  of  15,645/.  on 
the  Pinckney  estate,  in  a  way  which  occasioned  the  ques- 
tions arising  in  this  cause. 

The  will  was  dated  the  5th  day  of  June  1814,  and 
thereby,  ader  reciting  the  limitations  of  the  settled 
estates  and  the  charge  on  the  PincJcney  estate,  part 
thereof  of  the  sum  of  15,645/.,  and  after  disposing  of 
the  ultimate  remainder  of  the  settled  estates,  which  was 
vested  in  his  own  right  heirs,  he  devised  certain  parts  of 
his  unsettled  estates  to  his  trustees  and  their  heirs,  to 
the  use  of  them,  their  executors,  administrators  and 
assigns,  for  the  term  of  SOO  years,  on  trust  that  the 
trastees  should,  by  sale  or  mortgage  of  the  estates  or 
any  part  thereof,  or  by  with  and  out  of  the  yearly  rents 
and  profits  of  the  same  in  the  meantime,  levy  such  sums 
as  his  personal  estate,  not  specifically  disposed  o^  should 
be  insufficient  to  pay  <^  his  funeral  expenses,  debts  and 
legacies,  and  should  apply  the  money  so  to  be  levied  in 
the  discharge  of  the  said  funeral  expenses,  debts  and 
legacies;  and,  subject  thereto,  should  receive  all  the  rents, 
issues  and  profits  which,  during  the  term  of  twenty 

years 


^ 
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1838.       years  next  after  his  death,  should  become  dae,  afid  in- 
^^^^"^    vest  the  same  in  their  names  in  the  public  funds,  or  on 
V,  real  securities ;  and  invest  the  same  in  such  manner  that 

ScABBoiiouoR.  *^'  ^^®  rents,  funds  and  securities,  and  the  resulting  in- 
come thereof  might,  during  the  whole  term  of  twenty 
years,  accumulate  in  the  nature  of  compound  interest : 
and  should  stand  possessed  of  such  rents,  funds  and 
securities,  on  trust,  in  the  first  place,  to  discharge  the 
monies  which,  under  the  trusts  aforesaid,  should  have 
been  raised  for  payment  of  his  funeral  expenses,  debts 
and  legacies,  to  the  intent  that  the  estates  might  be 
wholly  exonerated  therefrom.  And,  in  the  next  place, 
on  trust,  that  the  trustees  should,  out  of  the  said  rents, 
funds,  securities  and  accumulations,  levy  6000i!i,  and  in- 
vest the  same  in  the  public  funds  or  real  securities,  and 
stand  possessed  thereof,  in  trust  for  all  the  children  of 
Charles  Chad  who  should  be  bom  in  his  lifetime  or  in  due 
time  after  his  decease,  who,  being  sons,  (but  not  an  eldest 
or  only  son  for  the  time  being)  should  attain  the  age  of 
twenty-one  years,  or,  being  daughters,  should  attain  that 
age  or  marry,  in  equal  shares.  But  if  there  should  be 
no  such  child,  the  trustees  were,  out  of  the  accumulated 
fund,  to  raise  and  cause  to  be  paid  to  Charles  Chad  the 
sum  of  20002.  for  his  own  use  and  benefit.  And,  after 
raising  the  sum  of  60002.  or  2000/.,  as  the  event  might 
be,  the  trustees  were  to  stand  possessed  of  so  much  of 
the  accumidated  fund  as  should  remain,  *^  in  trust  for 
all  and  every  the  children  and  child  of  the  said  George 
William  Chadj  Frances  Mary  Thomlinson  and  Cecilia 
Bachel  Chad^  nam  bom^  or  "who  shall  hereafter  be  bom 
during  the  lifetime  of  their  respective  parents^  or  as  to 
the  said  George  William  Chad,  in  due  time  after  his 
decease,  and  who,  being  a  son  or  sons,  but  not  being  an 
eldest  or  only  son  for  the  time  being,  of  either  of  my 
said  sons,  or  of  the  said  Frances  Mary  Jhomlitisonj 
shall  attain  the  age  of  twenty-one  years,  or  who,  being 

a  daughter 
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a  daughter  or  daughters,  shall  attain  the  age  of  twenty*        18S8. 
one  years,  or  marry  with  consent;  and  whether  bom  or        g^^^^ 
unborn  when  any  other  of  them  attain  the  age  or  time  v. 

qforesaidj  and  their  respective  executors,  administrators  Scabbobouor  • 
or  assigns,  to  be  divided  between  or  among  *'  the  said 
children,  if  more  than  one,  in  equal  shares,  by  the 
head  and  not  by  the  stock ;  and  if  there  shall  be  but 
one  such  child,  the  whole  to  be  in  trust  for  that  one, 
his  or  her  executors,  administrators  and  assigns." 
And  if  there  should  be  no  such  child,  he  directed  the 
trustees  to  convert  the  accumulated  fund  into  money, 
and  invest  the  money  to  arise  from  it,  in  the  purchase 
of  real  estates,  to  be  conveyed  to  the  same  uses  and 
upon  the  same  trusts  as  his  settled  Thursjbrd  estates 
were  subject.  And  his  will  was,  that,  notwithstanding 
the  protraction  of  the  accumulation  before  directed  to  be 
made,  the  share  or  respective  shares  of  each  of  his  said 
grandsons  who  should  attain  the  age  of  twenty-one  years, 
and  the  share  or  respective  shares  of  each  of  his  grand- 
daughters  who  should  attain  that  age,  or  marry  with 
consent,  of  or  in  the  said  ultimate  surplus  or  residue, 
and  who  would  then  have  been  entitled  to  the  same,  if 
the  said  period  of  twenty  years  had  expired  by  effluxion 
of  time,  should  be  an  interest  vested,  or  interests  vested 
in  them  respectively,  and  be  paid,  transferred  and  as- 
signed to  them  and  to  their  respective  executors  and 
administrators  accordingly. 

And  there  was  a  proviso,  that  the  term  of  SOO  years 
should  cease  when  the  trusts  thereof  were  performed  ; 
and  after  the  determination  of  the  term,  the  estates 
therein  comprised  were  devised  to  the  same  uses  as'  the 
Tkursford  estate. 

And  then,  after  devising  certain  advowsons,  and 
giving  the  manor  of  Bt^horpe  and  other  estates  to  his 

son 


>N 
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16S8*        son  Creorge  fFittiai%  with  remaind^  to  his  issnei  and 

ScoTT^      various  remainders  over,  and  giving  power  of  selling, 

V.  leasing  and  exchanging  his  devised   estates,   making 

ScAABOBouoiii  provision  for  his  daughter  Cecilia  Rachd  and  giving 

several  legacies,  he  bequeathed  to  his  trustees  the  sum 
of  ]5|6452i,  secured  to  him  on  the  Pincknejf  estate 
under  the  trusts  of  the  term  of  600  years,  upon  trust  to 
apply  the  same,  or  a  competent  part  thereof,  on  or 
towards  the  making  good  the  deficiency  (if  any)  of  his 
personal  estate,  in  the  discharge  of  his  funeral  ex* 
penses,  debts  and  legacies ;  and  subject  thereto,  upon 
trust,  that  tlie  trustees  should,  during  the  term  of  twenty 
years  next  after  his  death,  receive  the  interest  and 
annual  produce  of  the  said  sum  of  1 5,645/.,  and  invest 
such  interest  and  annual  produce  in  the  public  funds,  or 
on  real  securities,  and  repeat  such  receipts  and  invest- 
ments, so  that  the  said  residue  and  the  interest  thereof 
and  the  resulting  income  and  produce  of  the  same 
might,  during  the  said  term  of  twenty  years,  accumulate 
in  the  nature  of  compound  interest. 

And  at  the  end  of  the  said  period  of  twenty  years,  he 
directed,  that  the  trustees  should  stand  possessed  and 
interested  in  the  itUeresi  of  the  said  sum  of  15,645/.|  or 
so  much  thereof  as  should  remain  after  answering  such 
trusts  and  purposes  aforesaid,  and  the  stocks  and  accu- 
mulations  of  the  same,  on  trust  to  pay  and  make  good 
to  his  son,  Charles  Chad^  the  sum  of  6000/.,  or  2000/., 
which,  as  the  event  might  be,  might  be  raisable  from 
the  accumulations  before  directed  to  be  made  under  the 
trusts  of  the  term  of  SOO  years.  And  he  directed  that 
the  trusts  declared  of  the  term  of  300  years,  and  the 
accumulations  to  be  made  under  the  same,  and  the 
trusts  declared  of  the  sum  of  1  B^S^SLj  and  the  interest 
and  accumulations  to  be  made  of  the  same,  should 
constitute  one  aggregate  fund,  for  the  payment  of  the 

aforesaid 
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aforesaid  sums  of  money^  and  be  resorted  to  co-ordi-       1888. 
nately,  and  without  any  priority  or  posteriority  between     ^T'^^'^ 
theni»  for  the  answering  the  purposes  aforesaid;  and  «. 

that,  subject  thereto^  the  said  15,645/.  and  the  interest  gcAaioaoocH. 
tharqf  and  the  accumulations  of  the  same^  or  so  much  - 
thereof  as  should  remain  after  answering  the  trusts  and 
purposes  aforesaid,  should  be  in  trust  for  all  and  every 
the  children  and  cSiild  of  his  son  George  William  Chad 
and  his  daughters  Frances  Mary  Thomlinson  and  Cecilia 
Rachel  Chadf  now  born  or  who  should  thereafter  be 
born  in  the  lifetime  of  their  respective  parents,  and  who^ 
being  a  son  or  sons,  but  not  being  an  eldest  or  only  son 
for  the  time  being,  of  either  of  his  said  sons,  or  of  the  said 
Frances  Mary  Thondinson^  should  attain  the  age  of  twenty- 
one  years,  or  who,  being  a  daughter  or  daughters,  should 
attain  that  age  or  marry  with  such  consent  as  aforesaid, 
and  whether  born  or  unborn  when  any  other  of  them 
attained  the  age  or  time  aforesaid,  and  their  respective 
executors,  administrators  and  assigns,  to  be  divided 
between  or  among  such  daughters  (if  more  than  one)  in 
equal  shares,  by  the  head,  and  not  by  the  stock  :  and  if 
there  shall  be  but  one  such  child,  the  whole  of  the 
same  to  be  in  trust  for  that  one  child,  his  or  her  exe« 
cutors,  administrators  or  assigns.  And  then  he  pro- 
ceeded, and  if  there  should  be  no  such  child,  in  trust 
for  the  person  or  persons  who,  at  the  end  of  the  period 
of  twenty  years,  would,  if  he  had  died  intestate,  have 
been  his  next  of  kin  under  the  Statute  of  Distribution. 

And  his  will  was,  that,  notwithstanding  the  protraction 
thereinbefore  directed  to  be  made,  the  share  or  respec- 
tive shares  in  such  interest  and  accumulations  of  each 
of  his  grandsons  who  should  attain  the  age  of  twenty*one 
years,  and  the  shares  or  respective  shares  in  such  in- 
terest and  accumulations  of  each  of  his  grandaughters 
who  should  attain  that  age,  or  marry  with  consent,  and 

who 
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1838.       who  would  then  have  been  entitled  to  the  same,  if  the 

Scott       ^^  period  of  twenty  years  had  expired  by  effluxion  of 

V.  time,  should  be  an  interest  vested,  or  interests  vested  in 

ScAEBOBouQH.  ^^^^  respectively,  and  be  transmissible  to  tbeir  respective 

personal  representatives. 

And  he  proceeded,  ^'  my  will  further  is,  that,  at  the 
end  of  the  said  period  of  twenty  years,  the  principal  of 
the  said  sum  of  15,645/»,  or  so  much  of  the  same  as  shall 
then  be  a  subsisting  charge  on  the  said  estates  comprised 
in  the  said  term  of  600  years,  shall  sink  into  and  be  con- 
solidated with  the  freehold  and  inheritance  of  the  said 
estates,  and  the  then  residue  of  the  said  term  of  600 
years  shall  be  so  assigned  and  disposed  of^  as  to  merge 
in  the  inheritance  of  the  same." 

It  should  be  observed  that,  in  the  former  part  of  the 
will,  the  testator,  in  disposing  of  his  settled  estates,  sub- 
ject to  the  uses  before  the  limitation  to  his  own  right 
heirs,  made  one  disposition  of  the  Thursford  estate  and 
the  other  parts  of  the  settled  estates  which  were  not 
subject  to  the  charge  of  15,645/.,  and  another  disposi- 
tion of  the  Pinckney  estate  which  was  subject  to  the 
charge ;  and  that  he  devised  the  Pinckney  estate  to  the 
trustees,  for  the  term  of  2000  years ;  and,  after  reciting 
that  he  had  laid  out  thereon  a  sum  of  26002.  and  an- 
other sum  of  1255/*,  he  declared  the  trusts  of  the  term 
of  2000  years  to  be,  that  the  trustees  (after  failure  of 
issue  of  his  body  entitled  to  the  estates  under  the  limit- 
ations in  the  settlement  of  his  will  in  favour  of  his  sons 
and  their  issue  male  and  female)  should,  by  sale  or 
mortgage  of  the  same  estates,  raise  the  sum  of  1 5,645/., 
then  a  charge  thereon  under  the  trusts  of  the  term  of 
600  years,  and  also  the  said  sums  of  2600/.  and  1255/., 
amounting  together  to  the  sum  of  19,500/.,  which  was 
to  be  invested  in  land)  to  be  settled  to  the  same  uses  as 

the 
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the  Tkursford  estate:  and,  after  the  trusts  declared  of       1888. 
the  charge  of  l5fi^5Lj  the  will  contained  a  proviso,  that      ^^^^ 
nothing  therein  expressed  or  contained  should  in  any-  v. 

wise  revoke,  alter  or  vary  the  trusts  for  raising  the  Scamorough. 
sum  of  15,645/.  under  the  trusts  of  the  term  of  2000 
years. 

By  a  codicil,  dated  the  6th  of  June  1814,  (being  the 
day  after  the  date  of  his  will,)  the  testator,  after  reciting 
that,  under  the  trusts  of  his  will,  the  trusts  of  the  term 
of  300  years,  and  the  15,645/.  were  to  come  in  aid  of  his 
personal  estate  not  specifically  bequeathed  for  the  pay- 
ment of  his  debts  and  legacies,  directed  his  executors  to 
apply  his  personal  estate,  not  specifically  bequeathed, 
towards  payment  of  his  funeral  expenses,  debts  and 
legacies ;  and  confirmed  the  trusts  declared  in  his  will 
of  the  term  of  300  years  and  of  the  15,645/.,  but  de- 
clared, that  among  the  legacies  so  provided  for,  he  did 
not  include  certain  annuities,  or  two  legacies  of  1000/. 
each,  given  to  his  daughters,  or  the  sum  of  19,500/., 
directed  to  be  raised  out  of  part  of  his  estates  in  the 
event  therein  referred  to,  and  that  his  personal  estate 
was  to  be  wholly  exempted  therefrom. 

The  testator  died  on  the  24th  November  1815,  and, 
consequently,  the  term  of  twenty  years  from  his  death 
expired  in  Ncwember  1835.  Before  the  expiration  of 
the  term,  and  in  the  month  of  June  1828,  the  daughter 
Cecilia  Rachel  Chad  died  without  having  been  married ; 
the  eldest  son  and  heir.  Sir  Charles  Chad,  had  had  no 
child,  except  his  son,  the  Defendant  Edward  Henry 
Chad;  the  youngest  son,  George  William  Chadj  had  not 
married ;  one  of  the  daughters  of  Mrs.  Thomlinson  died, 
at  the  age  of  about  five  years,  in  the  year  1818;  and  a 
son,  who  was  bom  in  the  year  1816,  died  soon  after  his 
birth :  so  that  the  only  grandchildren  of  the  testator, 

Vol.  L  M  living 
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18S8.        living  at  the  expiration  of  the  term  of  twenty  yearsi 

^^^^^     ^ere  the  son  of  Sir  Charles  Chad  and  the  six  daughters 

«•  of  Mrs.  Thomlinson^  who  had  ail  of  them  attained  the 

The  Earl  of  r .        . 

ScABBOEouGH.  *g®  ^^  twenty-one  years. 

The  personal  estate  not  specifically  bequeathed  being 
insufficient  for  payment  of  th<e  testator's  funeral  and 
testamentary  expenses  and  his  debts  and  legacies  other 
than  those  excepted,  by  the  sum  of  S496/.  O5.  6(f.,  that 
sum  was  raised  or  made  up,  to  the  whole  amount 
thereof,  out  of  the  rents  of  the  estates  comprised  in  the 
term  of  300  years,  and  the  interest  of  the  charge  or 
sum  of  15,645/.  and  the  accumulations  thereof;  and  the 
remainder  of  such  rents  and  interest  were  invested  and 
accumulated  under  the  trusts  of  the  will. 

This  bill  was  filed  by  the  six  daughters  of  Mrs. 
Tfiomlinson  ;  and  the  accounts  and  inquiries  directed  by 
the  decree  in  July  1837  having  been  completed,  the 
cause  came  before  the  Court  on  further  directions,  the 
material  point  in  the  cause  being,  whether  the  trust 
fund,  directed  by  the  testator's  Mill  to  be  accumulated 
during  the  term  of  twenty  years  next  after  his  decease, 
became  divisible  on  the  expiration  of  that  term  amongst 
the  parties  then  presumptively  entitled,  (who  were  the 
Plaintiffs,)  the  six  daughters  of  the  testator's  daughter 
Mrs.  Tkomlinson;  or,  whether  the  period  of  the  dis- 
tribution of  the  fund  was  to  be  postponed  until  after  the 
death  of  all  the  testator's  children.  Sir  Charles  Chad^ 
George  William  Chad  and  Mrs.  Thomlinson  ;  and  if  so, 
in  what  manner  the  interest  of  the  accumulated  fund 
was  to  be  disposed  of,  in  the  interval  between  the  ex- 
piration of  twenty  years  and  the  deaths  of  the  testator's 
children. 

Mr.  Panlcrfon  and  Mr.  JVillcod'j  for  the  Plaintiffs. 

Mr. 
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Mr.  Tinney  and  Mr.  Empell,  for  Maty  ScM  and        1888. 

Maty  Fratices  CatUey^  Defendants  in  the  same  interest        gTj^^ 

as  the  Piaintiffi.  v. 

The  Earl  of 

ScAaaoBouaa. 

Mr.  6.  Richards  and  Mr.  SidAottotn^  for  trustees. 

Mr.  Temple  and  Mr.  Jatnes  Campbettf  for  Sir  Charles 
Chad. 


Mr.  PuUer^  for  the  testator's  next  of  kin. 

In  this  state  of  things  it  was  contended  by  the  Plain- 
tiff, that,  according  to  the  true  construction  of  the  will, 
the  sum  of  1  SfiifSL  formed  part  of  the  sum  to  be  di- 
vided amongst  the  grandchildren,  and  ought  to  be  raised 
for  that  purpose ;  or,  if  not  the  whole,  at  least  that  the 
sum  of  S496/.  05.  6d.  ought  to  be  so  raised  to  recoup 
to  the  trust  fund  the  amount  which  had  been  taken 
from  it  to  supply  the  deficiency  of  the  personal  estate 
not  specifically  bequeathed.  It  was  further  contended 
for  the  Plaintiffs,  that  the  fimd  became  divisible  at  the 
end  of  twenty  years  from  the  death  of  the  testator,  and, 
therefore,  that  2000/.  ought  now  to  be  paid  to  Sir 
Charles  Chad^  and  that  the  remainder  ought  now  to  be 
divided  equally  among  the  six  daughters  of  Mrs.  Thorn^ 
litisoti ;  or,  if  the  fund  was  not  actually  divisible  at  the 
end  of  twenty  years,  yet  that,  at  all  events,  the  shares 
of  all  the  objects  then  living,  and  who  had  attained 
twenty-one  years  of  age,  became  vested  interests ;  and 
that,  although  the  interests  might  become  partially  di- 
vested by  the  coming  into  esse  of  other  objects,  the 
income  was,  in  the  meantime,  divisible  among  the  objects 
now  existing* 

On  the  other  hand  it  was  contended,  on  the  behalf  of 
Sir  Charles  Chad,  that  neither  the  sum  of  15,645/.,  nor 

-ftf  2  the 
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1838.        the  sum  of  S495/.  05.  6d.  as  part  of  it,  was  subject  to 

Scott        ^®  trast;  that  the  term  of  300  years  and  the  sum  of 

V.  15,64>5/.  were  indeed  made  subject  to  the  deficiency  of 

ScAEBoaouaH.  ^^^  personal  estate  not  specifically  bequeatliedi  but  that, 

if  they  had  been  resorted  to  for  that  purpose,  they 
ought  to  have  been  exonerated  by  rent  and  interest 
subsequently  received;  and  consequently,  that  pay- 
ment out  of  the  rent  and  interest  was  proper,  and  the 
whole  of  the  sum  of  15,645/.  ought  now  to  sink  into  the 
estate.  And  it  was  contended  for  Sir  Charles  Chad  and 
Mr.  George  William  Chadj  that  the  trust  fund  was  meant 
for  the  benefit  of  all  their  younger  children  to  be  born 
in  the  lifetime  of  their  parents,  or  in  due  time  after- 
wards ;  and  consequently,  that  persons  entitled  to  shares 
of  the  trust  fund  might  yet  be  born :  and  they  insisted, 
that  the  whole  fund  ought  to  be  reserved,  and  in  par- 
ticular Sir  Charles  Chad  insisted,  that  6000/.  ought  to 
be  reserved  for  such  younger  children  as  he  might  him- 
self  have. 

Ayton  V.  Ai/ton  (a).  Mills  v.  Norris  (i),  Paul  v.  Comp- 
ton  (c),  Whitbread  v.  Lord  St.  John  (d),  Gilbert  v.  Boor' 
man  (^),  Defflis  v.  Goldschmidt  (g),  Mogg  v«  Mogg  (h), 
Sprackling  v.  Manier  (j),  Storrs  v.  Benbam  (i),  Prescott 
V.  Long  (?),  Shepherd  v.  Ingram  (m),  Dyer  v.  Di^er  (n), 
Gilmore  v.  Severn  (o).  Balm  v.  B<dm  (p),  Kevem  v.  fVil' 
Hams  {q)f  were  cited. 


ne 


(a)  1  Cox^  .327.  (k)  2  Mylne  4>  JT.  46. 

(6)  5  Vet,  538,  (/)  2  F«.jun*690. 

(c)  8  Fes.  575.  (m)  Ambler^  449. 

(d)  10  Ves.  152.  (n)  1  Mer.  414. 

(e)  II  Vei,  238.  (o)  I  Bro.  C.  C.581. 
(g)  1  Mer.  417.  {p)  3  Sim.  493. 

(h)  1  Mer.  654.  (q)  5  Sim.  171. 
(t)  1  Dick.  944. 


CASES  IN  CHANCERY.  165 

Xhcso.        j^  Master  of  the  Rolls.  18S8. 

The  clauses  of  the  will  are  so  expressed  as  to  make        Scott 


it  very  difficulty  if  not  impossible,  to  reduce  them  to  a    ^^^  ^^^  ^^ 
clear  and  consistent  meaning;  but  some  parts  are  clear,  ScAaBosouGH. 
and,  on  a  consideration  of  the  whole,  it  appears  to  me 
that  the  intention  of  the  testator  and  the  true  effect  of 
the  will  may  be  discovered. 

The  testator  intended,  that,  at  the  end  of  twenty 
years  from  his  death,  the  term  of  300  years  should 
cease;  and  that  the  15,64>5/.,  or  the  residue  of  it, 
should  sink  into  the  estate  on  which  it  was  charged, 
for  the  benefit  of  the  persons  entitled  thereto;  and  that 
in  one  event  (which  has  not  happened),  the  whole  of 
the  15,645/.,  though  no  part  of  it  might  be  wanted  for 
debts  or  legacies,  should  be  raised  out  of  the  Pinckney 
estate,  and  laid  out  on  the  trusts  of  the  Thursford 
estate. 

Subject  to  debts  and  legacies,  the  rents  of  the  estates 
and  the  interest  of  the  15,645/L  were  to  accumulate  for 
certain  objects;  if  there  were  no  objects  to  take,  the 
accumulations  of  the  rents  were  to  be  laid  out  in  land, 
to  be  settled  on  ithe  trusts  of  the  settled  Thursford 
estates :  the  accumulations  of  the  interest  were  to  go 
to  the  testator's  next  of  kin. 

The  trusts,  both  as  to  the  estates  comprised  in  the 
term  and  the  rents  thereof,  aud  as  to  the  charge  of 
1 5^6^51.  and  the  interest  thereof,  were,  in  the  first  place, 
to  supply  any  deficiency  of  the  personal  estate  not 
specifically  bequeathed. 

If  such  deficiency  were  supplied  out  of  the  300  years' 
term,  there  is  an  express  direction,  that  the  rents  should 

Ms  be 
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Scott 


SCABBOBOnOH. 


18S8.       be  applied  in  exoneration  of  the  estate;   there  is  no 

express  direction  in  the  event  of  the  deficiency  of  the 

V.  personal  estate^  not  specifically  bequeathed,  being  sup- 

TheEariof    pU^j  ^^^  ^f  ^he  charge  of  15,645/.;   but  there  is  a 

direction,  that  the  trusts  of  the  term  of  300  years,  and 
the  accumulations  to  be  made  under  the  same,  and  the 
trusts  declared  of  the  15,645/.  and  the  interest  and  accu- 
mulations to  be  made  under  the  same,  are  to  constitute 
one  aggregate  sum  for  the  payment  of  <<  the  aforesaid 
sums  of  money,"  *'  and  be  resorted  to  co-ordinately 
and  without  any  priority  or  posteriority  between  them, 
for  answering  the  purposes  aforesaid;"  and  I  am  of 
opinion,  that  the  sums  of  money  here  referred  to  are 
the  sums  of  money  which  might  be  required  for  pay- 
ment of  funeral  expences,  debts  and  legacies,  as  well  as 
the  sum  of  6000/.  or  2000/.  mentioned  in  the  same 
clause. 

The  testator  has  directed  that,  at  the  end  of  the 
period  of  twenty  years,  the  trustees  shall  stand  pos- 
sessed of  the  interest  of  the  15,645/.,  after  answering 
the  purposes  before  mentioned,  on  the  trusts  therein 
stated,  and  has  afterwards  declared  that,  at  the  end  of 
the  period  of  twenty  years,  the  sum  of  15,645/.  or  so 
much  thereof  as  shall  not  then  be  a  subsisting  charge, 
shall  sink  into  the  estate;  if  this  were  all,  I  think  there 
would  be  no  difficulty;  but,  in  an  intermediate  passage, 
the  testator  has  directed  that,  subject  to  the  former 
payments  directed  (viz.  the  deficiency  of  the  personal 
estate  and  the  6000/.  or  2000/.  mentioned),  the  15,645/. 
and  the  interest  thereof  should  be  in  trust  for  the 
grandchildren  for  whose  benefit  the  accumulations  were 
directed.  This,  if  taken  literally,  is  inconsistent  with 
the  subsequent  direction  that  the  15,6451.,  or  part  of 
it,  shall  sink  into  the  estate,  and  appears  to  me  to  be 
also  inconsistent  with  the  preceding  clause  directing 

the 
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the  trustees  to  stand  possessed  of  the  interest  only,  and        1888* 
with  the  general  scope  and  intention  of  this  part  of  the     ^'^^^^'^^ 
will;  and,  upon  the  effect  of  the  whole  clause  taken  9. 

together,  though  I  think  all  the  words  cannot  be  re-  J^^^  ^^  ^^ 
concUed,  it  appears  to  me  that  the  intention  was,  that 
the  principal  or  capital  sum  of  15, 645/*  should  not  be 
subject  to  the  trusts  for  the  grandchildren,  or  ultimately 
subject  to  supply  the  deficiency  of  the  personal  estate, 
in  the  events,  which  happened,  of  the  rents  and  iuterest 
being  more  than  sufficient  for  the  purpose;  and  I 
therefore  think,  that  the  trust  fund  consists  of  the  rents 
and  interest  and  the  accumulations  thereof,  after  de- 
ducting  the  amount  applied  in  making  good  the 
deficiency  of  the  general  personal  estate  for  the  pay- 
ment of  the  funeral  expences,  debts  and  legacies. 

The  next  question  relates  to  the  vesting  and  dis* 
tribution  of  the  trust  fund. 

The  difficulty  arises  from  this,  that  the  will  is  so 
expressed,  as  to  include  among  the  objects,  children 
born  during  the  lives  of  their  parents,  and  yet  to  direct 
distribution  at  the  end  of  twenty  years  from  the  tes- 
tator's death,  when  the  parents  of  the  objects  were 
living  and  might  have  more  children. 

Sir  Charles  C/iad  and  Mr.  G.  W,  Chad  may  still 
have  younger  children  answering  the  description  of  the 
objects.  If  a  distribution  be  made  amongst  the  persons 
answering  the  description  at  the  end  of  twenty  years, 
those  who  may  hereafter  come  into  existence  will  be 
deprived  of  the  benefit  which  was  apparently  intended 
for  them ;  and  if  the  distribution  be  delayed  till  it  is 
ascertained  that  no  other  person  answering  the  de- 
scription can  come  into  exbtence,  those  living  at  the 
end  of  twenty  years  are  deprived  of  the  benefit  intended 

M  4  for 
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1838.       for  tbem^  if  the  testator  really  intended  the  fund  to 

^"^^^^■^     be  then  divided  whatever  might  be  the  state  of  the 

o.  family* 

The  Earl  of 

SCABBOAOUGH. 

The  testator  has  expressed  himself  in  terms  which 
shew  that  he  contemplated  a -division  of  the  fund  at  the 
end  of  twenty  years  from  his  death ;  and  if  he  had  de- 
scribed the  objects  to  be  his  grandchildren,  (younger 
children  of  his  children)  or  all  such  grandchildren  born 
and  to  be  born,  as  many  as  there  may  be,  it  would,  I 
think,  have  followed  from  the  cases  which  were  cited, 
that  the  fund  would  have  vested  in  and  have  become 
divisible  among  the  grandchildren  answering  the  de- 
scription, who  were  living  at  the  end  of  the  term  of 
twenty  years ;  the  generali^j|f  the  expression  **  all  my 
grandchildren  "  or  *^  all  my  grandchildren  born  and  to 
be  born "  being  by  construction,  and,  as  it  is  said,  for 
jconvenience,  limited  to  the  time  of  distribution,  and  the 
words  applying  to  after-born  children,  being  satisfied 
by  givuig  the  benefit  of  the  bequest  to  those  born  after 
the  testator's  death,  and  before  the  period  of  distribution. 
But  here,  the  gift  is  to  all  the  grandchildren  answer- 
ing the  description,  who  are  **  now  born  or  who  shall 
hereafter  be  bom  during  the  lifetime  of  their  respective 
parents ;  and  the  grandchildren  who  may  be  born  after 
the  end  of  twenty  years  cannot  be  excluded  withput 
striking  tliese  words  out  of  the  will.  When  a  testator 
directs  a  distribution  amongst  all  of  certain  classes  of 
children^  or  grandchildren,  at  a  future  time,  he  may 
well  be  conceived  to  mean  all  such  of  the  several  classes 
as  may  be  then  living ;  but  when  he  says,  expressly, 
that. he  means  all  such  of  the  classes  as  may  be  born 
in  the  lifetime  of  their  respective  parents,  he  excludes 
the  other  construction ;  and  I  think,  therefore,  accord- 
ing to  the  true  construction  of  the  will,  the  testator 
cannot  be  held  to  have  meant,  that  the  fund  should  be 

divided 
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divided  at  the  end  of  the  twenty  years,  whatever  might  be  1 838. 
the  state  of  his  family,  or  to  exclude  children  of  his  scott 
children  born  after  the  end  of  twenty  years  from  the  v. 

benefit  of  the  accumulated  fund.  It  is  clear,  however,  Scaebo&ough. 
that  he  intended  the  interests  to  vest  at  twenty-one  years 
of  age ;  and  I  am  of  opinion,  that  the  children  of  Mrs. 
TAomlinson^  who  were  living  at  the  end  of  the  twenty 
years,  took  vested  interests  in  their  shares;  but  that, 
for  the  purpose  of  admitting  after-born  objects,  they 
must  hold  those  vested  interests  subject  to  partial  di- 
vestment and  diminution,  in  the  event  of  other  objects 
coming  into  existence:  and  as  to  the  2000/.  given  to 
Sir  Charles  Chadj  m  the  event  of  his  having  no  younger 
child  living  to  attain  twenty-one,  I  think  that  the  same 
is  now  vested  in  him,  subject  to  be  divested  on  hb 
having  such  child. 

This  construction  does  not  indeed  reconcile  all  the 
words  of  the  will,  but  it  appears  to  me,  to  be  in  con- 
formity with  the  general  intention  of  the  testator,  and 
to  be,  on  the  whole,  the  true  efiect  of  the  will,  and  it 
is,  therefore,  to  be  declared  as  follows : — 

Declare,  that,  according  to  the  true  intent  of  the 
will,  a  competent  part  of  the  rents  of  the  estate  com- 
prised in  the  term  of  300  years,  and  of  the  interest  of 
the  charge  or  sum  of  15,645/.  in  the  will  mentioned, 
and  of  the  accumulations  of  such  rents  and  interest,  was 
properly  applicable  to,  and  applied  in  the  payment  of 
so  much  of  the  testator's  funeral  expences  and  debts, 
and  of  his  legacies  (other  than  such  as  are  excepted  in 
the  first  codicil)  as  the  testator's  personal  estate  not 
specifically  bequeathed  was  insufficient  to  satisfy. 

Declare,  that,  according  to  the  true  intent  of  the  will, 
and  in  the  events  which  happened,  the  trust  fund  ac- 
cumulated 


Sort 
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1 SS8.       cuiiiubil«d  and  «xsln^  at  ibe  end  of  twenty  years  after 
ihe  teslator^s  JmiIi  became  and  was  yested,  as  to  SOOO^, 
part  Iherecf*  in  ibe  Defendant  Sir  Charles  Chad ;  and 
The  Karl  of    ^  ^^  ^^^  residue  thereof  in  the  six  survivinir  dauirbters 

i>f  the  Defiuidant  Fratices  Mary  Thondinsan^  subject 
nevertheless,  as  to  the  said  sum  of  2000/.,  to  be  divested, 
in  the  event  of  the  said  Sir  Charles  Chad  having  any  child 
who,  being  a  son  (but  not  an  eldest  or  only  son)  shall 
live  to  attain  the  age  of  twenty-one  years  or  being  a 
daughter,  shall  live  to  attain  that  age  or  marry  with 
consent ;  and  subject,  as  to  the  shares  of  the  said  six 
daughters  of  the  said  Finances  Mary  Thomlinson^  to 
be  partially  divested  and  diminished,  in  the  event  of 
there  being  any  child  of  the  said  Sir  Charles  Chad  and 
George  William  Chadf  or  any  otlier  child  of  the  said 
Frances  'Maty  TTiomlinson  who,  being  a  son  (but  not 
being  an  eldest  or  only  son)  shall  attain  the  age  of 
twenty-one  years,  or  who,  being  a  daughter,  shall  at- 
tain that  age  or  marry  with  consent. 

Declare,  that,  in  the  meantime  and  until  such  divest- 
ment or  partial  divestment  as  aforesaid  shall  take  place 
in  the  events  aforesaid,  the  interest  of  the  said  sum  of 
2000/.,  part  of  the  said  trust  fund,  is  payable  to  the  said 
Sir  Charles  Chadj  and  the  interest  of  the  residue  of  the 
said  trust  fund  is  payable,  in  equal  shares,  to  the  said 
six  daughters  of  the  said  Frances  Mary  ThondinsoHy  or 
to  the  persons  entitled  to  receive  the  same  in  their 
right,  respectively* 
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18S8. 


EDGECUMBE  v.  CARPENTER.  ^l"'^' 

April  17. 

riiHE  testator,  by  his  will  (alleged  to  be  duly  ex-  Pending  a  suit 

ecuted  to  pass  real  estate),   gave  his  real  and  5-*^  u*'®  *^^'*''r 

personal  estate  to  Richard  Carpenter  and  M.  Bloom^  in  yi\\\  of  real 

trust,  to  pay  three  fourths  to  his  son  Edward  Bevan^  ^^^athw 

for  life,  and  one  fourth  to  Man/  EdgeambCf  for  life,  who  had  con- 

with  remainders  over.     The  testator  died  in  1824,  and  wlu  and  in  ^ 


a 


this  bill  was  filed  in  August  18S7,  by  Miss  Edgecumbe  the  establish- 

,      .  r     1.  '  •  J  mentofthe 

and  other  persons,  some  of  whom  were  roamed  women  suit,  having 
and  infants,  claiming  an  interest  in  the  real  and  per-  commenced 

,  acuons  of 

sonal  estate,   under   the  will  of  the   testator,   against  ejectment  and 

Edward  Sevan  the  heir  at  law,  Richard  Carpenter^  the  r^clJieM 

other  trustee  under  the  will,  and  other  persons.    The  estate  and  the 

object  of  the  bill  was  to  establish  the  will  of  the  testator,  Court  on 'the 

and  for  taking  the  usual  accounts  of  his  estate,  and  to  re-  application  of 

Tir       •*  ,        i.  1     .  rm  •  the  tTUSteC, 

move  Mr.  Carpenter  from  bemg  a  trustee.     Ihe  suit,  as  referred  it  to 
it  appeared,  had  been  commenced  with  the  privity  and  ^^  Master,  to 

*^*^  '  ...  .  inquire  what 

concurrence  and  at  the  instigation  of  the  heir  at  law,  proceedings 
who,  since  1824,  had  acquiesced  in  the  will,  and  had  taken  to  de- 
also  concurred  with  the  trustee  in  the  management  of  ffnd  the  ac- 
the  real  estates,  in  granting  leases^  cutting  timber  and  restrained  the 

making  repairs.  actions  in  the 

°      *  meantime. 

Under  spe- 

In  January  1838,  however,  the  heir  at  law  having  ^^^  "'^*^"™-. 

\  ,         ,  ^   stances,  an  in- 

discovered  that  the  will  of  the  testator  was  invalid  so  as  junction  was 
to  pass  real  estate,  commenced  an  action  of  ejectment  the'appiica- 
against  some  of  the  tenants  of  the  estate,  to  recover  tion  of  a  De- 
possession.     The  action  was  defended  by  the  trustee,  against  a  Co- 
Caipenter.  and  a  verdict  was  found  in  favour  of  the  ^^^fendant. 

^  '  A  trustee, 

heir   acting  bona 
fide  and  with 
the  concurrence  of  the  heir  at  law,  under  a  will  which  wan  supposeiito  be  valid  as 
to  real  estate,  but  which  afterwards  turns  out  to  be  invalid,  is  entitled  to  be  in- 
demnified out  of  the  personal  estate. 
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1838.        heir  at  law,  and  against  the  validity  of  the  will,  as  far 
'^■^^^^^     as  it  affected  the  real  estate. 

EDGECaMBE 
V. 

Carpenter.  The  heir  at  law  then  commenced  other  actions  ot 
ejectment  against  the  other  tenants ;  and  also  an  action 
o^  detinue  against  the  trustee,  to  recover  the  title  deeds 
of  the  estate. 

Mr.  Cat'penterj  the  trustee,  thereupon  presented  a 
petition  to  the  Court,  praying,  that  directions  might  be 
given  him  as  to  what  proceedings  he,  as  trustee,  ought 
to  take  with  respect  to  these  matters,  and  for  an  injunc- 
tion to  restrain  the  heir  at  law,  from  proceeding  in  the 
mean  time,  in  his  actions. 

The  gentleman  who  acted  as  attorney  for  the  heir  at 
law  in  the  actions,  acted  also  as  the  solicitor  of  the 
Plaintiffs,  and  of  the  heir,  in  thb  suit. 

Mr.  Pembertan  and  Mr.  Simons^  in  support  of  the 
petition. 

Mr.  Kindersley,  for  the  heir  at  law,  opposed  the 
granting  the  prayer  of  the  petition. 

Mr.  HuUy  for  the  Plaintiffs,  concurred  with  the  heir 
at  law  in  resisting  the  reference  and  the  injunction. 

Tie  Master  of  the  Rqlls,  after  observing  on  the 
course  which  had  been  taken  by  the  Plaintiffs,  in  resist- 
ing the  application  of  the  trustee,  said. 

This  is  a  most  extraordinary  proceeding,  and  I  can- 
not understand  on  what  principle  the  Plaintiffs  have 
acted. 

A  bill  is  filed  for  the  purpose  of  establishing  a  certain 
will ;  one  of  the  Defendants  is  heir  at  law  :  he,  not  long 

afler 
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after  the  bill  is  filed,  brings  an  action  of  ejectment  to 
recover  possession  of  the  devised  estate,  and  employs 
for  his  attorney  the  same  person  who  acts  as  the  solicitor 
of  the  Plaintiffs  in  the  suit  to  establish  the  will ;  and 
while  these  proceedings  are  going  on,  the  Defendant, 
who  is  the  trustee,  applies  to  the  Court  to  know  what 
he  is  to  do,  whether  he  is  to  defend  the  action  or  not ; 
the  testator  having  died  in  1824,  the  will  remaining 
undisturbed  by  the  heir  until  the  commencement  of  the 
proceedings  at  law.  It  is  perfectly  clear,  that  the  trustee 
is  entitled  to  the  protection  and  direction  of  the  Court, 
and  I  have,  therefore,  no  hesitation  in  referring  it  to  the 
Master,  to  enquire,  whether  any  and  what  proceedings 
ought  to  be  taken  by  the.  trustee,  either  for  resisting  the 
actions  of  ejectment,  or  whether  he  should  take  any  and 
what  proceedings  for  the  puprose  of  establishing  the 
wUl. 


1838. 


Edgecumbe 

V. 
Ca£?£NT£B. 


The  question  which  remains  is,  whether  I  shall  stay 
the  action  of  ejectment  in  the  meantime ;  and  the  only 
difficulty  I  feel  is,  that  this  application  is  made  by  one 
Defendant  against  a  co-Defendant.  This  case  has  this 
specialty  in  it,  the  Plaintiffs  are  prosecuting  this  suit  by 
the  solicitor,  who  is  the  attorney  of  the  Defendant  who 
is  proceeding  in  the  action  at  law ;  and  looking  at  the 
interests  of  the  infant  Plaintiffs,  I  am  of  opinion,  that  they 
cannoty  under  these  circumstances,  be  properly  protected. 
How  can  this  gentleman  bring  an  action  at  law  to  re- 
cover the  same  estate  which,  at  the  same  time,  in  a  suit 
in  equity,  it  is  his  duty  to  protect?  And  seeing  that 
their  interests  cannot  be  duly  protected  by  the  solicitor, 
and  it  appearing  that  the  suit  is  under  the  control  of 
Bevauj  and  not  of  the  Plaintiffs,  I  think  I  may  order 
that  he  should  be  restrained  from  proceeding  until  fur- 
ther order;  and  I  think  that  the  order  should  be  pre- 
faced with  a  declaration,  <<  That  it  appears  to  the  Court 

that 
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1838.  that  the  actions  in  the  petitions  mentioned,  and  this  suit, 

^^^"^^^^^"^  are  both  prosecuted  by  the  Defendant  Edward  Bevan.^* 

Edgecumbe  r  J  -» 


Cabpentbh. 


The  Master  reported,  that  no  proceedings  ought  to 
be  taken  to  defend  the  action,  or  establish  the  will. 

Edward  Beoan^  the  heir,  presented  a  petition  to  con- 
firm the  report  and  dissolve  the  injunction;  and  Gzr- 
penter  presented  a  cross  petition,  praying  that  Bevan 
might  release  him  from  all  actions,  &;c.  for  acts  done 
by  him  in  the  execution  of  the  trusts  of  the  will,  and  to 
indemnify  him  against  all  actions,  &c.,  which  might  be 
brought  by  the  lessees  against  him,  under  the  covenants 
in  the  leases. 

He  founded  this  application  on  the  ground,  that  Mr. 
Edward  Bevan  had  concurred  in  the  will,  and  also  in 
the  acts  of  the  trustee,  and  had  received  a  great  part 
of  the  personal  estate  of  the  testator,  under  the  will, 
out  of  which,  the  trustee  insisted  be  ought  to  be  indem- 
nified. 

Mr.  Pemberton  and  Mr.  Simons^  in  support  of  the 
petition  of  Carpenter^ 

Mr.  Kinderslejf^  contra. 

The  Master  of  the  Rolls. 

A  trustee  acting  bon&Jtde  under  the  will,  has  a  right 
to  be  indemnified  out  of  the  estate ;  and  I  conceive  the 
trustee  here,  is  entitled  to  be  indemnified  out  of  the 
personal  estate :  but  I  do  not  acquiesce  in  the  propo- 
sition, that  he  has  a  right  to  get  that  indemnity  in  this 
particular  proceeding;  the  result  however  would  be, 

that 
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that  litigation  of  a  much  more  expensive  character        1838. 
would  take  place,  which  it  is  to  the  interest  of  all  par-    ^H^^^^^'^^ 

ties  to  avoid,  (a)  v. 

Caefentsb. 
(a)  On  the  recommendation  of  the  Court,  the  parties  compro- 
mised all  their  differences. 


SHEPHERD  V.  MORRIS.  2>^.i7,i8. 

rpiHIS  was  a  motion  on  the  part  of  the  Defendant,  The  Court 
-■-   that  the  Plaintiff  should  leave  certain  documents  fince  of?'' 
with  his  clerk  in  court  for  inspection  under  the  fol-  Defendant, 

1      .         .  ^  order  the 

lowing  circumstances :  —  Plaintiff  to 

produce  do* 

Accorduig  to  the  allegations  of  the  bill,  the  Plaintiff,  ^""^^t^^^be 
a  Roman  cement  manufacturer,  employed  the  Defend-  in  his  posses- 
ant,  as  his  commission  agent,  for  the  sale  of  cement,  ^^i^^^  ^^  ^^^^ 
allowing  him  for  his  trouble  a  stipulated  per  centage  on  matters  in 

1  .It         ^     ^  /•     1         n  .  question,  for 

the  amount  received ;  that  the  Defendant  Irom  time  to  the  inspection 
time  rendered  accounts  to  the  Plaintiff,  but  which  the  f  ^^^  y^' 

'  fendant. 

Plaintiff,  relying  on  the  integrity  of  the  Defendant,  did      Where, 

^_.       _  .1  .  however,  the 

not  very  accurately  examine.  Plaintiff  called 

upon  the  Dc- 

In  18S6,  the  Plaintiff  borrowed  of  the  Defendant  a  spectadocu- 

sum  of  750/.,  for  which  he  gave  bills  of  exchange  and  ?®"p/"  ^1^^ 

deposited  a  lease  as  a  security.     In  December  1837,  the  possession. 

Defendant  quitted  the  employment  of  the  Plaintiff,  and  ""veralSri" 

afterwards  brought  an  action  at  law  for  recovery  of  700/.  in  his  accounts 

and  interest,  the  amount  due  on  one  of  the  bills  of  ex-  i^^^^  ^^  ^„ ^ 

change,  submits  to 

produce  the 
same,  the  Court  ordered  that  the  Defendant  should  have  one  month's  time  to  an- 
swer, from  the  time  of  the  Plaintiff's  depositing  the  account  with  his  clerk  in  Court 
for  the  Defendant's  inspection. 

Whether  a  Plaintiff  can  deposit  a  document  with  his  clerk  in  Court,  and  compel 
the  Defendant  to  inspect  it  before  answering  ?  Qitcere, 
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1838. 


Shefuero 

V. 
MOBBIS. 


change.  The  bill  alleged,  that  no  settlement  of  accounts 
was  come  to  between  the  PlaintifiP  and  Defendant,  at  the 
time  when  he  quitted  the  employment  of  the  Plaintiff,  or 
at  any  other  time  subsequently;  and  that  the  Plaintiff  had 
since  discovered,  that  the  Defendant's  accounts  contained 
many  inaccurate  and  false  entries,  overcharges  and  omis- 
sions of  and  concerning  his  sales,  receipts  and  payments, 
on  account  of  Plaintiff,  and  the  commission  owing  to 
him  in  respect  thereof;  and  had  received  various  monies 
for  which  he  had  not  credited  the  Plaintiff;  and  that 
there  remained  other  circumstances  of  false  and  erroneous 
entries  yet  undiscovered.  The  bill  then  contained  the 
following  statement :  *^  That  by  means  of  such  false  and 
inaccurate  entries  and  omissions,  he  has  been  defrauded 
of  sums  to  a  considerable  amount  in  the  whole ;  and  that 
the  sums  for  which  the  said  George  Morris  has  taken 
credit  and  retained  a  commission  as  received  by  him,  but 
for  which  receipts  he  has  not  given  Plaintiff  credit  in 
account,  amount  to  some  hundreds  of  pounds. 


*^  That  such  appear  and  are  shewn  to  be  the  facts  in 
and  by  a  report  in  writing,  which  hath  been  made  to 
Plaintiff  by  Robert  Copeland  an  accountant,  upon  and 
after  an  investigation  of  the  accounts  of  the  said  Defend- 
ant; and  which  report  is  now  in  the  possession  of  Plain- 
tiff's solicitor,  and  Plaintiff  is  willing  that  said  Defendant 
should  inspect  same,  and  he  ought  to  inspect  the  same 
and  explain,  if  he  can,  the  several  errors,  omissions  and 
false  entries  in  his  accounts  therein  alluded  to."  The  bill 
contained  the  proper  interrogatories  corresponding  to  all 
these  statements,  and  prayed,  that  the  accounts  might  be 
taken  between  the  Plaintiff  and  Defendant;  and  that  the 
lease  and  bills  might  be  declared  to  stand  as  a  security 
for  the  balance  which  might  be  found  due  to  the  De* 
fendant,  and  for  an  injunction  to  restrain  proceedings  at 
law. 

A  motion 
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A  motion  was  now  madci  on  the  part  of  the  De- 
fendant, to  the  following  effect:  That  the  Plaintiff  may, 
within  a  week,  leave  with  his  clerk  in  court  the  cash 
book  kept  by  the  Defendant  as  the  commission  agent  of 
the  Plaintiffi  and  the  several  weekly  accounts  sent  by  the 
Defendant  to  the  Plaintiii^  containing  the  account  of  the 
sales  of  cement,  and  the  receipts  and  payments  from 
time  to  time  in  respect  thereof,  and  all  letters  written  by 
the  said  Plaintiff  to  the  said  Defendant  relating  to  the 
said  accounts  and  addressed  Messrs.  Shepherd  and  Co., 
and  also  the  report  in  writing  of  Robert  Ccpeland  the  ac^ 
countant  mentioned  in  the  said  Plaintiff's  amended  bill, 
and  all  other  documents  and  vouchers  relating  to  the  ac" 
counts  between  the  said  Plaint  ff  and  Defendant^  and  all 
other  accounts  and  documents  which  the  Plaintiff  by  his 
said  amended  bill  requires  the  said  Defendant  to  explain 
and  in  the  possession  of  the  said  Plaintiff,  with  liberty 
for  the  Defendant,  his  clerk  in  court,  agent  or  solicitor 
to  inspect  the  same,  and  to  take  copies  or  extracts  there- 
from. 


1838. 


Shephebs 

V. 
MOBBIS. 


The  motion  was  supported  by  an  affidavit  of  the 
Defendant  denying  the  false  entries,  overcharges,  &c., 
but  swearing  that  he  was  wholly  unable  to  shew  that 
there  were  any  such  false  entries,  overcharges,  &c.,  with- 
out an  inspection  of  the  cash-book,  weekly  reports,  let- 
ters, and  also  the  report  in  writing  of  Copeland^  an 
accountant  mentioned  in  the  Plaintiff's  amended  bill, 
,  and  all  other  documents  and  vouchers  relating  to  the 
accounts  between  the  Defendant  and  the  Plaintiff,  and 
all  other  accounts  and  documents  which  the  Plaintiff, 
by  his  amended  bill,  required  the  Defendant  to  explain. 


There  was  an  affidavit  filed  on  the  part  of  the  Plain- 
tiff to  shew  the  great  inconvenience  and  difficulty,  and  the 
Vol.  I.     '  N  injury 
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injury  to  his  tradei  which  would  result  from  the  inspec- 
tion and  depositing  of  the  documents. 

Mr.  Pemberton  and  Mr.  WiUcock^  in  support  of  the 
motion. 


Mr.  Kinderdeifj  contrd. 


Anon,  (a),  Spragg  v.  Corner  (i),  Wynne  v.  Griffith  (r), 
Micklethwait  v.  Moore  (d),  Pickering  v.  Rigby  {e)f  Prin- 
cess of  Wales  V.  Lord  Liverpool  (g),  Jones  v.  Lewis  (A), 
Penfold  Y,  Nunn  (f)  were  cited. 

The  Master  of  the  Rolls,  after  referring  to  the  Prac- 
iical  Register,  page  161,  Hampden  v.  Hampden  (i),  Picker- 
ing V.  Rigby  (e)y  Jones  v.  Ijewis  {/),  overruled  by  Lord 
Eldon  {m)j  and  the  Attomey-General  v.  BrooJcsbank  (n), 
said,  from  the  authorities  I  am  satisfied  that  I  cannot 
order  the  Plaintiff  to  produce  any  of  the  documents. 

The  question  then  is,  whether  I  have  authority  to 
make  an  order  to  enlarge  the  time  for  the  Defendant's 
putting  in  his  answer  until  the  accountant's  report  shall 
have  been  produced  by  the  Plaintiff.  The  original  bill 
in  the  case  before  me  seeks  an  account,  and  states 
errors  which  the  Defendant  has  made  in  the  accounts 
rendered  by  him  to  the  Plaintiff,  from  time  to  time, 
whilst  he  was  in  the  Plaintiff's  service,  some  of  which 

are 


(a)  2  Dick.  778. 
\h)  2Cojr,  109. 

(c)  \^m,i  Stu.  147. 

(d)  3  Met  .293. 
(ff)  18  r«<.484. 
{g)  1  5iMi/».  114. 


{h)  2  Sim.  i  Stu.  242. ;  4  ^tin. 
324. 

(t)  5  Simoni,  409. 
(*)  1  Bro.  P.  C.  250. 
(/)  2  iim.  4-  Stu.  242. 
(w)  4  Sim.  324, 
in)  1  Younge  ^  J.  459. 
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are  alleged  to  be  wilful ;  all  the  statements  in  the  original 
bill  are  answered  in  some  shape  or  other;  and  then  the 
PlaintifiP  amends  his  billy  charging  the  Defendant  with 
having  made  false  entries  and  mistatements  in  his  ac- 
counts. [Here  his  Lordship  read  that  part  of  the  bill 
relative  to  the  report  in  writing  made  by  the  accountant 
in  the  possession  of  the  Plaintiff's  solicitor.]  It  is  clear 
the  Defendant  cannot  know,  without  the  production  of 
the  report  in  writing,  what  the  alleged  mistatements  are. 
The  Plaintiff  then  charges  that  it  is  the  Defendant's  duty 
to  inspect  the  report  and  answer  the  charge;  but  this 
duty  the  Defendant  cannot  comply  with,  unless  the 
Plaintiff  will  permit  him  to  inspect  the  document  in 
question.  It  is  impossible  to  allow  the  Plaintiff  to  say, 
that  the  Defendant  shall  not  have  such  inspection,  and  at 
the  same  time  permit  him  to  call  for  an  answer  stating 
the  result  of  such  inspection.  A  question  has  some- 
times been  made,  whether  a  Plaintiff,  having  deposited  a 
document  in  the  hands  of  his  clerk  in  court,  can  call 
on  the  Defendant  by  the  bill  to  inspect  it  there.  Can  he 
in  such  a  case  compel  the  Defendant  to  go  and  inspect 
the  document  when  it  has  been  deposited  ?  {a)  But  it  is 
unnecessary  in  this  case  to  decide  that  point,  for  the 
Plaintiff  here  offers  to  deposit,  and  the  Defendant  is 
willing  to  inspect,  the  document  when  deposited.  In 
Famsworth  v.  Yeomaris  (6)  the  Defendant  obtained  an 
order  for  further  time  to  answer,  because  the  document 
was  not  produced  for  inspection  as  soon  as  it  ought  to 
have  been ;  in  the  present  case  the  Defendant  is  required 
to  inspect,  and  the  Plaintiff  says  he  may  inspect,  if  he 
will  pay  the  costs  of  the  present  motion,  which  the 
Plaintiff  alleges  was  unnecessary.  If  the  Plaintiff  re- 
fuses 

{a)  See  the   observations  of     iett,  1  Mer.  499,;  and  Aurioly, 
Lord  Eldon  ia  Taggart  v.  Hevh      Smith,  18  Vet.  201.  and  204. 

{b)  S  Mer.  148. 

N9 


18S8. 


Shepherd 
o. 

MOBRIS. 


180 


CASES  IN  CHANCERY. 


18S8. 


Su£FH£RO 

V. 

MOBRIS. 


fuses  the  inspection  except  on  terms,  that  amounts  to  a 
refusal  and  cannot  be  allowed.  I  am  of  opinion,  then, 
that  the  Defendant  is  entitled  to  an  order  for  one 
month's  time  to  answer,  after  the  Plaintiff  has  deposited 
with  his  clerk  in  court  the  accountant's  report,  as  to 
which  document  alone  an  order  can  be  made. 


Extract  from  Order. 

"  The  Court  doth  make  no  order  on  the  motion  for 
the  production  of  the  papers  therein  mentioned ;  but  the 
Plaintiff  offering,  by  his  amended  bill,  to  produce,  for 
the  inspection  of  the  Plaintiff,  a  certain  report  in  writing 
of  Mr.  Copeland  in  the  pleadings  named,  and  referred  to 
in  the  said  notice  of  motion,  but  not  having  deposited 
the  same  with  his  clerk  in  Court,  let  the  Defendant 
have  one  month's  time  to  answer  the  Plaintiff's  amended 
bill,  from  the  time  of  being  served  with  a  notice  that  the 
said  report  is  so  deposited  with  the  Plaintiff's  clerk  in 
Court,  and  ready  for  his  inspection.'' 


iVb&.  19,20. 


HOPKINSON  V.  ROE. 


Executors 
held,  under 
the  circum- 
stances, jus- 
tified in  ap- 
pointing an 
agent  to  get 
in  the  tes- 
tator's debts, 
and  in  allow- 
ing him  a 
salary  for  his 
trouble. 


fT^HIS  case  came  before  the  Court  upon  exceptions  to 
-■-     the  Master's  report. 

The  testator,  a  tailor,  accumulated  a  considerable 
fortune,  exceeding  20,000/.,  a  large  portion  of  which 
consisted  of  outstanding  debts.  By  his  will  he  appointed 
four  executors*  two  of  whom  renounced ;  the  other  two, 
Mr.  HopJcinson  and  Mr.  Stones^  accepted  the  trusts :  the 
former  was  a  banker,  the  latter  a  linen-draper.  They 
appointed  an  accountant  to  collect  the  book  debts,  which 

were 


Roe. 
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were  very  numerous  (nearly  400),  and  the  Master  had        18S8. 
allowed  the  executors  in  their  accounts  a  sum  of  246/.     ^T^^*^"^"^ 

HOPKINSON 

for  the  accountant's  commission,  being  after  the  rate  of  o. 

2^  per  cent* 

As  to  this  allowance  there  were  cross  exceptions : 
the  Plaintiffs  objected  that  the  Master  ought  not  to  have 
allowed  any  sum  whatever  for  the  accountant;  on  the 
other  hand,  Mr.  Stones^  by  his  exceptions,  insisted  that 
the  Master  ought  to  have  allowed  5  per  cent. ;  while 
Mr.  Hopkinson^  the  co-executor,  was  satisfied  with  the 
allowance  of  2\  per  cent.,  as  to  which  he  supported  the 
Master's  report. 

Mn  PembertoHj  Mr.  Kindersley  and  Mr.  Koe^  for  the 
Plaintifl&,  argued,  that  executors  were,  under  very  special 
circumstances  only,  allowed  to  employ  an  agent  to 
perform  the  duties  which,  by  accepting  the  office  of 
executors,  they  have  undertaken  to  perform.  Weiss  v. 
Dill,  (a)  In  that  case,  the  circumstances  of  which  were 
very  special,  2^  per  cent,  was  allowed  for  the  remuner- 
ation of  an  agent  employed  by  the  executors ;  but  Sir 
John  Leach  doubted  whethef  the  Master  ought  to  have 
made  them  any  allowance.  Here,  they  contended,  no 
special  circumstances  had  been  shewn  which  authorised 
the  employment  of  an  agent  to  get  in  the  debts* 

They  urged  also,  that  Mr.  Stokes,  the  surviving  part* 
ner  of  the  testator,  would  willingly  have  collected  the 
debts  without  remuneration,  for  the  sake  of  the  con- 
nection ;  and  as  to  the  allowance  of  5  per  cent.,  they 
objected  that  it  was  excessive  and  that  Mr.  Stones  had 

entered 

(a)  S  Myl.  Ijf  K.  S6. 
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entered  into  an  agreement  with  the  accountant  for  an 
allowance  of  2^  per  cent  only. 

Sir  C.  Wetherell  and  Mr.  Girdleslone^  for  Mr.  flop- 
kinsoTii  contended  that  the  Master  had  exercised  a  sound 
discretion  in  making  the  allowance  of  2^  per  cent;  that 
it  would  be  most  unreasonable  to  suppose  that  a  bankeri 
by  proving  the  will  of  a  tailor,  thereby  took  upon  him- 
self the  duty  of  personally  collecting  the  debts  of  bis 
testator,  especially  in  this  case,  where  the  debtors  were 
exceedingly  numerous,  and  resided  in  different  parts  of 
the  world,  and  where  some  of  the  debts  were  very 
small. 

Mr.  Spence  and  Mr.  Woodf  for  Stones^  contended  for 
the  allowance  of  5  per  cent 

Mr.  Temple,  Mr.  Tinneyt  Mr.  Stintan  and  Mr* 
Beavan  appeared  for  other  parties. 

The  Master  of  the  Rolls  said  that  the  surviving 
partner  was  not  in  all  cases  the  proper  person  to  collect 
the  debts,  as  he  might  have  an  interest  in  conciliating 
the  debtors,  for  the  sake  of  their  future  custom,  and 
in  refraining  from  pressing  for  payment;  and  without 
determining  the  amount  which  the  Master  ought  to  have 
allowed,  his  Lordship  said,  he  considered  that,  under 
the  circumstances,  the  executors  were  justified  in  em- 
ploying an  agent  to  assist  them  in  collecting  the  debts  of 
the  testator. 


Witnesses  Another  point  raised  on  these  exceptions  was  this :  — 

having  been      Jn  the  proceedings  in  the  Master's  office,  the  evidence 
voce  in  the       had  been  taken  viva  voce  under  the  sixty-ninth  order, 

^^^^^:*.  .  1828; 

omce,  It  18  If-  ' 

regular  afterwards  to  receive  their  affidavits  in  evidence. 
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1828  (a) ;  after  which  the  Master  had  received  affidavits,        18S8. 
from  the  same  parties,  to  supply  some  defects  in  the 
proofs,  and  there  having  been  no  consent  or  acquiescence 
on  the  part  of  the  persons  who  complained  of  this  pro* 
ceeding, 

The  Master  of  the  Rolls  considered  the  objection 
good,  and  allowed  the  exception  which  embodied  it 


Another  exception  taken  by  ^cnes  was,  ^*  That  the  The  costs  of 

Master  had  not  allowed  to  the  executors  any  sum  of  f^al^l^m 

money  in  respect  of  commission  and  private  transfer,  ^^  ^^"^^  ^^ 

paid  by  him  and  his  co-executor  to  a  stock-broker,  in  into  the  names 

respect  of  a  transfer  of  7000/.  new  4  per  cents,  and  oftheex- 

^  ,  ^  ecutors,  dis* 

4000/.  3  per  cent*  consols,  standing  in  the  name  of  the  alloweii. 

testator  at  his  death,  into  the  names  of  him  and  his  co- 
executor;  whereas  the  Master  ought  to  have  allowed 
14/." 


It  was  objected  by  the  Plaintiffs,  that  the  transfer 
was  useless,  as  the  stock  should  have  been  transferred 
directly  by  the  executors,  from  the  name  of  the  testator 
into  the  names  of  the  legatees  or  purchaser,  without 
incurring  the  expense  of  the  intermediate  transfer. 

The  Master  of  the  Rolls  was  of  that  opinion,  and 
over-ruled  this  exception. 


Mr.  StoneSf  the  executor,  also  took  an  exception  to  The  sum  to 
the  Master's  report,  on  the  ground,  "  That  the  Master  ^e^l^oi^'^fo, 

had  allowed  1/.  l5.  for  commission  paid  by  the  executors  the  expenses 

.     of  transferriDg 
^  a  large  sum  of 

(a)  3  Rut$.  Appendix,  98.  money  into 

^  '  //'        »  Court  18  one 

guinea,  and  extra  brolseragei  was  therefore,  disallowed. 

N  4f 
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to  a  stock-broker,  in  respect  6f  a  transfer,  under  an 
order  of  Court  dated  the  4th  o{  December  1830,  into  the 
name  of  the  Accountant-General,  of  the  sutn  of  14<,6482. 
3  per  cent  consols,  and  of  a  further  sum  of  4666/.  new 
3^  per  cents.,  standing  in  the  names  of  the  executors ;" 
whereas  he  ought  to  have  allowed  12L  Is.  6(L 


For  the  Plaintiffs  it  was  contqpded,  that  the  employ- 
ment of  a  broker  was  only  for  the  purpose  of  identifying 
parties,  which  was  unnecessary  when  money  was  paid 
into  Court;  that  the  broker  of  the  Accountant  General, 
whose  regular  charge  was  1/.  l5.,  should  have  been  em- 
ployed ;  that  by  the  universal  practice  in  the  Master^s 
office,  1/.  l5.  only  was  allowed  for  a  transfer  into  Court; 
and  that,  therefore,  the  executors  ought  not  to  be 
allowed  the  11/.  thus  uselessly  expended  by  them. 

TTie  Master  of  the  Rolls,  concurring  in  this  argu- 
ment, also  allowed  this  exception  (a). 

(a)  The  parties  afterwards  efiected  a  compromise 


18S9. 

Jan»  25. 

Feb,  26. 

March  16. 


T 


CUTBUSH  V.  CUTBUSH. 

HIS  suit  was  instituted  for  the  administration  of  the 
estate  of  the  testator. 


Thomas  Cutbush^  by  his  will  (after  nominating  and 


A  testator 
directed  his 
widow  to  carry 
on  his  busi- 

youngest  child  appointing  Alexander-  Randall  and  John  Ctdbush  to  be 

should  attain  trustees 

twenty-one ; 

and,  for  that  purpose,  gave  her  the  "  entire  use,  disposal  and  management  of  the 
capital,  stock  and  effects  which  should  be  in,  due  and  owing  or  belonging  to  him,  in 
his  said  trade,"  at  the  time  of  his  decease ;  and  he  authorised  his  executors  to 
augment  the  capital  employed  therein ;  the  executors  renounced,  and  the  widow 
took  out  administration  :  Held,  that  the  specified  property  of  the  testator  only  was 
liable  to  the  debts  contracted  by  the  widow  in  carrying  on  the  trade. 
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trustees  and  executors  thereof,  and  after  directing  bis 
said  executors  to  pay  and  discharge  bis  debts,  funeral 
and  testamentary  expenses,  out  of  his  personal  estate) 
willed  and  directed,  that  his  wife,  Ann  Culbush^  should 
carry  on,  manage  or  conduct  his  trade  or  business  of 
a  plumber,  painter  and  glazier,  at  Maidstone^  until  his 
youngest  child  for  the  time  being  should  attain  the  age 
of  twenty-one  years,  if  his  said  trustees  and  executors 
should  so  long  approve  thereof,  and  for  the  purpose  of 
enabling  her  to  carry  on,  manage  and  conduct  the  said 
trade  or  business,  the  said  testator  directed  that  she 
should,  during  the  same  period  of  her  carrying  on  the 
same,  have  the  occupation  of  the  messuage  or  dwelling- 
house  in  which  the  same  was  then  carried  on,  and  the 
entire  use,  disposal  and  management  of  the  capital^ 
credits^  stock  and  effects  which  should  be  then  due 
owing  or  belonging  to  him  in  his  said  trade  or  business 
at  the  time  of  his  decease :  and  he  thereby  authorized 
and  empowered  the  trustees  or  trustee  for  the  time 
being  of  that  his  will,  so  long  as  his  trade  or  business 
should  be  carried  on  by  his  wife  as  aforesaid,  from  time 
to  time  to  augment  or  diminish  the  capital  employed 
therein,  according  to  the  exigencies  thereof,  and  as  they 
might  in  their  judgment  deem  proper.  And  after  giving 
several  pecuniary  legacies,  the  testator  gave  and  devised 
unto  Alexander  Randall  and  John  Cutbush  all  his  real 
and  personal  estate,  upon  trust  to  convert  and  invest, 
and  stand  possessed  thereof,  **  and  of  the  clear  gains 
and  profits  of  his  said  trade  or  business  so  by  him  di- 

* 

rected  to  be  carried  on  by  his  said  wife  as  aforesaid," 
upon  certain  trusts  for  his  wife  and  children ;  and  he 
thereby  declared,  that  it  should  be  lawful  for  his  said 
trustees  to  sell  and  dispose  of  his  said  business  if  they 
should  deem  it  most  prudent  and  advisable  so  to  do : 
and  to  stand  possessed  of  the  money  arising  from 
such  sale  upon  the  same  trusts. 

The 
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The  executors  declined  to  act,  and  administration  was 
granted  to  the  widow,  who,  after  the  death  of  the  testator, 
continued  to  carry  on  the  trade,  in  the  course  of  which 
she  had  incurred  several  debts  to  the  petitioners  and 
other  persons,  for  goods  for  the  purpose  of  the  trade; 
she  had,  however,  dissipated  the  assets  and  become  insol- 
vent:  600/.  was  due  from  her  to  the  testator's  estate,  and 
700/.,  for  debts  incurred  by  her,  remained  unpaid.  The 
petitioners  carried  in  their  claims  before  the  Master  to 
have  the  amount  of  the  subsequent  trade  debts,  as  well 
as  those  contracted  by  the  testator  himself  paid  out  of 
the  testator's  assets.  The  Master,  however,  rejected  all 
claims  for  debts  which  had  been  incurred  by  the  widow 
after  the  testator's  death. 


The  creditors  whose  debts  had  been  contracted,  by  the 
widow,  subsequently  to  the  death  of  the  testator  now 
presented  a  petition,  insisting  that  they  were  entitled  to 
be  paid  out  of  the  testator's  estate,  or  at  least  to  have 
the  estate  marshalled,  so  that  they  might  stand  in  the 
place  of  the  testator's  creditors  who  had  been  paid  by 
the  widow,  out  of  the  property  specifically  directed  to 
be  employed  in  carrying  on  the  trade,  and  which,  at  all 
events,  was  liable  for  subsequent  debts :  the  petition 
prayed  that  the  Master  might  be  directed  to  receive  proof 
of  the  petitioner's  debts,  and  that  the  same  might  be 
paid  out  of  the  testator's  estate. 

None  of  the  children  had  attained  twenty-one. 

Mr.  L.  L&wndeSf  in  support  of  the  petition,  con- 
tended, that  the  whole  assets  of  the  testator  were 
answerable  for  the  debts  incurred  in  carrying  on  the 
trade  for  the  benefit  of  his  estate. 


Secondly, 
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Secondly,  that  the  widow  had  most  probably  paid  off 
the  debts  existing  at  the  testator's  death,  with  the  assets 
which  were  clearly  liable  to  the  claims  of  the  petitionersi 
and  even  out  of  the  produce  of  the  goods  furnished  by 
the  petitioners  after  the  testator's  death ;  in  which  case, 
he  contended,  the  petitioners  were  entitled  to  have  the 
assets  marshalled,  and  to  stand  in  the  place  of  the  cre- 
ditors so  paid. 
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Mr.  Pemberion  and  Mr.  K»  Parker^  for  the  testator's 
children,  contended,  that  the  testator  had  limited  the 
portion  of  his  estate  which  was  to  be  embarked  in  the 
trade,  and  which  portion  alone  was  liable  to  the  claims 
of  subsequent  creditors. 

Ex  parte  Richardson  (a},  Ex  parte  Garland  (6)  were 
cited. 

Mr*  Kinder sletf  and  Mr.  W.  C.  L.  Keene^  for  the 
widow. 

The  Master  of  the  Rolls. 

According  to  my  present  impression,  I  think  the 
testator  has  not  embarked  more  of  his  property  in  the 
trade  than  was  therein  at  the  time  of  his  death  :  he  in- 
tended to  give  a  discretion  as  to  augmenting  it,  not  to 
his  widow,  but  to  his  trustees  and  executors.  It  seems 
to  me,  that  any  person  dealing  with  one  carrying 
on  trade  must  be  taken  to  rely  on  the  personal  liability 
of  the  party  conducting  it;  but  the  security  is  not 
limited  to  the  personal  credit  of  the  party  where  the 
testator  has  directed  the  trade  to  be  carried  on  with 

his 


(a)  3  3f(Eu/.  138. 

{b)  10  Vea.  110.,  and  see 


Thompion  v.  Andrews,  I  Mtflne 
4-  JT.  lis. 
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his  assets;  without  authority  in  the  will,  executors 
have  no  right  so  to  deal  with  the  property  of  the  tes- 
tator and  carry  on  trade  with  his  assets;  a  party  there- 
fore who  relies  on  the  credit  of  the  testator's  estate, 
should  look  to  the  will  to  ascertain  the  extent  to  which 
the  testator  has  authorised  his  assets  to  be  embarked  in 
the  trade ;  and  if  any  one  had  looked  at  this  will,  he 
would  have  seen  that  it  was  limited  to  the  **  capital, 
credits,  stock  and  effects  which  were  due,  owing  or 
belonging  to  him  in  the  said  trade  or  business  at  the 
time  of  his  decease.*'  I  will,  however,  look  into  the  case, 
and  mention  it  again ;  perhaps,  in  the  mean  time,  some 
authorities  may  be  found  on  the  point. 


No  further  authorities  having  been  produced, 

Feb,  26.  The  Master  of  the  Rolls  said,  I  have  looked  into 

this  case,  and  remain  of  the  same  opinion,  that  the  pe- 
titioners, who  were  trade  creditors,  have  no  demand 
on  the  general  assets  of  the  testator,  but  only  on  that 
part  which  is  specifically  described  in  the  will  of  the 
testator,  and  which  he  directs  his  wife  shall  have  the 
sole  control  of. 


The  petitioners  are  entitled  to  an  inquiry,  as  to  what 
has  become  of  this  portion  of  the  assets,  but  it  must  be 
at  their  own  expense. 
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WILLIS  V.  CURTOIS.  „"S8. 

JDec,  14, 

^T^HE  questions  in  this  case  arose  on  the  construction  A  testator, 
^   of  the  wiU  of  Dr.  John  WiUis.  JSof  J^ 

sidence  at  A.^ 

It  appeared  that  he  had  three  places  of  residence :  bequeathed 

namely*  his  town  residence  in  Tenterden  SireeL  a  resi-  the  one  at  A. 
•^  ,         to  his  nephew; 

dence  at  Shillingthorpe^  where  there  was  an  establish-  and  also  *'  all 

ment  for   the  care    of  insane   patients,   and  anotlier  horggj^'^i^pf' 

establishment  of  the  same  kind  at  Greatford.     These  inents  and  his 

two  establishments  were  conducted  by  him  in  partner-  ^^^^i^  ^^^^ 

ship  and  with  the  assistance  of  his  nephew,  the  present  chattels"  in 

Plaintiff,  who  was  engaged  in  the  same  branch  of  the  house  and 

profession.  premiscnat 

'^  ii.; ''and  also 

his  household 

By  his  will,  dated  in  1835,  after  devising  to  the  Plain-  ^te^^k-^"" 

tiff,  Francis  Willisy  his  messuages,  &c.  at  ShiUingthorpe  ;  tures,  plate, 

and  having  also  devised  to  him  all  his  houses,  &c.,  of  Wq^q^^  J^^\ 

which  he  was  seised  or  entitled  for  an  estate  of  freehold  sorts  and 

brewinff 
or  for  terms  of  years,  he  proceeded  in  the  following  vessels,  and 

worrls  • likewise  his 

watches  and 
personal  orna- 

"I  give  to  my  said  nephew,  Francis   Willis  (the  Held'that  the 

Plaintiff),  all  the  live  and  dead  stock  at  ShiUingthorpe  household 

aforesaid ;  I  give  to  my  said  nephew,  Francis  Willis^  all  j^^^  J^^.^  ^^ 

my  right  and  interest  in  a  certain  lease  of  the  bouse,  ■®'  *'"*  ^- 

buildings,  lands  and  hereditaments  in  Greatford  afore-  bequest;  — 

said    ^"'  whether 
'  a  bust  would 
pass  under  the  latter  words,  qntsre? 
Manuscript  notes  of  a  physician,  of  his  attendance  on  a  patient,  and  which  were 
bound  up  in  volumes.  Held  to  pass  under  a  bequest  of  *'  all  and  cveiy  my  books 
in  and  about  my  house"  at  A, 

A  pocket-book  and  a  case  of  instruments,  usually  carried  about  the  person  of  a 
testator.  Held  not  to  pass  under  the  words  '*  personal  ornaments;" — but  whether 
a  gold  pencil  case,  tooth-pick  case,  lip*salve  box  and  eye-glass,  similarly  circum- 
stanced, would  pass,  quare? 
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said,  now  in  my  occupation,  from  the  Hon.  Charles 
Compton  Cavetidishy  granted  to  me  for  a  term  of  fourteen 
years,  five  of  which  will  have  expired  at  Lady^dqy 
next;  and  I  also  give  to  my  said  nephew,  Francis 
Willis^  all  my  carriages,  horses,  implements  and  my 
live  and  dead  stock  and  chattels  in  and  about  the 
house  and  premises  I  so  occupy  under  the  said  Charles 
Compton  Cavendish  ;  and  also  my  household  goods  and 
furniture,  pictures,  plate,  linen,  china,  liquors  of  all 
sorts  and  brewing  vessels,  and  likewise  my  watches  and 
personal  ornaments ;  I  also  give  unto  my  said  nephew, 
Francis  Willis^  all  and  every  the  books  in  and  about  my 
house  in  Tenterden  Street^  next  hereinafter  devised.''  He 
then  gave  and  bequeathed  all  that  his  messuage  or 
tenement,  hereditaments  and  premises  situate  in  TVii- 

« 

terden  Street,  unto  the  Defendants,  Peregrine  Curtois 
and  Atwill  Lake  and  their  heirs,  upon  trust  for  sale; 
and  he  directed  the  produce  to  become  part  of  the 
residue  of  his  personal  estate. 


The  testator  gave  the  residue  of  his  personal  estate 
to  the  Defendant  Curtois,  and  appointed  him  and  Mr. 
Lake  his  executors. 


At  the  time  of  the  testator's  death,  he  had  furniture 
and  effects  at  his  three  residences  at  Great/ord,  Shilling" 
thorpe  and  in  Tenterden  Street;  and,  amongst  other 
articles  in  Tenterden  Street,  there  was  a  bust  of  the 
Plaintiff's  grandfather,  and  thirty^two  uniformly  bound 
volumes  of  manuscripts  of  Dr.  John  and  Dr.  Robert 
Willis,  which  contained  copies  of  the  daily  reports 
of  their  attendance,  as  physicians,  upon  his  late 
Majesty,  King  George  the  Third,  to  the  Queen  in 
council;  and  one  MS.  journal,  containing  private 
memoranda  and  observations  on  the  state  of  health  and 
malady  of  his  late  Majesty. 

The 
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The  testator  also  possessed  an  ivory  tooth-pick  case        1898. 
with  a  portrait  of  his  father  in  the  centre,  a  gold  pencil 
case,  a  silver  lip-salve  box,  a  gold  eye-glass,  a  pocket- 
book  and  a  set  of  instruments!  which  he  usually  carried 
about  his  person. 

The  questidns  in  the  cause  were,  first,  whether  the 
Plaintiff  was  entitled  to  the  furniture,  &c.,  in  the  houses 
in  Tenterden  Street  and  ShiUingthorpe^  as  well  as  those 
in  the  house  at  Greatford;  secondly,  whether  the  MS. 
books  passed  under  the  gift  of  **  all  and  every  the  books 
in  and  about  the  house  in  Tenterden  Street^^  the  De- 
fendant contending  that  they  were  mere  loose  memoranda 
bound  together  and  did  not  pass,  and  insisting  that,  from 
the  nature  of  their  contents,  they  ought  not  to  be  pub- 
lished or  divulged,  and  ought  to  be  delivered  to  his 
Majesty;  thirdly,  whether  the  bust  passed  under  the 
words  household  goods,  &c. ;  and  fourthly,  whether  the 
tooth-pick  case,  &c.,  passed  under  the  words  **  watches 
and  personal  ornaments.'^ 

Mr.  Pemberton  and  Mr.  L.  Ixnvndesy  for  the  Plaintiff. 

Mr.  KindersUy  and  Mr.  J.  Russell,  contra, 

Rawlitigs  V,  Jennings  (a),  Allen  v.  Allen  (£),  Slanning 
V.  Style  (c),  were  cited. 

The  Master  of  the  Rolls. 

The  first  question  that  arises,  is  upon  the  household 
goods,  furniture  and  other  things  which  have  been 
particularly  adverted  to.  From  the  nature  of  the  dis- 
positions which  were  made  of  the  property,  it  would 
seem  probable,  that  the  testator  would  give  his  furniture 
at  Shillingthorpe  to  the  gentleman  to  whom  he  gave  the 

house, 
(fl)  13  V99.B9.  (c)  ff  P,  frttftam#,  354. 
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house,  and  who  was  to  carry  on  the  establishment  there ; 
and  would  seem  to  be  improbable  that  he  intended  to 
give  to  him  the  household  furniture  in  his  house  in 
Tenierden  Street,  which  he  directed  to  be  sold  and  con- 
verted into  money:  but  the  words  of  the  will  must 
determine  how  that  is  to  be. 


After  giving  certain  portions  of  his  property  to  his 
nephew,  he  proceeds  thus:  [his  Lordship  stated  the 
terms  of  the  bequest.]  The  first  question  in  this  case 
arises  on  the  effect  which  is  to  be  given  to  those  last 
words,  it  being  contended,  on  the  part  of  the  Plaintiff, 
that  this  constitutes  a  distinct  gift  of  all  his  household 
goods  and  furniture,  pictures,  plate,  linen,  china,  liquors 
and  so  on,  and  likewise  his  watches  and  personal  orna- 
ments wheresoever  they  might  happen  to  be  at  the  time 
of  the  testator's  death  ;  and  it  being  contended,  on  be- 
half of  the  Defendant,  that  this  must  be  restricted  to  such 
things  as  were  situate  at  Greatjbrd,  and  no  where  else. 


It  is  to  be  remarked,  that  if  it  was  his  intention 
to  make  that  restriction,  he  might  easily  have  adopted 
a  mode  of  doing  it,  different  from  that  which  is  here 
adopted,  for  nothing  could  be  more  easy  than  for  him 
to  say,  ^'  all  my  carriages,  horses,  household  goods, 
&c.,  at  Greatford ; "  this  would  have  been  the  natural 
and  easy  way  of  doing  that,  which  it  is  contended, 
on  the  part  of  the  Defendant,  he  intended  to  do.  An- 
other mode  which  he  might  have  adopted  was  by  the 
addition  of  a  single  word ;  he  might  have  said,  **  And 
also  my  household  goods  and  furniture  there"  which 
would  have  made  it  perfectly  clear  and  distinct  He 
has  not  done  either  of  those  things,  and  the  argument 
used  on  this  occasion  is  this :  that  the  testator  has  said, 
<*  I  also  give  my  said  nephew  all  my  carriages,  &c.,  at 
Greatfordj  and  also  all  my  household  goods,  &c.,"  the 

word 
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word  ^'give'*  being  connected  with  both  those  parts  of 
this  sentence.  This  circumstance  is  certainly  to  be 
taken  notice  of;  and  we  must  consider  what  it  was  that 
the  testator  was  likely  to  have  done,  and  what  was  pro- 
bably the  meaning  of  the  words  which  he  has  used.  The 
'*  household  goods  and  furniture,  &c.''  might  very  well 
have  been  applied  to  such  things  as  were  at  this  par* 
ticular  place  f  but  the  words  <^  likewise  my  watches 
and  personal  ornaments "  seem  incapable  of  that 
construction :  personal  ornaments  were  things  that  he 
was  likely  to  have  about  with  him,  and  it  is  not  likely 
that  he  should  join  them  to  things  he  might  have  at  a 
particular  place;  and  I  do  not  think  that  the  words 
admit  of  the  interpretation  attempted  to  be  put  on 
them.  It  is  not  likely,  a  priori,  that  he  intended  to 
give  all  his  furniture  in  Tenterden  Street ;  it  is  very 
likely  he  intended  to  give  all  the  furniture  at  Shillings 
thorpe,  and  those  circumstances  might  neutralise  one 
another ;  but  the  words  <^  all  my  household  goods  and 
furniture ''  not  being  words  connected  with  anything 
else,  and  no  reason  appearing  to  shew  that  it  was  meant 
they  should  be  confined  to  a  particular  locality,  it  ap- 
pears to  me  that  they  must  be  construed  in  the  general 
signification  here  expressed,  and  that  the  gift,  therefore, 
is  of  all  the  household  goods,  &c. 


18S8. 


Willis 

V. 
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The  next  question  that  arises  is  on  the  following 
sentence  in  the  will :  **  I  also  give  unto  my  said  nephew, 
Francis  Willis^  all  and  every  the  books  in  and  about  my 
house  in  Tenterden  Street** 


The  testator  seems  to  have  had  a  library  of  printed 
books,  and  had  also  in  his  house  in  Tenterden  Street  a 
collection  of  books  bound  into  volumes,  which  contained 
manuscript  notes  of  his  attendance  upon  the  late  King, 
George  the  Third.     Those  volumes,  no  doubt,  are 

Vol.  I.  O  volumes 
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The  next  question  is  as  to  the  personal'ornaments : 
the  words  are  **  my  watches  and  personal  ornaments." 
The  question  applies  to  some  few  things  said  to  be  of 
small  value^  viz.  a  tooth-pick  case,  a  pencil-case,  an  eye- 
glass and  a  case  of  instruments,  and,  as  it  is  now  said,  a 
pocket-book.  I  do  not  consider  the  pocket-book  and 
case  of  instruments  personal  ornaments. 


With  respect  to  the  other  things,  they  are  articles 
of  utility;  and  the  question  seems  to  be,  whether  a 
thing  that  is  ornamental  and  capable  of  being  applied 
to  useful  purposes,  is,  or  is  not,  to  be  considered  as  an 
ornament.  I  think  there  was  a  case  in  which  such  a 
point  had  to  be  considered.  There  are  some  things  of 
no  personal  use,  a  common  ring  for  instance,  which 
may  be  set  round  with  diamonds  and  be  of  extreme  value, 
and  yet  of  no  use  except  as  an  ornament;  but  it  may 
be  said,  if  you  convert  that  into  a  signet  ring  and  seal 
letters  with  it,  in  consequence  of  that  useful  purpose  to 
which  it  is  applied,  it  becomes  an  article  of  utility  as 
well  as  of  ornament :  a  shirt  pin  is  equally  useful,  and 
various  things  of  that  sort  might  be  suggested :  a  pencil- 
case  certainly  is  useful  as  containing  the  pencil.  I  think 
there  was  some  decision  in  the  case  I  have  a  recollec- 
tion of,  relative  to  similar  articles,  and,  therefore,  I  shall 
look  to  it;  the  inclination  of  my  opinion  is,  that  though 
those  things  were  capable  of  being  connected  with  per- 
sonal use,  yet  they  were  considered  as  per3onal  orna- 
ments in  the  sense  in  which  the  testator  intended  them. 
If  you  come  to  a  minute  definition,  they  may  not  be  so ; 
but  at  the  same  time  they  may  be  put  in  such  a  form 
and  appearance  that  the  ornamental  part  is  paramount 
to  the  useful  part,  and  consequently  they  might  pass  as 
ornaments.     I  will  look  for  the  case,  (a) 


(a)  No  judgment  was  given 
on  the  reserved  points^  as,  after 
what  had  fallen  from  the  Court, 


the  solicitors  of  the  parties  inti- 
mated their  desire  of  arranging 
the  differences. 
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Fe6,2l.2S. 

TN  this  case  the  Plaintiff  obtained  a  common  injunc-  An  order  iit«t 

tion  for  want  of  an  answer ;  the  Defendant  put  in  ^^  common 

his  answer  on  the  23d  ol  January ;  he  did  not,  as  he  injunction, 
.  ,  ^  ,  1  .  T  .  1       i_.  •  J  •  •  ^     obtained  after 

might  have  done,  immediately  obtain  an  order  m&i  to  exceptions  to 

dissolve  the  injunction,  and  on  the  9th  of  February,  the  J^®  answer 

•*  *^    ,       have  been 

Plaintiff  delivered  exceptions  to  the  answer.    The  Plain-  filed,  is  irre-  ; 

tiff  was  bound  to  wait  eight  days  before  he  referred  the  ^ 
exceptions,  and  in  the  meantime,  1.  e.  on  the  15th  of 
February^  the  Defendant  obtained,  and  on  the  following 
day  served,  an  order  nisi  to  dissolve  the  injunction :  on 
the  18  th  of  Febrttary  the  Plaintiff  obtained  an  order  to 
refer  the  exceptions,  and  on  the  21st  he  moved  to  dis- 
charge the  order  nisi  for  irregularity. 

Mr.  James  Busselly  in  support  of  the  motion,  relied  on 
WiUiams  v.  Davis  (a),  where  it  was  held,  that  an  order 
to  dissolve  an  injunction  nm,  obtained  after  exceptions 
filed  to  the  answer,  was  irregular. 

Mx.BetheUy  contrd^  referred  to  the  fifth  order  1828  (&}, 
and  relied  on  1  Smiths  Chancery  Practice  (c),  to  shew  that 
the  case  of  WiUiams  v.  Davis  was  not  followed  in  prac- 
tice. 

Mr.  James  Sussell^  in  reply,  cited  Candler  v.  Parting- 
ion  {d)  to  shew  that  the  PlaintiS^  being  in  possession  of 
the  injunction,  could  not  refer  the  exceptions  instatUer. 


The 

(a)  1  ^m.  ^  Siu.  S62.  (c)  8  ed.  p.  614. 

lb)  2  BuueU,  App.  6.  Id)  6  Mad.  102. 

O  3 
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The  Master  of  the  Rolls. 

In  the  case  of  Williams  v.  Davis  (a)  it  was  expressly 
decided,  that  it  was  irregular  to  obtain  an  order  nisi  to 
dissolve  an  injunction^  after  exceptions  to  the  answer 
were  filed;  but  a  doubt  having  been  raised,  whether 
that  case  was  decided  in  conformity  with  the  practice  of 
the  Court,  and  it  being  alleged  on  respectable  authority 
that  a  contrary  practice  had  prevailed,  I  thought  it  right 
to  make  enquiries  on  the  subject ;  and  in  the  result  I 
am  informed,  that  among  the  officers  of  the  Court,  there 
is  a  general  impression  that  it  is  regular  to  obtain  an 
order  nisi  to  dissolve  an  injunction  after  exceptions  to 
the  answer  are  delivered,  and  that  it  would  be  very  dis- 
advantageous to  the  Defendant  if  the  practice  were 
otherwise;  but  no  satisfactory  evidence  has  been  pro- 
duced to  me,  that  such  practice  has  actually  prevailed 
at  any  time ;  and  considering  that,  under  the  general 
orders,  the  Defendant  is  at  liberty  to  obtain  an  order 
nisi  to  dissolve  the  injunction  as  soon  as  his  answer  is 
filed,  and  before  exceptions  to  it  can  be  delivered,  I 
cannot  say  that  he  appears  to  me  to  have  any  reason  to 
complain  of  hardship,  if,  having  lost  this  advantageous 
position  by  his  own  neglect  in  waiting  till  exceptions  are 
delivered,  he  should  have  still  further  to  wait,  till  the 
exceptions  are  disposed  of,  before  he  recovers  the  same 
position. 


He  may,  at  any  time  after  the  exceptions  are  de- 
livered, obtain  an  order  to  refer  them,  and  if  he  does 
not,  the  Plaintiff  must  obtain  such  order  within  a  very 
limited  time. 


At  the  same  time,  it  does  not  appear  to  me  that  any 
inconvenience  would  follow  from  allowing  the  course 

which 

(a)  I  Sim.  4^  Stu.262. 
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which  has  been  adopted  by  the  Defendant  in  this  case^ 
and  some  time  might  be  saved  by  it;  and  if  the  case  of 
Williams  v.  Davis  had  not  been  decided,  I  should  not 
have  been  disposed  to  interfere. 


1899. 


But  I  do  not  think  myself  at  liberty  to  permit  a  vague 
notion  (unsupported  by  authorities  or  orders)  of  what 
is  or  ought  to  be  the  practice,  to  prevail  against  a  clear 
authority,  an  adherence  to  which  does  not  appear  to  me 
to  involve  any  material  inconvenience;  the  disadvan- 
tageous position,  in  which  it  is  supposed  the  Defendant 
would  be  placed,  would  always  be  avoided  by  his  ap- 
plication for  an  order  nisi  to  dissolve  the  injunction  as 
soon  as  he  has  put  in  his  answer. 

On  the  authority  of  Williams  v.  Davis,  I  consider 
the  order  which  the  Defendant  has  obtained  to  be  irre- 
gular, and  it  must  therefore  be  discharged. 


GRAY  V.  GRAY. 

#^N  openinjg  this  matter,  by  Mr.  Bellj  counsel  for  the 
^"^  Plaintiff,  it  was  alleged  that,  by  an  order  in  this 
cause,  it  was  ordered,  that  the  freehold  and  leasehold 
estates  of  the  testator  should  be  sold ;  that  John  Sidney 
purchased  lot  27. ;  and  that  the  Master's  report,  which 
was  dated  the  12th  of  May  1809,  was  confirmed  by  an 
order  of  the  10th  of  December  1810:  that  a  reference 
to  the  Master,  to  see  if  a  good  title  could  be  made,  was 
made  on  the  15th  of  January  1811;  and  the  Master 
(no  one  having  attended  for  the  purchaser)  reported, 
on  the  18th  of  Novemba^  1811,  that  a  good  title  could 

0  4  be 


L.C. 

1811. 
Dec.  6. 

A  resale  of 
property,  sold 
undera  decree, 
ordered,  in 
case  the  pur- 
chaser did  not 
pay  his  money 
into  court 
within  a  given 
time;  and  the 
purchaser 
ordered, in 
that  case,  to 
make  good  the 
deficiency  and 
to  pay  the 
coKts  of  ail  the 
proceedingti. 
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be  made :  that  this  report  had  been  confirmed  nisi  on 
the  28th  of  November  1811. 

On  hearing  the  orders,  the  report  and  an  affidavit  of 
service,  his  Lordship  now  ordered,  that  the  report  of 
the  Master  should  be  absolutely  confirmed,  and  that 
John  Sidney  should  pay  the  costs  of  this  application, 
and  all  other  costs  incurred  in  confirming  the  said  John 
Sidney  as  purchaser  of  the  said  premises  and  com- 
pelling him  to  complete  the  purchase  thereof;  and  that 
he  should,  on  or  before  the  20th  of  January  1812,  pay 
515/.  into  Court;  **  and  in  default  of  the  said  John  Sid- 
neys paying  the  said  sum  of  515/.  into  the  Bank,  By 
the  time  aforesaid,  it  was  ordered  that  the  said  pre- 
mises should  be  resold,  with  the  approbation  of  the 
said  Master,  to  the  best  purchaser  or  purchasers  that 
could  be  got  for  the  same ;  and  in  case  the  said  pre- 
mises should  not  be  resold  for  so  much  money  as  the 
sum  of  515/.,  it  was  ordered  that  the  Master  should 
tax  the  costs  of  such  resale ;  and  it  was  ordered,  that 
the  said  John  Sidney  should  pay  the  deficiency  between 
the  said  sum  of  515/.  and  what  the  said  premises  should 
be  resold  for  at  such  resale,  to  be  ascertained  by  the 
said  Master,  into  the  Bank:  and  it  was  ordered  that 
the  said  John  Sidney  should  pay  the  costs  of  such  re- 
sale, when  taxed."  (a) 


(a)  An  abstract  of  the  order 
in  this  case,  which  is  stated  in 
2  Smith's  Chancer jf  Practice,205.y 
by  the  name  of  Sanders  v.  Gray^ 
is  printed,  in  consequence  of  its 
having  been  relied  on  in  Shall- 
cross  V.  Hibbertson.  Rolls, 
Feb.  2.  and  March  6.  18J9.   Mr. 


Lovat,  in  support  of  the  appli- 
cation; Mr.  Pembertouy  contrtL  In 
the  latter  case^however,  an  order 
was,  after  argument,  made,  by 
arrangement  between  the  parties, 
to  discharge  the  purchaser,  and 
that  the  costs  should  be  costs  in 
the  cause. 
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HAIGH  ».  GRATTAN.  M.R. 

1839. 
March  22. 

T)Y  the  decree,  dated  in  Febmary  1837}  it  was  or-  A  receiver 
-*^  dered,  that  the  Master  should  appoint  a  proper  p^i"fe5^o 
person  to  collect  and  get  in  the  outstanding  personal  get  in  the  out- 
estate  of  the  testator,  and  should  make  him  an  allow-  ^f  ^  testator, 
ance  in  respect  of  his  collecting  such  personal  estate.        theCourtga?e 

^  or  leave  to  a 

party  who  was 

A  receiver  was  accordingly  appointed,  who  entered  ^il^i"8  ***  Wf 

into  the  usual  recognizances  for  the  sum  of  24^45/.  the  estate  into 

Court  to  do 
BO,  in  order  to 
The  personal  estate  in  England  consisted  of  half  a  save  the 

mortgage  debt  for  3990/.  and  arrears  of  interest.  which  would 

have  been  in- 

The  testator  had  certain  life  annuities,  secured  upon  ^"^paMed 
estates  in  Ireland^  and  by  policies  of  the  Royal  Ex-  through  the 
change  Assurance  for  the  sums  of  2769/.  and  2307/.,  receiver, 
the  policies  for  which  were  in  the  Master's  office.     The 
life  having  dropped,  these  sums  became  payable. 

A  petition  was  presented  by  the  Plaintiffs,  praying 
a  reference  to  the  Master,  to  see  if  the  receiver  should 
give  any  further  security  to  be  answerable  for  what  he 
should  receive  in  respect  of  the  policies ;  and  if  the  said 
Master  should  so  find,  then  that  further  security  might 
be  given  accordingly. 

A  cross-petition  was  presented  by  some  of  the  De- 
fendants, stating  that  the  Assurance  Company  were 
willing  to  pay  the  money  into  Court,  and  praying 
that  they  might  be  at  liberty  so  to  do,  whereby  the 
poundage,  amounting  to  253/.,  and  other  expenses, 
would  be  saved. 

Mr. 
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Haigh 

V. 
GaATtAN. 


Mr.  Tinney  and  Mr.  £.  lioyd^  in  support  of  the  first 
petition,  said  that  the  petition  had  been  presented  on 
the  supposition  that  the  receiver  was  entitled  to  receive 
the  amount  of  these  policies ;  and  that  it  would  be  unjust 
to  deprive  a  receiver  of  the  benefit  of  his  poundage  on 
a  portion  of  the  estate,  because  that  part  could  be  coU 
lected  with  greater  facility  than  the  rest,  and  thus  throw 
on  a  receiver  the  burthen  of  collecting  that  part  only 
of  the  estate,  respecting  which  there  was  a  difficulty; 
that  the  order  for  a  receiver,  beikig  part  of  the  decree, 
could  not  be  altered  by  petition. 

Mr.  Pemberton  and  Mr.  Crawford^  contra  and  in 
support  of  the  second  petition. 


The  receiver  did  not  appear. 

The  Master  of  the  Rolls  said  that  he  could  not 
conceive  that  the  receiver  had  such  a  vested  right  to 
collect  the  whole  estate  as  seemed  claimed  in  this  case ; 
that  parties  were  not  to  create  a  difficulty,  or  to  refuse 
to  avail  themselves  of  the  facility  of  having  the  money 
brought  into  Court  without  any  expense,  in  order  that 
the  receiver  might  obtain  a  poundage. 


AprU  1 7. 


An  increased 
allowance  for 
maintenance 
made  out  of 
the  property 
of  infants,  for 
the  purpose  of 
supporting 
their  parents 
who  were  in 
great  indi- 
geace. 


ALLEN  V.  COSTER. 

npHE  testatrix,  by  her  will,  dated  in  1828,  expressed 
-""  herself  as  follows :  — **  I  give  to  my  executors  and 
trustees  hereinafter  named  and  the  survivors  or  survivor 
of  them  the  principal  sum  of  6000/.  new  4  per  cent  an* 
nuities,  in  trust  to  pay  the  dividends,  interest  and  pro- 
duce thereof,  from  time  to  time  as  the  same  shall  become 
due  and  be  received,  unto  George  Allen^  of  Northton^ 

labourer, 
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labourer)  to  be  applied  ^  him  Jbr  the  tnainienanee  and 
education  rfQeorge  Allen  the  younger  and  EUtabelh  AUen^ 
the  son  and  daughter  of  the  said  George  AUeti^  of  Norths 
ton^  until  the  said  Elizabeik  Jllen  shall  have  attained 
the  full  age  of  twenty-one  years,  then  Upon  trust  that 
my  said  cKeeutors  and  trustees  and  the  sttryivora  and 
survivor  of  them  do  and  shall  pay  and  divide  the  said 
sum  of  6000/.  new  4  per  cent  annuities,  after  setting 
apart  so  mudi  thereof  as  will  produce  the  two  several 
sums  of  20^  a  year  each,  which  I  have  hereinafter  given 
to  the  said  George  Alien  and  to  Hope  Allen  his  wife  and 
the  survivor  of  them,  for  their  lives,  unto  and  equally 
between  the  said  George  Allen  the  younger  and  Elizas 
leth  Allen,  for  their  absolute  use  and  benefit;  and  if 
either  of  them,  the  said  George  Allen  the  younger  and 
Etipsabeih  Allen  should  happen  to  die  before  the  said 
EUzabeih  Allen  shall  attain  her  said  age  of  twenty-one 
years,  then  I  give  the  full  part  of  him  or  her  so  dying 
to  the  survivor  of  them  the  said  George  Allen  the  younger 
and  Elizabeth  Allen^  when  and  as  soon  as  he  or  she  shall 
attain  the  age  of  twenty-one  years ;  and  as  soon  as  the 
said  Elizabeth  Allen  shall  have  attained  the  said  age  of 
twenty»one  years,  or  in  the  event  of  her  death,  then 
when  and  as  soon  as  the  said  George  Allen  the  younger 
shall  have  attained  his  age  of  twenty-one  years,  whereby 
the  payment  of  the  dividends  or  interest  to  the  said 
George  Allen  the  father  will  cease,  then  and  from  thence- 
forth I  direct  my  said  executors  and  trustees  and  the 
survivors  and  survivor  of  them,  to  pay  the  said  George 
Allen  the  father,  for  and  during  the  term  of  his  natural 
life,  and  also  to  pay  to  the  said  Hope  Allen,  for  and 
during  the  term  of  her  natural  life,  an  annuity  or  clear 
yearly  sum  of  20/«  each,  to  be  paid  to  them  respectively, 
by  equal  half-yearly  payments,  out  of  the  dividends 
which  will  become  due  on  the  said  new  4  per  cenL  an- 
nuities half-yearly  at  the  Bank  of  England ;  and  upon 

the 
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18S9.  the  decease  of  the  said  George  AUen  the  father  and 
Hope  Allen  his  wife^  I  direct  the  said  annuities  of  2Ql. 
given  to  him  or  her  who  shall  so  die  shall  go  and  be 
paid  to  th'b  survivor  or  longest  liver  of  them  the  said 
George  AUen  the  father  and  Hope  Allen :  then  I  direct 
that  the  said  stocks  or  funds  which  shall  have  been  so 
set  apart  for  securing  payment  of  the  said  annuity, 
together  with  all  dividends  and  interest  (if  any)  then 
due  or  growing  due  thereon,  shall  be  paid  to  and  equally 
divided  between  the  said  George  AUen  the  younger  and 
Elizabeth  Allen^  in  case  they  shall  have  attained  the  age 
of  twenty-one  years,  or  to  the  survivor  of  them,  in  case 
either  of  them  shall  have  died  under  the  age  of  twenty- 
one  years.** 

The  testatrix  died  in  1829.  George  Allen  the  elder 
was  a  person  of  low  circumstances,  being  a  common 
bricklayer^s  labourer,  and  in  consequence  of  the  mis- 
conduct of  himself  and  wife,  the  guardianship  of  his 
children,  who  were  both  infants,  had  been  committed, 
by  the  Court,  to  other  persons. 

The  fund  now  consisted  of  6000/.  new  S  per  cent  an- 
nuities, the  sum  of  512/.  185.  M.  bank  3  per  cent  annui- 
ties and  25/.  9s.  cash. 

George  Allen  the  elder  and  Hope  his  wife  presented 
this  petition  in  the  cause,  submitting,  **  that  upon 
the  true  construction  of  the  said  testatrix's  will,  they 
were  entitled,  during  the  minorities  of  the  said  in&nt 
Plaintiffs,  to  the  dividends  which  had  accrued  and  the 
accruing  and  future  dividends  on  the  said  6000/.  bank 
annuities,  from  tlie  death  of  the  said  testatrix,  during 
the  minorities  of  the  said  in&nt  Plainti£fs,  after  properly 
providing  for  their  maintenance,  education  and  bring- 
ing up." 

The 
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The  parents  were  in  a  state  of  great  indigence,  and        18S9. 
kept  from  the  parish  hy  a  person  who  charitably  allowed 
them  105.  a  week,  until  their  rights  on  this  petition  had 
been  determined. 

Mr.  Kindersle^  and  Mr.  Sogers^  in  support  of  the 
petition,  contended,  that  this  was  a  gift  to  the  parents 
subject  to  a  trust  for  the  maintenance  and  education  of  the 
children,  and  that  the  surplus,  after  the  performance  of 
those  trusts,  belonged  to  the  parents  (a) ;  and  they  relied 
on  the  case  of  Heysham  v.  Heysham  {b)  to  shew  that  the 
Court  might  extend  the  allowance  to  the  infants,  in 
order  to  support  the  parents. 

Mr.  Pewberton  and  Mr.  Bird^  carUrd. 

Mr.  WiUcocij  for  the  executors. 

The  Master  of  the  Rolls.  I  think  this  is  a  case  in 
which  the  Court  can  increase  the  maintenance  of  the 
children  for  the  support  of  their  parents;  I  feel  reluctant 
in  doing  it,  for  the  conduct  of  the  parents  has  been  of 
the  worst  kind ;  but  I  think,  that  without  saying  any 
thing  as  to  the  construction  of  the  will,  I  may  give  to 
the  infants  the  benefit  of  the  income  of  the  property,  so 
as  to  assbt  the  parents :  To  do  so  is  evidently  for  the 
benefit  of  the  infants  themselves. 

(a)  See  Andrewt  v.  Partmghnf         (b)  I  Cox,  179. 
sCMr,233.  Hambky  y.  GUbart, 
Jacob,  354. 
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May  22.  ROBINSON  V.  WOOD. 

Notice  of        rflHIS  was  a  motion  that  two  of  the  Defendants,  who 

motion  was         ■ 

given  for  tbe     -^    were  executors,  might  pay  a  sum  of  money  into 

moneyTnU)      court ;  but  the  notice  made  no  mention  of  the  inyest- 
court,  but  the   ment  of  the  money  when  paid  in. 

notice  did  not 
proceed  to 

state  that  an        The  motion  coming  on,  one  of  the  Defendants  did  not 
wouid^be^'^      appear^  and  the  order  was  made  against  him  on  his 

made  for  its       default 

investment; 

one  of  the 

parties  did  not      Mr.  Pemberton  asked  that  the  money,  when  paid  in, 

appear  on  the  .  i^ »  r  * 

motion:  Held,  might  be  laid  out  in  the  purchase  of  consols. 

that  no  order 
for  investment 

of  the  fund  7^^  MASTER  ^Mf  RoLLS.  It  is  generally  considered, 

^^^^  as  a  matter  of  course,  to  have  money  invested  when  paid 

into  court ;  but  I  recollect  that  when  there  were  great 
fluctuations  in  the  price  of  the  stocks,  it  was  very  far 
from  being  a  matter  of  course,  the  investment  being 
then  very  often  productive  of  serious  inconvenience;  as 
the  motion  does  not  refer  to  the  subject,  I  cannot,  in 
the  absence  of  one  of  the  Defendants,  make  any  order 
as  to  investing  the  money  when  paid  in. 


CASEa  IN  CHANCERY.  SOT 
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T 


GREEN  IV  HOLDEN.  Jwu  w, 

HIS  was  a  petition  praying  that  a  person  might  be  A  mortgagee 
appointed,  in  the  place  of  John  Cleveland  Qreen^  to  ^**  o?thc°^ 
join  the  petitioner,  William  Henry  Oreen,  and  the  De-  jurisdiction : 
fendant,  Howard  Fletcher^  in  the  conveyance  of  certain  case  was  not 
freehold  and  copyhold  property,  within  the 

i      WW   •  ^«      Cm  Ol/«s 

the4&5H^.4. 

It  appeared  that,  in  1829,  certain  trust  monies  held  c.83.,  or  the 

^  1  &  s  Vict. 

by  John  Cleveland  Green,   William  Henty  Green  and  ^,^9, 

Howard  Fletcher,  were  advanced,  on  mortgage,  to  Samuel 

Fletcher  and  Bichard  Westley  Fletcher,  and  the  freehold 

and  copyhold  property  in  qaestion  was  conveyed  by  way 

of  mortgage  to  the  three  trustees  accordingly. 

By  the  decree  in  this  suit,  which  was  instituted  by 
John  Cleveland  Green  and  William  Henty  Green,  the 
property  was  directed  to  be  sold,  for  the  purpose  of 
discharging  the  mortgage,  wherein  all  proper  parties 
were  to  join  as  the  Master  should  direct.  The  property 
was  sold  accordingly,  and  the  purchases  confirmed  by 
the  Court. 

The  purchasers  requiring  conveyances,  and  John 
Cleveland  Green  being  permanently  resident  in  Canada^ 
this  petition  was  presented  for  the  purpose  above  stated, 
on  the  supposition  that  the  case  came  within  one  of  the 
statutes  of  1  W.  4.  c.  60.,  ^iiSW.\.  c.  SS.,  and  1  k 
2  Via.  c.  69. 

Mr.  Peodferton  in  support  of  the  petition. 

The  Master  oj  the  Rolls  declined  making  any  order 

on  the  petition. 

Mr. 
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18S9«  Mtm  Parryy  who  was  with  Mi.  Pemberton^  afterwards 

called  the  attention  of  the  Court  to  Ex  parte  Whitton  (a), 
where  his  Lordship  had  held,  that  mortgagees  and  the 
heirs  of  mortgagees  were  within  the  eighth  section  of 

1  W.  4.  c.  60.,  explained  by  4  &  5  fF.  4.  c.  23.  s.  2.  He 
also  referred  to  Be  WiUson.  (b)  He  admitted,  however, 
that  this  case  did  not  come  within  1  &  2  VicL  c.  69. 

The  Master  of  the  Rolls  still  declined  to  make  any 
order,  saying,  that  doubt  had  arisen  respecting  the  order 
which  he  had  made  in  Ex  parte  Whitton^  and  that  the 
act  1  &  2  Vict.  c.  69.  had  passed  for  the  purpose  of 
declaring  that  the  summary  jurisdiction  was  given  in 
cases  where  mortgagees  died  seised  of  the  land  without 
having  been  in  possession  or  receipt  of  the  rents.  Ex 
parte  Whitton  was  founded  on  the  supposition  that  the 
8th  section  of  the  1  W.  4.  c.  60.,  taken  in  connection 
with  the  4  &  5  W.4i.  c.  23.,  applied  to  mortgagees  as 
well  as  trustees ;  but  the  act  1  &  2  Vict.  c.  69.  having 
declared  that  the  stat.  1  W.  4.  c.  60.  and  4  &  5  )7^  4. 
c.  23.  should  not  be  construed  to  extend  to  any  case  of 
mortgagees  dying  seised  of  land  except  those  expressly 
provided  for,  appeared  to  him  at  the  same  time  to  pre- 
clude the  extension  of  the  e£fect  of  the  8th  section  of 
\  JV.  Ai.  c  60.,  by  construction,  to  any  other  case  of 
mortgage.  He  had  been  informed  by  the  Vice-chan- 
cellor that  it  had  been  submitted  to  him  that  the  effect 
of  section  3.  of  1  &  2  Vict.  c.  69.  was  to  repeal  the  6th 
section  of  the  1  W.  4.  c.  60.,  and  he,  the  Master  of  the 
Rolls,  had  stated,  that  in  his  opinion  sect.  3.  of  1  & 

2  Vict.  c.  69.  had  no  such  effect.  There  was  a  misap- 
prehension if  he  had  bden  supposed  to  state  that  the 
same  enactment  did  not  affect  the  construction  which 
had  previously  been  put  upon  the  8th  section  of  1  W.^. 
c.  60. 

(a)  1  Keen,  280.  {b)  8  Simont,  392. 
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The  Earl  of  ILCHESTER  v.  The  Earl  of  March  s.  12. 

CARNARVON- 

ri^HE  question  in  this  case  was,  whether  the  devisees  Tlie  testator 
''-    of  an  estate,  which  was  subject  to  a' mortgage,  were  t«^[^BU^  by 
to  take  it  cum  onere^  or  whether  the  mortgage  was  to  be  demise:  he 

discharged  out  of  the  personal  estate  of  the  testator.         (te?i8ed  one  of 

them  (the 

It  will  be  convenient  to  state,  that  the  names  of  the  while  the 
last  three  Earls  of  Carnarvon  were  Henry^  Henry  George^  jj^|^* 
and  Henry  John  George^  the  present  EarL  descended  on 

T  his  heir ;  and 
^^  be  devised  all 
his  estetes  (except  the  Blutuden  and  MartUm),  and  bequeathed  his  personal  estate  to 
his  heir,  subject  to  the  payment  of  his  debts.  The  heir  afterwards  covenanted  to  ex- 
onerate theBiuntden  estate  from  the  mortgage^  and  he  subsequentlv  joined  in  a  deed, 
whereby,  with  the  concurrence  of  the  mortgagee,  who  was  satisfied  that  the  Marsion 
estate  was  a  sufficient  securitv,  the  term,  as  to  the  Marston  estate  alone,  was  trans- 
ferred to  trustees  to  secure  the  mortgage  money.  The  heir  by  his  will  devised  the 
Marston  estate  specifically,  upon  certain  trusts,  and  he  gave  all  his  other  real  and 
oersonal  estate  to  his  eldest  son,  **  subject  to  the  payment  of  his  debts  and  the 
fulfilment  of  all  his  contracts  and  obligations  :**  Held,  that  the  devisees  of  the 
ManUm  estate  took  it  subject  to  the  mortgage,  and  were  not  entitled  to  have  it 
exonerated  out  of  the  personal  estate  of  the  second  testator. 

Vou  I.  P 
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1839.  In  February  l%0%^Hemy  Earl  of  Carnarvon^  the  first 

,j!^"V'"^    testator,  being  seised  of  the  Bhmsden  estate,  purchased 
Ilchbstsr     an  estate  called  the  Marston  estate ;  to  accomplish  this  he 

The£   I   f    '^o^<>^^A^u™o^^^^O^-^f^''^''^^'''''Ky^^^^^^^^^^^ 
Carnabvon.   Charles  Herbert ;  and  by  an  indenture  of  the  17th  of 

Febriiary  1808,  he  demised  both  the  Marston  and  the 
Bhmsden  estates  to  Lord  Bamney  and  Charles  Herbert^ 
by  way  of  mortgage,  for  a  term  of  2000  years,  for  securing 
the  8400/. ;  and  he  further  secured  that  sum  by  his  bond 
and  covenant.  He  had  previously  to  these  transactions 
made  his  will,  dated  the  29th  of  September  1808,  by 
which  he  devised  the  Blunsden  estate  to  his  son  Charles 
Herbert  for  life,  with  remainder  over  to  the  children  of 
Charles  Herbert ;  and  he  gave  and  bequeathed  all  his  ma- 
nors and  hereditaments,  except  the  Blunsden  estate,  and 
also  all  his  personal  estate  and  effects  to  Henry  George^ 
afterwards  Earl  of  Camaroonj  subject  to  the  payment 
of  his  debts,  and  of  the  legacies  thereby  given. 

The  first  testator,  Henry  Earl  of  Camaroonj  died  in 
1811,  and  his  will  was  proved  by  Henry  George^  Earl 
of  Carnarvon,  who  then  became  entitled  to  all  the  real 
estate  of  the  testator,  except  the  Blunsden  estate,  and 
also  to  his  residuary  personal  estate,  which  was  moire 
than  sufficient  to  pay  the  debts  and  legacies.  The 
Marston  estate,  however,  did  not  pass  by  the  wDI,  but 
descended  to  Henry  George,  Earl  of  Carruavon,  in  con- 
sequence  of  the  testator  not  having  republished  his  will 
after  the  purchase  of  that  estate. 

Augusta  Elixabeth  Herbert,  the  only  child  of  the  testa- 
tor's son  Charles  Herbert,  became,  after  his  death,  entitled 
to  the  Blunsden  estate;  and  by  the  settlement  executed  on 
her  marriage,  dated  the  8th  of  May  1824,  the  Blunsden 
estate  was  conveyed  to  Henry  George,  Earl  o{  Carnarvon, 
and  the  Earl  of  Bossfyn,  upon  trust  to  sell,  and  to  hold  the 

produce 
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prodace  on  the  trusts  therein  mentioned;  axid  Henry       1 8 89. 
George f  Earl  of  Camarootij   thereby  covenanted  with    •^^'g^T^r 
JameSj  Earl  of  Bosslyn^  his  heirs,  executors,  adminis*    iLCHssna 
trators,  and  assigns,  that  he,  Henry  George^  Earl  of   ,^^  j^v  j  ^ 
Carruxrvonj  hb  heirs,  executors,  or  administrators  would,   Cabnaxtok. 
when  and  as  any  sale  should  take  place  of  the  Bbmsden 
estate,  or  of  any  part  thereof,  procure  a  discharge  of  the 
same  manor  and  hereditaments  from  all  principal  money 
and  interest  due  on  the  mortgage :  to  the  intent  that  the 
purchasers  of  such  parts  thereof  as  might  be  sold,  and 
the  trustees  of  such  parts  thereof  as  might  not  be  sold, 
might,  at  the  costs  of  the  purchasers,  or  of  such  trust 
estate,  be  enabled  to  procure  a  surrender  or  assignment 
of  the  said  mortgage  term  of  2000  years :  and  also  that 
he  the  said  Hettry  George^  Earl  of  Carnarvon^  his  heirs, 
executors  and  administrators,  would^from  time  to  time, 
and  at  all  times  thereafter,  protect,  exonerate  and  keep 
indemnified  the  said  manors  and  hereditaments,  and  the 
trustees,,  tenants,  owners  and  persons  entitled  of  and  in 
the  same,  from  all  principal  money  and  interest  then 
due  by  virtue  of  the  same  mortgage,  and  from  all  actions, 
suits,  claims  or  demands  in  consequence  of  the  nonpay- 
ment thereof 

Henry  George,  Earl  of  Cammixm,  the  second  testator, 
by  his  will  dated  in  September  1821,  left  all  the  real  and 
personal  estate  of  which  he  might  be  possessed  at  his 
death  to  his  son  Henry  John  George,  afterwards  Earl  of 
Carnarvon,  subject,  however,  both  as  to  the  real  and  per- 
sonal estates,  to  the  payment  of  his  debts,  the  fulfilment  of 
all  contracts  and  obligations,  payment  of  annuities  with 
which  he  was  chargeable,  and  his  ftineral  expenses,  and 
also  subject  to  all  legacies  which  he  might  give  by  his 
will  or  any  codicil. 

He  made  a  codicil  to  his  will,  dated  the  10th  of 
Jufy  1824,  and  thereby  gave  and  devised  unto  the 

P  2  Plamtiffi, 
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18S9.  Plaintiffs,  the  Earl  of  Ikhester^  and  Algernon  Herbert^ 
Jij^^^-  their  heirs,  executors,  administrators  and  assigns,  cer- 
Ilchbstsb  tain  freehold  and  leasehold  estates  therein  mentioned, 
The  £  rl  of  comprising,  amongst  others,  the  messuage,  hinds  and 
.Cabnaeton.  hereditaments  comprised  in  the  thereinbefore  recited  in- 
dentures of  the  15th  and  16th  February  1808,  to  hold 
to  the  last-named  Plaintiff,  their  heirs,  executors,  ad- 
ministrators and  assigns,  upon  trust  to  sell  the  same, 
and  out  of  the  monies  to  arise  by  such  sale,  or  to  be 
accumulated  as  thereinafter  directed,  to  invest,  in  the 
manner  therein  mentioned,  so  much  as  would  produce 
the  yearly  sum  of  300/.,  and  to  pay  the  same,  by  quarterly 
payments,  to  the  said  testator's  daughter  Harriett^ 
afterwards  Lady  Harriett  Stapleton^  during  her  life,  or 
so  long  as  she  should  continue  sole  and  unmarried ;  and 
after  her  decease  or  marriage,  the  same  to  sink  into 
and  be  considered  as  part  of  the  fund  thereinafter  di- 
rected to  accumulate;  and  until  sale  of  the  said  pre- 
mises, the  testator  directed  the  Plaintiffs,  the  Earl 
of  Hckester^  and  A.  Herbert,  to  pay  the  said  yearly 
sum  of  300/.  to  the  said  testator's  said  daughter  for 
her  life,  or  until  her  marriage,  out  of  the  rents  and 
profits  of  the  said  estates ;  and  the  said  testator  directed 
that  the  residue  of  the  rents  and  profits  of  the  said 
estates  and  premises,  until  sale  thereof,  should  remain 
in  the  hands, of  the  Plaintiffs,  the  Earl  of  Ilchester^ 
and  A.  Herbert,  and  to  be  invested  by  them  as  therein 

mentioned,  until  the  same  should  amount  to  5000/.; 
and  then  and  so  often,  or  sooner,  if  desirable  pur- 
chases should  offer,  such  sum,  or  so  much  tliereof  as 
should  have  been  accumulated  or  be  requisite  to  effect 
such  purchases,  should  be  laid  out  in  the  purchase  of 
lands  of  inheritance,  situate  as  therein  mentioned ;  such 
lands,  when  purchased,  to  be  subject  to  the  same  uses 
and  trusts  as  the  said  testator's  settled  estates  in  Hants 
and  Berks  ;  and  after  the  sales  of  the  said  estates  thereby 

.    ,     devised 
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devised  for  the  purpose  of  sale  as  aforesaid^  the  said       18S9. 

testator,  by  his  said  codicil,  directed  that  the  residue  of    't^^^V^- 
^  .  The  Earl  of 

the  monies  to  arise  by  such  sale,  after  providing  for  the  Ilchksteb 
payment  of  the  said  yearly  sum  to  the  said  testator's  j^^  £^^|  ^^ 
said  daughter,  should  be  laid  out  in  the  purchase  of  Cabnabton. 
lands  in  the  counties  of  Hants  or  Berks ;  such  lands, 
when  purchased,  to  be  subject  to  the  same  uses  and 
trusts  as  the  said  testator's  settled  estates  in  the  said 
counties;  and  until  such  purchases  should  be  found, 
the  said  testator  directed  the  Plaintiffs,  the  Earl  of 
Ikhester^  and  A.  Herbert,  to  invest  the  monies  to  ari^ 
by  such  sale,  and  the  accruing  interest  thereof,  in 
the  manner  therein  mentioned;  And  the  said  testator 
thereby  directed,  that  in  case  it  should  happen,  by  sale, 
mortgage  or  other  disposition  of  the  said  devised  estates 
and  premises  in  his  lifetime,  the  same  should  be  in- 
sufficient to  provide  for  the  said  annuity  to  the  said 
testator's  said  daughter,  the  said  annuity  should  abate 
in  proportion,  and  not  be  chargeable  upon  any  other 
part  of  his  said  real  and  personal  estate ;  but  he  directed 
the  Plaintiffs,  the  Earl  of  Ikhester,  and  A.  Herbert,  to 
use  their  best  endeavours  to  provide  for  the  said  annuity 
as  far  as  the  said  devbed  estates  would  enable  them,  and 
in  any  manner  they  might  think  fit  and  proper. 

On  the  9th  otjuly  1830,  a  deed  was  executed  between 
Tiamas  UOyley,  in  whom  the  mortgage  term  of  2000 
years  had  become  vested,  of  the  first  part ;  Henry  George, 
Earl  of  Carnarvon,  of  the  second  part;  Algernon  Her^ 
bert^  who  was  the  person  entitled  to  the  money  secured 
by  the  mortgage,  of  the  third  part ;  and  Francis  Neon 
man  Rogers,  and  George  O.  Lempriere,  of  the  fourth 
part :  and  thereby,  after  reciting  that  the  sum  of  83042., 
then  remaining  due  on  the  security  of  the  indenture  of  the 
17th  oi February  1808,  was  the  proper  money  ofAlgemofi 

P  3  Herbert, 
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1 S39*       Herbert^  who  had  requested  TkomasiyOt^  to  assign  the 

T^Eairlof  **™®  ^  ^'^^ ^^  ''^^ ^* Bogers and G.  O-  Lempriere;  and 
Ilchbstea  that  Atgenum  Herbert^  being  satisfied  that  the  lands 
The  Earl  of  ^^^^^^  ^  MarsUm  were  an  ample  security  for  the  sum 
CAaNABTON.  of  8804/L  and  interest,  it  had  been  agreed  that  the  other 
premises  comprised  in  the  said  mortgage  should  not 
be  assigned  to  F.  N.  Bogers  and  6.  O.  Lempriere ;  it 
was  witnessed  that,  for  the  considerations  therein  men* 
tioned,  TTumas  Z)*0y2gf  assigned  unto  F.  N.  Bogers  and 
G.  O.  Lempriere^  their  executors,  administrators  and 
assigns,  the  sum  of  8d04{.  then  remaining  due  on  the 
mortgage,  and  all  interest  thereon;  to  hold  the  same 
unto  F.  N.  Sogers  and  6.  O.  Lempriere^  their  executors, 
administrators  and  assigns :  and  Thomas  LfOyUy  ther^ 
by  assigned  unto  F.  N.  Bogers  and  6.  O.  Ijempriere^ 
their  executors,  administrators  and  assigns,  the  Marston 
estate  for  the  then  residue  of  the  ^rm  of  2000  years, 
created  by  the  said  indenture  of  the  17th  of  Febnuny 
1808,  subject  to  such  equity  of  redemption  as  the  same 
premises  were  then  subject  or  liable,  by  virtue  of  the 
said  last-mentioned  indenture. 

The  testator,  Hemy  George^  died  in  April  1883,  and 
his  will  was  proved  by  the  present  Earl,  who  being 
entitled  thereto  under  the  will,  possessed  himself  of  the 
testator's  assets. 

The  testator's  daughter.  Lady  Harriet^  died  in  1 886. 

The  bill  was  filed  by  the  Earl  of  Bchester  and  Algemon 
Herbert^  the  trustees,  and  by  Lord  Pdrchester,  the  eldest 
son  of  the  present  Earl  of  Carnarvon,  stating  that  8304/. 
remained  due  on  the  mortgage  (100/.  having  been  paid 
off  by  Henry  George^  Earl  of  Carnarvon\  and  insisting 
that  the  Marston  estate  had  been  devised  to  the  trustees 
freed  from  the  mortgage  debt  of  88042.  and  interest,  and 

that 


CASES  IN  CHANCERY.  215 

liiat  the  Plaintiffi  were  entitled  to  have  it  paid  out  of  16S9. 

the  general  personal  estate  of  the  second  testator,  Henry  i^rVT^f 

George^  Earl  of  Carnarvon^  or,  in  case  of  its  insuffi-  iLCHESTsa 

ciency,  out  of  the  real  estate  devised  to  the  present  <x«|,«v   i   r 

Earl;  and  the  bill  prayed  accordingly.  Cabnabyoic. 

Mr.  Pemberton  and  Mr.  7.  H.  Hall,  for  the  Plain- 
tiffs. 

Under  the  trusts  of  the  will  of  the  late  Earl,  the 
Marstan  estate  is  now  saleable;  and  the  question 
between  the  parties  is,  whether  the  personal  estate  of 
the  last  Earlj  possessed  by. the  present  Earl,  is  or  not 
liable  to  pay  off  the  mortgage  on  the  Marston  estate,  so 
as  to  leave  the  whole  produce  of  that  estate  to  be 
invested  upon  the  trusts  of  the  settled  real  estate: 
from  the  limitations  of  the  settled  estates,  the  question 
amounts  to  this,  whether  the  Defendant  is  entitled  to  the 
sum  of  8S00Z.  absolutely,  or  for  life  only. 

The  debt,  it  is  admitted,  was  originally  the  debt  of 
the  first  testator,  who  mortgaged  the  Marston  and  the 
Bbmsden  estates  for  securing  it;  he  specially  devised 
the  Bbmsden  estate,  and  the  other  estate  descended  to 
Henry  George,  to  whom  the  testator  had  bequeathed 
his  personal  estate  subject  to  the  payments  of  his  debts 
and  legacies.  What  was  the  position  of  the  property 
at  the  death  of  the  first  testator  ?  The  owner  of  the 
Bhmsden  estate  had  clearly  an  equity  to  have  the 
mortgage  paid  out  of  the  personal  and  the  descended 
estates;  so  that  Henry  George,  having  assets,  was 
bound  to  pay  off  the  mortgage  on  the  Blunsden  estate, 
and  in  exonerating  that  estate  from  the  mortgage,  he  must 
at  the  same  time  have  exonerated  the  Marston  estate. 
He  had  not  therefore  the  power  of  exercising  an  option, 

P  4  as 
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18S9.  as  in  Scati  ▼•  Beecher  {a),  but  was  bound  in  equity  to 
2^"^*^^  discharge  the  mortgage.  The  real  and  personal  estate 
Ilchsstu  did  not  in  this  case,  as  in  Sco^t  ▼•  Beecher^  wholly  centre 
The  Earl  of  ^  ^'^  person,  but  part  of  the  real  estate  was  devised 
Cabnabtok.  away:  and  therefore  that  authority  does  not  i^ply* 
Being  subject  then  to  an  equitable  obligation,  he  en« 
tered  into  a  personal  covenant  for  the  discharge  of  the 
mortgage ;  and  he  bequeathed  his  personal  estate  to  the 
Defendant,  expressly  subject  to  that,  amongst  other 
**  contracts  and  obligations."  He  adopted  the  debt, 
which  he  was  in  equity  bound  to  discharge,  and  his 
personal  estate  is  therefore  primarily  liable  to  pay  it. 

The  trusts  on  which  the  testator  devised  the  Marston 
estate  might  have  required  the  whole  undiminished 
rents ;  and  this  too  shews  an  intention  on  the  part  of 
the  testator,  that  that  estate  should  be  exonerated  out 
of  his  personal  estate. 

Mr.  Tinnetf  and  Mr.  £•  J.  Lloyd,  contrd. 

The  general  rule  is  this,  that  if  an  estate  be  subject 
to  a  mortgage  which  is  created  by  the  testator,  who 
specifically  devises  the  estate,  the  devisee  is  entitled  to 
have  it  exonerated  out  of  the  descended  and  personal 
estate ;  but  if  the  debt  be  not  a  debt  contracted  by  the 
testator,  then  the  devisee  takes  it  cum  onercj  and  is 
not  entitled  to  have  an  exoneration  out  of  the  personal 
or  descended  estate. 

s 

It  must  be  admitted  that  Henty  George^   Earl  of 

Carnarvon^  was  bound  to  exonerate  the  Blufisden  estate 

out  of  the  Marston  estate,  which  descended ;  but  this 

was  a  derivative  and  not  a  primary  obligation.     The 

obligation  was  not  personal,  but  affected  the  estate  only; 

and 
(a)  5  Mad.  96. 
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and  he  was  therefore  in  the  same  situation  as  the  de-  18S9. 

visee  and  executrix  in  Scoit  v.  Beecher.    If  the  case  ^^T'^o^e 

stood  here,  independent  of  any  subsequent  dealing,  it  Ilchbstsb. 

is  clear  that  the  devisees  in  trust  would  take  the  Marston  ^^  ^*^j  ^^ 

estate  subject  to  the  mortgage,  CAEMAavoiu 

As  to  the  subsequent  transactions,  the  covenant  of 
Henry  George^  Earl  of  Carnarvon^  which  was  merely  to 
exonerate  the  Bbtnden  estate,  did  not  operate  as  an 
adoption  by  him  personally,  of  the  debt  of  his  testator; 
neither  would  a  bond  or  covenant  to  pay  the  amount 
have  had  that  efiect;  Barham  v.  The  Earl  ofThanei.  (a) 
There^  Sir  John  Leach  laid  down  the  law  in  these 
words,  *'  If  an  estate  descend  to  the  heir  subject  to  a 
mortgage,  and  he  become  a  party  to  an  assignment  of  the 
mortgage^  and  by  deed  or  covenant  contract  with  the 
assignee  to  pay  the  amount  due,  he  does  not  thereby 
make  it  his  personal  debt,  as  between  his  heir  and  exe- 
cutor :  as  between  these  parties,  the  mortgaged  estate 
renudns  the  primary  fund  for  the  payment  of  the  mort^ 
gage  debt,  and  the  bond  or  covenant  of  the  heir  of  the 
mortgagor  is  considered  merely  as  an  auxiliary  security 
to  the  assignee.'* 

The  question  then  remains,  whether  the  will  of  Henry 
George^  Earl  of  Camarvorij  had  the  effect  of  making  the 
mortgage  debt  his  personal  debt.  The  question  is  al- 
ways one  of  intention,  and  whether  the  testator  intended 
to  increase  his  real  estate  at  the  expense  of  his  personal 
estate ;  Danisihorpe  v.  Porter  (6),  The  Earl  of  Oxford 
V.  Lady  Rodney,  (c)  There  being  no  equity  between 
real  and  personal  representatives,  it  lies  on  the  Plaintiffis 
to  make  out  such  an  intention.  It  is  true  that  Henry 
George^  Earl  of  Carnarvon,  gives  all  his  real  and  per- 
sonal 
(a)  3  Mylne  4*  K.  GO?.        (b)  Amb,  600.        (c)  14  Fet.  417. 


1218  CASES  IN  CHANCERY. 

1889.       sonal  estate  to  the  present  Earl,  ^  subject  to  the  pay- 
^u^v^^f   ment  of  his  debts,  and  the  fulfilment  of  all  contracts 
Ilch£8teb    and  obligations;"  but  he  had  entered  into  no  contract 
The  Earl  of  ^^  obligation  to  'pay  the  mortgage  debt,  but  only  to 
Cabmabvon*  exonerate  (as  he  was  bound  to  do,  having  assets  of  the 
first  testator  for  that  purpose)  the  Ekmsden  estate.    The 
testator  had  no  intention  of  charging  the  whole  of  his 
estate  with  a  debt,  for  which  the  estate  of  the  first  tes- 
tator  alone  was  liable- 
Mr.  Pembertonj  in  reply. 

7%^  Master  of  the  Bolls,  after  detailing  the  circum- 
stances of  the  case,  and  the  nature  of  the  question  be- 
tween the  parties,  said  he  should  postpone  giving 
judgment  until  he  had  an  opportuni^  of  looking  into 
the  cases. 


March  12.        2%e  Master  of  the  Rolls. 

The  principal  question  reserved  in  this  cause,  is 
whether  the  devisees  in  trust  of  the  Marston  estate, 
under  the  codicil  of  Henry  George^  Earl  of  Camarvoftf 
are  entitled  to  have  a  mortgage  for  8000/.  and  upwards 
paid  out  of  the  personal  estate  of  the  same  Eaii* 

The  mortgage  was  created  by,  and  was  the  personal 
debt  of  Henry,  Earl  of  Carruirvong  the  fiither  of  Henry 
George,  and  the  money  was  secured  by  a  term  of  2000 
years,  which  comprised  not  only  the  Marston  estate^ 
but  also  another  estate  called  Blunsden. 

The  two  estates  being  subject  to  the  mortgage,  the 
Blunsden  estate  was  devised  by  the  will  of  Henry,  Earl 
of  Carruxrvon,  and  under  that  will  became  vested  in 
Augusta  Elizabeth,  the  daughter  of  Charles  Herbert; 

the 
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the  Marston  estate  descended  on  Hemy  George,  Earl  of       1889. 
Camaroon^  as  the  heir  of  his  father ;  and  he  was  also    .JlT'VT^^ 
the  executor  and  residuary  legatee  of  his  father.  Ilchsstbe 

9. 

TT  J      1  .  1  .  TheBariof 

Under  these  curcumstances»  the  devisee  of  the  Blunsden   CABNAaroir. 

estate  was  entitled  to  have  it  exonerated  from  the  mort- 
gage, by  payment  out  of  the  personal  estate^  or^  if  neces- 
sary, out  of  the  descended  real  estates  of  Hemy,  Earl 
of  Carnarvon  ;  and  Henry  George,  who  was  the  ^cecutor, 
having  personal  assets,  and  also  heir  having  real  assets, 
was  in  those  characters  liable  to  pay  the  mortgage,  as 
he  was  liable  to  be  compelled  to  apply  the  assets  which 
he  had  received  for  that  purpose. 

He  made  his  will,  dated  the  27th  day  of  September 
1821,  and  thereby  left  his  real  and  personal  estates  to 
his  eldest  son,  the  present  Earl  of  Camawm^  subject  to 
the  payment  of  his  debts,  the  fiilfilment  of  all  contracts 
and  obligadons,  payment  of  annuities  with  which  he  was 
chargeable,  and  to  his  funeral  expenses ;  and  on  the  8th 
of  Mmf  1824,  on  the  occasion  of  the  marriage  of 
AugusUi  EUxabeth  Herbert,  who  was  entitled  to  the 
devised  Blunsden  estate^  he  covenanted  for  himself,  his 
executors,  administrators  or  assigns,  in  effect  that  he 
would  exonerate  the  Blunsden  estate  from  the  mortgage 
to  which  it  was  subject,  in  common  with  the  descended 
JUarfton  estate. 

At  the  time  when  be  entered  into  this  covenant,  be 
might  have  been  compelled  to  do  that  which  he  cove- 
nanted to  do ;  he  had  personal  estate  of  his  father  suf- 
ficient, and  also  descended  real  estate  sufiicient  for  the 
purpose.  It  may  be  assumed  that,  being,  as  residuary 
legatee^  owner  of  the  personal  estate,  and,  as  heir  at 
law,  owner  of  the  descended  real  estate,  it  was  for  his 

own 
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1839.       ovm  convenience  that  he  entered  into  this  covenant, 

^^*V^^     rather  than  apply  his  father's  assets  in  payment. 

The  Earl  of 

Ilchsbtxr 

9.  Very  soon  after  the  date  of  this  deed,  and  on  the  10th 

ffM._    17  Bill    g\f 

Caknabton.  °f  ^^  1824,  he  executed  a  codicil  to  his  will,  and 
thereby  devised  the  Marston  estate.  The  codicil  does 
not  mention  the  mortgage  to  which  the  Marston  estate 
was  subject,  but  provides  that,  in  case  it  should  happen 
by  sale,  mortgage,  or  other  disposition  of  the  estates 
thereby  devised  made  in  his  lifetime,  the  same  should 
be  insufficient  to  provide  for  the  annuity  therein  men- 
tioned, the  annuity  was  to  abate  in  proportion. 

On  tne  9th  of  July  18S0,  a  deed  was  executed  be- 
tween TTiomas  IfOyley^  in  whom  the  mortgage  term 
had  become  vested,  of  the  first  part;  Henry  George^ 
Earl  of  Camatvonj  of  the  second  part;  Jlgeman^eT' 
beriy  who  was  the  person  entitled  to  the  money  secured 
by  the  mortgage,  of  the  third  part ;  and  Francis  New^ 
man  BogerSf  and  George  O.  Lemprierej  of  the  fourth  part : 
and  thereby,  after  reciting  that  Algernon  Herbert  was 
satisfied  that  the  Marston  estate  was  a  full  and  ample 
security  for  the  payment  of  the  mortgage  money,  it 
was  witnessed,  that  Thomas  UOyley^  at  the  request  of 
Algernon  Herbert^  assigned  the  mortgage  money  and  so 
much  of  the  estates  comprised  in  the  mortgage  term  as 
constituted  the  Marston  estate  to  Rogers  and  Lempriere, 
subject  to  the  same  equity  of  redemption  as  the  same 
were  subject  to  under  the  original  mortgage  deed. 

The  intended  effect  of  this  deed  was,  to  charge  the 
Marston  estate  exclusively  with  the  mortgage ;  and  in  the 
execution  of  this  intention  no  more  was  done  than  the 
owner  of  the  JBlunsden  estate  had  a  right  to  compel 
Henry  George,  Earl  of  Carnarvony  to  do ;  although  the 

mortgage 
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mortgage  extended  over  the  two  estates,  yet,  as  between        18S9« 
the  owners  of  the  two  estates,  the  owner  of  the  equity    r^T^^^^f 
of  redemption  of  Bhmsdenf  a  specific  devisee,  had  a     Ilchxstjee 
right  to  throw  the  whole  burden  on  the  owner  of  the    «.    «   j  ^^ 
equity  of  redemption  of  Marstofij  who  was  the  heir    Cajrnaeton. 
taking  by  descent;  ^and  h^re  again  it  may  be  assumed, 
that  Henry  George^  Earl  of  Carnarvon^  being  owner  of 
the  personal  estate,  and  of  the  descended  real  estate, 
both  of  which  were  applicable  to  the  payment  of  the 
mortgage,  made  an  exclusive  charge  on  the  descended 
real  estate  for  his  own  convenience, 

Henry  George,  Earl  of  Carnarvon^  died  in  the  year 
1883;  and  the  question  is,  whether,  under  the  circum- 
stances which  have  been  stated,  his  personal  estate,  or 
the  Marston  estate  devised  by  his  codicil,  is  the  primary 
fund  for  payment  of  the  mortgage. 

In  the  consideration  of  the  question,  it  must  be  ob- 
served, that  in  some  respects,  Henry,  Earl  of  Camaroonj 
owed  a  like  duty  to  the  mortgagee  and  to  the  owner  of  the 
Bhnsdon  estate ;  the  mortgagee,  for  the  purpose  of  ob* 
taining  payment,  and  the  owner  of  the  Blunsdon  estate, 
for  the  purpose  of  obtidning  exoneration,  had  each  of 
them  a  right  to  resort  to  the  personal  estate,  and  to  the 
descended  real  estates  of  Henry,  Earl  of  Cammvon ; 
and  Henry  George,  Earl  of  Carnarvon,  had  correspond- 
ing duties  towards  both;  and,  having  regard  to  this 
circumstance,  I  think  that  the  case  of  Scott  v.  Beecher 
distinctly  applies ;  and  it  follows  that  the  mere  circum- 
stance o(  Henry  George  being  the  owner  of  the  personal 
estate,  which  in  his  hands  was  the  primary  fund,  and 
also  of  the  descended  real  estate,  which  in  his  hands 
was  the  secondary  fund  for  payment,  is  not  a  reason^ 
why,  as  between  those  who  are  entitled  to  his  personal 
estate  and  those  who  are  entitled  to  the  devised  mort- 
gaged 
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18S9.  gaged  estate,  the  latter  should  be  relieved:  and  this 

j^JI^^'"^-  brings  us  to  the  question,  whether  the  acts  done  afibrd 

Ilcrsstba^  indications  of  an  intention  either  to  adopt  the  mortgage 

Th  Earl  of  ^^  ^  ^  personal  debt  of  his  own,  or  to  have  it  paid 

CABNAayoH.  out  of  his  own  personal  estate  after  his  death* 

It  has  been  determined,  that  when  the  mortgage  debt 
is  created  by  another,  the  estate  must  bear  the  burden, 
although  the  owner  of  the  equity  of  redemption  has 
charged  other  parts  of  his  property  with  the  payment 
of  all  his  debts ;  and  it  does  not  appear  to  me  that  the 
covenant  contained  in  the  settlement  of  1824,  and  the 
execution  of  the  deed  of  Jidy  18  SO,  amount  to  an  adop- 
tion of  the  debt  personally,  or  give  an  equity  to  the 
devisee  to  have  the  estate  exonerated. 

It  is  true,  that  Henry  George^  Earl  of  Carnarvon^ 
could  not  apply  his  father's  personal  estate,  of  which  he 
was  residuary  legatee,  and  which  was  more  than  suf- 
ficient to  pay  all  the  debts,  to  his  own  use,  without 
making  him^el^  in  one  sense,  personally  liable  to  pay 
the  mortgage;  btit  he  might  do  this,  in  the  reliance^ 
which  would  have  been  well  founded,  that  the  de* 
scended  Marston  estate  was  sufficient  for  his  indemnity, 
and  for  the  satisfaction  ci  the  mortgage ;  and  when  the 
charge  was  brought  to  rest  on  the  Marston  estate  ex- 
clusively, he  seems  to  have  been  careful  to  subject  him- 
self to  no  personal  liability  to  the  mortgagee.  The 
transaction  appears  to  have  been  for  the  purpose  of, 
what  has  been  called,  accommodating  the  charge,  and 
not  for  the  purpose  of  making  the  debt  his  own.  What 
be  might  have  done  if  he  had  been  aware  of  the  ques- 
tion which  would  arise,  can  only  be  conjectured ;  but, 
under  the  circumstances  as  they  now  appear,  I  think 
that  the  devisees  in  trust  of  the  Marston  estate  take  it 
cum  onere'f  and  are  not  entitled  to  have  the  testators 
personal  estate  applied  in  satisfaction  of  the  charge. 
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WINCHELSEA  v.  GARRETY.  March  21. 

1^CR«  PARRY  appeared  nx  support  of  a  petition  for  The  stop 

the  common  stop  order,  to  prevent  the  payment  ^e  mn^ted " 
of  a  fond  oat  of  Court  without  notice  to  an  incum-*  either  on  an 
brancer  thereon;  but  he  was  not  prepared  with  the  proof  of  the 
necessary  proof  of  the  deed  creating  the  incumbrance,     incumbrance; 

.  be  granted 
Mr.  Ktndersley,  for  the  party  to  the  cause  entitled  to  judlce^to  t^T 

the  fund)  declmed  admitting  the'deed ;  but  he  consented  ▼alidity  of  the 

charse  " 

to  the  order  being  granted  without  prejudice  to  any 
questioQ  as  to  the  validity  of  the  incumbrance. 

T%e  Master  of  the  Roixs  said  he  could  not  grant 
the  stop  order,  except  upon  the  admission  of  the  title,  or 
proof  of  the  deed,  as  it  might  be  admitting  into  the 
proceedings  a  perfect  stranger  to  the  cause,  (a) 

(a)  The  proper  proofs  were  afterwards  produced. 


WATTS  V.  SCRIVENS.  March  19. 

June  4. 

TN  this  case  the  testatrix  directed  her  executor,  George  A  testatrix 
Scrivensj  to  pay  and  transfer  the  sum  of  100/«  per  ^  ^  ^^^ 
annum,  long  annuities  in  the  books  of  the  Governor  and  fei^ed  in  the 
Company  of  the  Bank  of  England^  into  the  joint  names  into  the 

of  names  of  il.^« 
and  wife,  and 
thof  children  who  were  infants,  lor  the  benefit  o£  A*  B,  and  wife  for  life,  with  re- 
mainder to  their  children;  this  was  done,  and  a  suit  bein^  instituted  for  the  per- 
formance of  the  trusts :  Held,  that  the  Court  had  no  jurisdiction  under  the  1  fr.  4. 
c.  60.  to  order  the  infimts  to  transfer  thp  fond  into  Court* 
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1889.  of  the  Plaintiff,  Stephen  Watts  the  elder,  and  Caroline 
his  wife,  and  Stephen  Watts  the  younger,  and  all  other 
the  child  and  children  of  the  Plaintiff  and  Caroline  his 
wife,  who  should  be  living  at  her,  the  said  testatrix's, 
decease,  to  and  for  the  use  and  benefit  of  said  Caroline 
Watts  and  Stephen  Watts  the  elder,  during  their  lives 
and  the  life  of  the  survivor  of  them ;  and  from  and  after 
the  decease  of  the  survivor  of  them,  then  to  and  for  the 
use  and  benefit  of  all  and  every  the  child  and  children 
of  said  Caroline  Watts,  in  equal  proportions,  share  and 
share  alike. 

In  pursuance  of  the  direction  to  that  effect,  contuned 
in  the  will  of  the  testatrix,  George  ScrivenSf  the  executor, 
out  of  the  assets  of  the  testatrix,  transferred  the  sum  o£ 
90/.  per  annum  long  annuities,  having  deducted  the  sum 
of  10/.  per  annum  from  the  sum  of  100/.  by  the  will  of 
the  testatrix  directed  to  be  invested  in  the  said  an- 
nuities, for  the  purpose  of  paying  the  legacy  duty 
thereon ;  and  which  annuities  stood  in  the  joint  names 
of  the  Plainti£^  Stephen  Watts  the  elder,  and  Caroline 
his  wife,  Stephen  Watts  the  younger,  Edward  Andrews 
Watts,  Jeremiah  Alfred  Watts  and  Charles  Henry  Watts, 
in  the  Bank  books*. 

The  children  were  infants. 

The  bill  prayed  that  the  trusts  of  this  sum  of  90/L 
long  annuities  might  be  carried  into  execution,  and  that 
the  fund  might  be  brought  into  court  and  secured  for 
the  benefit  of  the  parties  interested  therein.  The  children 
being  all  infants,  the  question  raised  at  the  hearing,  was 
whether  under  the  1^4.  c.  60.,  the  Court  could  order 
the  infants  to  join  in  transferring  the  fimd  into  court. 

The  case  stood  over. 

Mr. 
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June  4.  Mr.  WiUcock^  for  the  Plaintiff,  now  relied  on  a  case  of 
Kidd  V.  Kidd  (a),  and  stated  that  it  would  be  very  incon- 
venient to  the  tenant  for  life,  who  was  going  abroad,  that 
the  fund  should  continue  in  the  names  of  several  parties, 
some  of  whom  were  infants ;  for  in  such  case  it  would  be 
impossible  to  give  a  power  of  attorney  for  receiving  the 
dividends  in  his  absence,  the  Bank  requiring  all  the  parties 
to  join  therein ;  that  the  Plaintiff,  who  was  desirous  of 

raising 
(a)  Kidd  v.  Kidd. 


18S9. 


The  focts  of  this  case,  as  ap- 
peariog  from  the  papers  in  the 
cause,  were  as  follows :  ^^  James 
KiHd  died  intestate  in  18SS, 
leaving  Mary  Elkabeih  Kidd  his 
widow,  and  Caroline  Kidd  an 
infant,  his  only  child  and  next 
of  kin  him  surviving.  Letters 
of  administration  were  after- 
wards granted  to  the  widow. 
The  original  bill  was  filed  in 
1831  by  the  widow,  stating 
that  the  testator  was  entitled, 
amongut  other  property,  to  a  cer- 
tain sum  of  money  in  the  funds, 
and  that  all  his  debts  were  paid, 
and  that  the  residue  of  his  per- 
sonal estate  consisted  of  three 
several  sums  of  stock,  of  which 
the  widow  alleged  she  was  en- 
titled to  one  third,  and  the 
infant  to  two  thirds;  that  in 
1825  the  administratrix  had 
transferred  the  three  sums  into 
the  joint  names  of  herself  and 
her  infant  daughter,  which,  it 


was  alleged,  was  made  by  mis- 
take, and  without  considering 
what  the  effect  would  be ;  that 
the  widow's  one  third  could  not 
be  transferred  until  her  daughter 
attained  twenty-one.  The  bill 
prayed,  that  the  Bank  might  be 
decreed  to  permit  the  widow 
and  infant  to  transfer,  and  that 
the  infant  might  be  decreed  to 
join  the  widow  in  transferring, 
one  third  of  the  stock  into  the 
name  of  a  person  to  whom  the 
widow  had  granted  an  annuity 
secured  upon  the  fund.  By  the 
decree,  it  was  declare<l  that  the 
infant  was  a  trustee  as  to  one 
third  of  the  stock,  and  she  was 
ordered  and  decreed,  according 
to  the  provisions  of  the  1  W,  4« 
c.  60.,  to  join  the  widow  in 
transferring  one  third  of  the 
fund  into  the  names  of  the  widow 
and  her  incumbrancers:  and  it 
was  ordered  that  the  Bank  should 
permit  such  transfer.  ^6} 


{h)  It  appeared  there  were 
great  irregularities  in  the  suit, 
and  that  the  decree  had  been 
made  without  evidence  of  the 
facts;  and,  upon  a  subsequent 

Vol.  I.  Q 


application,  made  upon  the  part 
of  the  infant,  the  funds  were 
directed  to  be  retransferred,  and 
the  bill  was  dismissed. 


M.R. 

185S. 
Jvly  S6. 
Nov.  93, 

1833. 
June  3. 
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Watts 
bcbivbnb. 


raising  money  fi>r  hig  present  purposes,  was  unable  to 
do  so  in  consequence  of  that  difficulty,  and  of  the  power 
which  all  the  other  persons  in  whose  names  the  fund 
stood  had,  of  receiving  individually  the  dividends  when 
due,  and  that  without  the  concurrence  of  the  others. 
He  contended  that  the  interest  of  all  parties  would  be 
best  consulted  by  having  the  fund  brought  into  court. 


Mr.  Heathfield  for  the  executor. 

The  Master  of  the  Rolls  said  that  he  was  willing  to 
aid  the  Plaintiff,  but  he  thought  he  had  no  jurisdiction* 
and  that  the  case  cited  did  not  apply. 


May  22. 

Exceptions 
for  scandal 
and  imper- 
tinence, taken 
on  summary 
proceedings 
upon  petition, 
should,  where 
there  is  no 
clerk  in  court, 
be  served  on 
the  solicitor. 


RE  GORNALL. 

TN  this  case  the  proceedings  were  summary,  upon 
petition,  and  not  in  a  cause,  and  the  affidavit  in 
support  of  the  petition  had  been  referred  for  scandal 
and  impertinence ;  and  the  question  was,  on  whom  the 
exceptions  should  be  served,  there  being  no  clerk  in 
court 

By  the  eleventh  general  order  of  1828,  it  is  ordered, 
<<  That  no  order  shall  be  made  for  referring  any  pleading 
or  other  matter  depending  before  the  Court  for  scandal 
or  impertinence,  unless  exceptions  are  taken  in  writing 
and  signed  by  counsel,  describing  the  particular  passages 
which  are  considered  to  be  scandalous  or  impertinent, 
nor  unless  such  order  be  obtained  within  six  days  after 
the  delivery  of  such  exceptions." 


The 
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The  usual  practice  is  to  leave  the  exceptions  with  the        18S9. 
clerk  in  Court  of  the  parties  excepting,  who  hands  them  -.^"^^^^ 
over  to  the  clerk  in  Court  of  the  opposite  party,  and  this 
is  termed  delivering  the  exceptions. 

There  being  no  clerk  in  Court,  a  diflBculty  arose  on 
the  part  of  the  secretary  of  the  Master  of  the  Rolls  in 
drawing  up  the  order  of  course,  referring  the  exceptions 
to  the  Master. 

Mr.  Boathf  on  behalf  of  the  petitioner,  now  applied  to 
the  Court,  and  proposed  that  the  exceptions  should  be 
delivered  to  the  solicitor  of  the  petitioner. 

The  Master  of  the  Rolls  considered  that  to  be  the 
proper  course. 


ROBINS  V.  MILLS.  ^'^^  **• 

nnHE  question  in  this  case  was,  whether  the  general  An  application 
-*-    orders  of  the  6lh  of  May  1837  (a)  applied  to  an  a'cSe^n*t"totwc 

application  for  the  taxation  of  a  solicitor's  bill  of  costs,  a  wlidtor'i 

1     1        ■        1  I       <•  bill,  i»  not 

SO  that  the  order  was  to  be  made  by  that  branch  of  within  the 
the  Court  where  the  cause  had  been  heard.  Srif  J  W7? 

neither  within  the  spirit  nor  within  the  meaning  of  these  ,  ^ 

orders. 

(a)  1  Keen,  is.  S  Ifyine  ^  Cr.  App,  1. 


Q2 
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March  81, 
April  26. 

A  suit  was 
instituted  for 
the  adminis- 
tration of  an 
estate,  and  to 
charge  an  ex- 
ecutor with 
interest  on 
balances  re- 
tained in  his 
hands;  the 
decree  di- 
rected a  tax- 
ation of  the 
costs  of  so 
much  of  the 
suit  as  sought 
to  chai]ge  in- 
terest: Held, 
that  this  com- 
prised not 
only  the  ex- 
cess of  costs 
incurred  by 
the  question 
of  interest,  but 
also  an  appor- 
tionment of 
the  general 
costs  of  the 
suit. 

Mode  of 
taxation  of  a 
bill  of  costs 
where  an  ap- 
portionment 
IS  directed. 


HEIGHINGTON  v.  GRANT. 


npHIS  was  a  petition  for  leave  to  file  exceptions  to 


± 


the  Master's  taxation  and  certificate  of  costs,  on 


the  ground  that  the  Master  had  proceeded   upon  a 
mistaken  principle  in  the  taxation  which  he  had  made. 

The  bill  prayed  that  the  trusts  of  the  will  of  Bcberi 
Heighifigtan  might  be  established,  that  an  account 
might  be  taken  of  his  personal  estate  and  of  his  debts 
and  funeral  and  testamentary  expenses,  and  that  the 
clear  residue  of  his  estate  might  be  ascertained ;  and 
that  the  Defendant,  John  Grants  the  petitioner,  might 
be  charged  with  interest  upon  such  balances  as  should 
from  time  to.  time  appear  to  have  been  in  his  hands. 

The  decree,  besides  directing  the  usual  accounts  to 
be  taken,  ordered  the  Master  to  ascertain  what  balances 
had  remained  in  the  hands  of  the  Defendant  Grant  at  the 
end  of  each  year,  since  the  end  of  one  year  aRer  the 
testator's  death,  and  to  compute  interest  on  such 
balances ;  and  then  referred  it  to  the  Master  to  tax  the 
Plaintiff's  their  costSf  as  to  so  much  of  the  suit  as  soisght 
to  charge  Mr.  Grant  vsith  interest  on  those  balances. 

The  Master  certified,  that  it  being  directed  by  the 
decree,  that  he  should  tax  the  Plaintiff's  their  costs  as 
to  so  much  of  this  suit  as  sought  to  charge  the  Defend- 
ant with  interest  on  the  balances,  from  time  to  time  re- 
maining in  hb  hands  as  aforesaid,  he  had  proceeded  to 
tax  the  same ;  and  that  the  bill  of  such  costs,  amounting 
to  the  sum  of  366/.  25.  10^.,  having  been  laid  before 
him,  he  had  taxed  the  same  at  the  sum  of  ISO/.  1  Is.  6d, 

including 
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including  therein  a  sum  of  1/.  2s.  2d.j  the  expenses  of  a       1839. 

subpoena  for  the  said  costs.  •^'^*^'^"^^ 

Hbigrington 

o. 
The  petitioner  complained,  first,  that  the  Master      Obant. 

had  apportioned  **  against  him,  one  equal  half  part  or 

some  other  definite  proportion  of  certain  costs,  which 

would  have  been  incurred  whether  the  suit  had  sought 

to  charge  the  petitioner  with  interest  on  the  balances  in 

his  hands  or  not ;  and  thereby  and  otherwise  the  Master 

had  taxed  and  allowed  to  the  Plaintiffs,  as  against  the 

petitioner,  divers  costs  or  sums  of  money,  over  and 

above  the  costs  of  so  much  of  the  said  suit  as. sought  to 

charge  the  petitioner  with  interest  as  aforesaid/' 

Secondly,  that  the  Master  **had  apportioned  and 
charged,  as  against  the  petitioner,  one  equal  half  part, 
or  some  other  definite  proportion  of  certain  costs,  with- 
out reference  to  the  actual  proportion  of  such  costs 
occasioned  by  the  suit  seeking  to  charge  the  petitioner 
with  the  interest  on  balances ;  and  thereby  the  Master 
had  taxed  and  allowed  the  Plaintiffs,  as  against  the  peti- 
tioner, divers  costs  or  sums  of  money  more  than  the 
costs  of  so  much  of  the  suit  as  sought  to  charge  the 
petitioner  as  aforesaid." 

Thirdly,  that  the  Master  had  charged  the  petitioner 
with  the  costs  of  a  motion  for  the  payment  of  a  certain 
sum  of  money  into  court. 

The  petition  set  forth,  at  length,  the  items  of  which 
the  costs  so  taxed,  apportioned  and  charged  against 
the  petitioner  consisted,  as  **  Instructions  for  bill, 
63.  8d. ;  attending  counsel,  Ss.  4ed."  &c. 

Mr.  Pemberton  and  Mr.  Uoyd^  in  support  of  the 
petition,  contended  that  the  costs  had  been  taxed  on  an 

Q  S  erroneous 
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1839.        erroneous  principle;  that  the  objects  of  the  bill  having 

r^^^^"^^^^     been  determined  to  be  two,  and  the  petitioner  had  been 

V.  exclusively  charged  with  a  fixed  arbitrary  proportion 

Grant.       f^^  ^^le  costs  relating  to  the  interest,  and  also  with  half 

of  the  general  costs  of  the  suit,  which  would  have  been 

equally  occasioned  if  the  question  of  interest  had  never 

been  raised. 

Mr.  G.  Richards  and  Mr.  JV.  C.  L.  Keene,  contrii, 
contended,  that  by  the  long  established  practice  in  the 
Master's  office,  where  the  Court  directs  the  taxation  of 
the  costs  of  one  of  the  several  objects  of  a  suit,  it  is  un- 
derstood to  carry,  not  only  the  costs  of  so  much  of  the 
suit  as  relates  exclusively  to  that  particular  object,  but 
also  a  portion  of  every  general  proceeding  in  the  suit; 
and  that  if  the  Court  had  intended  that  the  extra  costs 
occasioned  by  the  question  of  interest  should  be  ascer- 
tained,  it  would  have  directed  the  taxation  in  other  words, 
limiting  the  taxation  to  such  extra  costs  only.  2  SmiiVs 
Pr.  640.  2d  edit,  where  it  is  stated,  that  the  order  giving 
to  a  party  a  portion  only  of  the  costs  of  suit  may  be 
framed  in  two  ways :  in  one  way  it  may  be  so  expressed 
as  to  involve  an  apportionment  of  the  whole  of  the 
general  charges ;  in  the  other  way  it  may  be  expressed 
so  that  the  exception  shall  only  extend  to  the  excess 
of  expense  incurred  in  consequence  of  the  excepted 
matter.  The  author  then  gives  the  following  illustra- 
tion :  -—  ^^  Suppose  a  bill  filed  for  tithes  of  three  titheable 
articles,  and  the  Court,  as  to  one  of  them  (say  milk), 
decides  against  the  PlaintiS^  and  gives  him  the  costs  of 
the  suit,  except  so  much  as  relates  to  the  tithes  of  milk ; 
at  first  sight  it  appears,  that  when  you  have  taken  away 
the  excess  of  expense  occasioned  by  the  claim  for  tithes 
of  milk,  the  whole  of  the  other  costs  ought  to  be  paid  ; 
but  the  law  on  the  subject  is,  that  inasmuch  as  the  tithes 

of 
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of  milk  was  a  substantive  claim,  it  must  bear  its  due  18S9. 
proportion  of  the  general*  charges  of  the  suit :  for  ^^^^"^^^^^ 
although,  if  the  bill  was  confined  to  one  object,  most  of 
the  general  charges  would  be  the  same  as  if  filed  for 
ten  objects,  yet  a  party  having  one  sure  ground  of  suit 
shall  not  be  allowed  to  bring  forward  nine  other  claims 
without  any  risk  of  costs.  In  the  supposed  case,  the 
question  as  to  the  tithes  of  milk  might  have  formed  a 
distinct  subject  for  a  suit,  but  the  party  united  it  with 
two  other  claims :  it  is  reasonable,  that  as  the  question 
of  the  milk  had  the  full  benefit  of  the  suit,  it  should 
bear  its  proportion  of  the  general  expense." 


Mr.  Pemberton,  in  reply. 


77ie  Master  of  the  Rolls. 

Since  the  petition  was  heard,  I  have  inspected  the  bill 
of  costs,  add  have  received  a  certificate  stating  the  par- 
ticular mode  in  which  the  taxation  was  conducted  (a)  ; 

and 


Apni  26. 


(«}  To  the  Right  Hod.  the 
Master  of  the  Rolls. 

My  Lord, 
I  beg  most  retpectfully  to 
certify  to  your  Lordship,  tiiat 
in  taxing  and  apportioning  the 
costs  in  the  above  cause,  in 
pursuance  of  the  decree,  the 
following  mode  of  ascertaining 
the  amount  of  "  so  much  of  the 
Pluntiff's  costs  of  the  suit  as 
seeks  to  charge  the  Defendant 
John  Grant  with  interest  on 
the  balances  from  time  to  time 
remaining  in  his  hands/'  was 


pursued:— M The  bill  was  first 
taxed,  disallowing  all  costs  that 
were  not  strictly  costs  as  between ' 
party  and  party;  the  number  of 
objects  which  the  bill  sought, 
was  then  taken  into  consider- 
atioD,  and  decided  to  be  buKh 
stantially  two:  namely,  an  ac- 
count of  the  testator's  personal 
estate,  and  the  payment  of  inte- 
rest on  the  balances  from  time 
to  time  in  the  hands  of  the 
Defendant.  The  bill  was  then 
read  through,  line  by  line,  by 
the  respective  clerks  in  court, 
in  the  presence  of  the  solicitors. 


Q* 


and 


fiSS 
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1 8S9.      and  it  appears,  that  in  the  taxation,  after  all  costs  charged 

j^**^''^    had  been  reduced  to  costs  between  par^  and  party, 

•.         the  nnmber  of  objects  sought  by  the  bill  was  am- 


and,  after  considerable  dis- 
CQSsion,  it  was  agreed,  that  of 
78  folios  of  which  the  bill  con- 
sisted, 58}  related  generally  to 
both  the  objects  of  the  suit, 
9  solely  to  the  question  of  inte- 
rest, and  10}  to  the  question  of 
the  account,  which,  being  ap- 
portioned according  to  the  prac- 
tice, gave  the  following  results ; 
Of  the  general  58},  26^  were 
added  to  the  9  folios  relating  to 
the  question  of  interest,  and  26^ 
to  the  10}  folios  having  no  such 
relation,  giving,  of  the  whole 
78  folios,  55^  to  the  object  of 
interest,  and  36}  to  that  of 
the  account,— proportions  suffi- 
ciently near  one  half,  to  justify 
the  agreement  between  the 
clerks  in  court  to  adopt  that 
rule  as  to  the  bill  and  the  gene- 
ral fees  connected  with  i(.  This 
apportionment  runs  through 
*  Miehaelmai  tenn  1850,  and 
JSUary  term  1851. 

The  answer  being  subjected 
to  the  same  investigation,  shewed 
the  following  results :  of  7  8  folios, 
its  total  length,  59  J  related  ge- 
nerally to  both  objects,  18}  to 
the  object  of  interest,  and  80} 
to  the  other  object ;  19},  there- 
fore, of  the  general  folios,  being 
added  to  the  1 8}  relating  to  the 
object  of  interest,  and  19}  (the 
other  half  of  the  general  folios] 
to  the  other  object,  the  folios 


stood:  57}  to  the  object  of  inte- 
rest, and  40}  to  the  account; 
being  again  nearly  one  half  to 
each  object:  and  the  costs  of 
the  answer,  and  the  term  fee  of 
Baiter  term^  1851,  in  which 
term  it  was  filed,  were  divided 
in  half* 

In  the  same  term  a  motion, 
by  the  Plaintiff,  for  the  Defend- 
ant Jt^n  Grant  to  pay  into 
court  the  amount  of  monies 
admitted  by  his  answer  to  be  in 
his  hands,  related  wholly  to  the 
object  of  account,  and  did  not 
touch  the  question  of  interest; 
no  part,  therefore,  of  the  costs 
of  such  motion  were  charged 
against  the  Defendant. 

In  Trimtif  term  1851,  the 
Plaintiff  obtained  an  order  to 
amend,  and  amended  his  bill 
accordingly  by  41  additional 
folios ;  SO  folios,  or  three  fourths 
of  which  amendments,  relate  to 
the  question  of  interest,  and  the 
costs  are  apportioned  accord- 
ingly; charging  the  Defendant 
with  the  proportion  of  three 
fourths  of  the  costs  of  that 
proceeding. 

In  Michadnuu  term  1851,  the 
Defendant  put  in  his  answer  to 
the  amended  bill,  containing 
55  folios,  2S\  of  which  relate 
to  the  question  of  interest;  and 

the 
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sidered  and  held  to  be  substantially  two :  the  account       18S9. 

of  the  personal  estate  and  the  payment  of  interest  ^^^"V■^^ 

.   ,  ,     ,  .  .        Heighikoion 

on  balances:   and   tnat^    upon    a    mmute   exanuna-  «. 

Grant, 


tion 


the  Defendant  Is  charged  with 
that  proportion  of  the  office 
copy  of  the  said  answer. 

In  the  next  charge  of  abbre- 
▼iating  the  pleadings,  the  De- 
fendant is  specifically  charged 
with  the  number  of  folios  ascer- 
tainedf  as  before,  to  apply  to  the 
question  of  interest. 

In  JUickaelmoi  term  1831, 
and  JSUarjf  term  185S,  the  costs 
of  replication  rules  and  going 
into  evidence,  applying  only  to 
the  question  of  interest,  are 
wholly  charged  against  the  De- 
fendant. 

The  costs  of  setting  down  the 
cause  and  the  other  general 
fees,  up  to  and  including  the 
hearing,  are  apportioned  by  the 
general  amount  of  the  folios  of 
the  pleadings,  including  the  de- 
positions; giinng,  of  the  total 
S99  folios,  203  to  the  question 
of  interest — a  proportion  so 
near  two  thirds  as  to  induce  the 
adoption  of  that  rate  of  appor- 
tionment from  Easier  term  1833 
to  Trtnt/yterm  183S. 

After  the  decree,  the  costs  are 
apportioned  according  to  the 
two  objects  of  inquiry  directed 
thereby ;  when  both  are  in  pro- 
gress, the  attendances  and  term 
fees  are  halved;  if  any  proceed- 


ing related  to  one  object  only, 
the  costs  are  wholly  allowed,  or 
wholly  struck  ofi^  according  to 
circumstances:  the  proceedings 
in  the  Masters  office  embrace  a 
period  from  Mwhadmat  term 
1838  to  Michadmat  term  1838. 

During  the  progress  of  the 
suit  in  the  Master's  office,  two 
bills  of  revivor  became  neces- 
sary, one  on  the  death  of  a 
Plaintiff  the  other  on  the  mar- 
riage of  one  of  the  female  Plain- 
tiffs; and,  as  the  revival  of  the 
suit  was  necessary  for  both  pur- 
poses, the  costs  thereof  are 
divided  in  halves. 

Apart  from  the  question  of 
apportionment,  the  petition  pre- 
sented by  the  Defendant  John 
Orani  seeks  to  shew  that  he 
has  been  Improperly  charged 
with  the  costs  of  a  motion, 
made  by  him,  to  pay  a  sum  of 
916^  15$.  nd.  into  court* 

t  With  regard  to  this  part  of 
the  taxation,  I  take  the  liberty 
of  certifying,  that  the  motion 
related  wholly  to  the  quesUon 
of  interest,  the  above  sum  being 
the  Defendant's  own  calculation 
of  the  amount  of  interest  in  his 
hands;  and  as  no  reservation  of 
the  costs  could  be  found  in  the 
minutes  (no  order  being  ever 
drawn  upj^  it  appeared  that  he 

ought 
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tion  of  the  bill,  it  appeared  that  nine  folios  related  ex^ 
clasively  to  the  object  of  interest,  ten  and  a  half  exclu- 
siyely  to  the  object  of  account,  and  fifty-two  and  a  half 
folios  generally  to  both  objects  of  the  suit;  and  this 
computation  left  the  number  of  folios,  and  the  costs 
relating  to  the  two  objects,  so  nearly  equal,  that  the 
clerks  in  court  agreed  so  to  consider  them. 


A  similar  process  was  applied  to  the  amended  bill, 
and  left  a  proportion  of  three  fourths  for  the  costs  as  to 
the  interest,  and  one  fourth  only  for  the  costs  of  the 
account :  and  in  the  subsequent  proceedings  the  costs 
were  apportioned  exclusively  to  one  object  or  the  other, 
according  to  the  amount  actually  incurred,  on  the  same 
principle ;  and  the  motion  for  payment  of  money  into 
court  related  exclusively  to  the  interest* 

The  petitioner  is  wholly  inaccurate  in  representing 
that  he  was  charged  arbitrarily  with  a  definite  propor- 
tion of  costs,  without  reference  to  the  actual  costs  occa- 
sioned : 


ought  to  be  charged  with  the 
costs  of  thifl  proceeding;  indeed, 
little  or  no  opposition  was  o^ 
fered  thereto.  I  have  the  honour 
to  be,  my  Lord,  your  Lordship's 
very  obedient  servant, 

Skkard  MUU. 
Six  Clerks  Office, 
April  A,  1839. 

To  the  Right  Hon.  the  Master 
of  the  Rolls* 

We  the  undersigned  clerks  in 
court  beg  to  certify,  that  (as* 
sumingthe  details  to  be  correct) 
the  apportionment  of  costs  in 
the  annexed  certificate  of  Mr. 


iHifb,  has  been  made  according 
to  the  rules  which  have  been 
always  adopted,  where  decrees 
or  orders  direct  the  Master  to 
tax  so  much  of  the  costs  of  a 
suit  as  relate  to  a  particular 
object  of  the  suit,  or  where  the 
words  of  the  decree  or  order,  in 
any  way  render  an  apportion- 
ment of  the  costs  of  the  suit 


necessary. 


8,  H,  Lnuin, 
Oeorge  Gatijfm 
jM^ei  Tkomoi  Home, 
John  Wtdnewrighi. 

QtwM 


GlIANt. 
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sioned:   this  was  not  the  case  ^-*  the  proportion  was       18S9« 
determined  by  the  amount  of  costs  computed  to  be  J^^^^^""^^^ 

*  XIEIOBINOTOK 

actually  occasiotaed.      I  think  that  in  this  case,  the  o. 

petitioner  was  justly  charged  with  a  proportion  of  the 
costs  of  the  suit  which  might  have  been  incurred,  even 
if  the  bill  had  not  sought  to  charge  him  with  interest 
on  balances,  because,  in  fact,  the  same  points  of  the  bill 
were  required  to  sustain  the  charge  for  interest 

Mr.  Mills^  one  of  the  clerks  in  court  who  assisted  in 
the  taxation,  has  certified  to  me  the  mode  in  which  the 
taxation  was  conducted ;  Mr.  Smithy  the  other  clerk  in 
court  who  assisted  in  the  taxation,  has  excused  himself 
from  giving  a  certificate;  but  I  have  received  from 
several  other  clerks  in  court  certificates  that,  if  the  facts 
be  as  stated  (which  there  is  no  reason  to  doubt),  the 
taxation  has  been  conducted  according  to  the  practice. 

I  am  therefore  of  opinion  that  the  petitioner  has 
wholly  failed  to  make  out  his  case,  and  that  the  petition 
must  be  dismissed  with  costs* 


18J8. 
July  12.  SO. 

ELAND  t;.  ELAND.  ^  ,  ^;  \g 


rriHE  testator,  Thomas  Elands  by  his  will  dated  in  June  The  testator, 
1817,  after  directing  all  his  just  debts  and  funeral  chmfd  his 

and  testamentary  expenses  to  be  fully  paid  and  satis-  real  estate 

'^       ^  '^  '^  •.  ^  J  with  his  debts 

°ed  andlega- 
cies,  devised 
it  to  his  eldest  son  A,  B»  in  fee,  and  a{)pointed  him  executor.  A,  B.  mortgaged 
the  estate,  and  covenanted  against  all  incumbrances,  except  the  legacies:  Held, 
first,  that  the  mortgagee  took  for  his  security  the  estate,  minus  the  amount  of  legacies ; 
and  secondly  that  the  unpaid  debtors  of  the  testator  were  entitled  to  the  fund 
reserved  in  the  mortgage  deed  for  legacies,  in  priority  of  the  legatees. 

A,  B.9  the  executor 
mortgaged  it,  first, 
to  the  mortgage  to 
took  subject  to  the  legacies. 
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18S8.'  fiedy  and  charging  his  real  estate  in  aid  of  his  personal 
estate  with  the  payment  thereof  accordinglyi  gave  and 
devised  to  his  wife  one  annuity  or  clear  yearly  rent 
charge  of  80^  which  }^e  expressly  charged  upon  his 
real  estate  at  Metham  thereinafter  devised,  and  he 
directed  the  same  to  be  paid  to  her  half-yearly,  and  the 
first  payment  thereof  to  commence  upon  the  half-yearly 
day  that  should  next  happen  after  she  should  leave  their 
children  at  Metham  aforesaid,  and  go  to  live  elsewhere ; 
with  powers  of  distress,  entry  and  sale,  in  case  the 
same  should  be  in  arrear.  And  the  said  testator  gave 
to  the  PlaintifiP,  his  second  son,  Abraham  Eland^  the 
legacy  or  sum  of  2000/.,  and  to  his  daughter  Margaret 
the  legacy  or  sum  of  6002.,  to  be  paid  to  them  respect- 
ively when  and  as  they  should  attain  their  respective 
ages  of  twenty-one  years :  and  subject  to  the  payment 
of  the  said  rent  charge  and  the  several  legacies  therein- 
before bequeathed,  the  testator  gave,  devised  and  be- 
queathed his  messuage,  &c.  and  hereditaments  at 
Metham^  and  his  personal  estate,  unto  his  son  Thomas 
Elandj  his  heirs,  executorsi  administrators  and  assigns, 
and  he  appointed  him  executor. 

By  a  codicil  to  his  will,  dated  in  December  1816, 
the  testator  gave  a  legacy  of  500/.  to  his  daughter 
Mary. 

The  testator  died  in  1817,  leaving  Thomas  Eland  his 
eldest  son  and  heir  at  law,  who  proved  his  will  and 
entered  into  possession  of  his  property. 

The  testator's  daughter  Mary  died  an  infant  shortly 
after  the  testator's  death,  namely,  in  August  1817  ; 
Margaret  attained  her  age  of  twenty-one  years  in  2>e- 
cember  1829,  and  married  Nicholas  Blanshard;  and 
Abraham  attained  bis  age  of  twenty-one  years  in  18S2, 

at 
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at  which  respective  times  their  legacies  became  pay-        18S8. 
able. 


In  April  ISSG,  while  all  the  legatees  were  infants,  by 
indentures  of  lease  and  release,  dated  the  5th  and  6th 
of  April  1826,  made  between  Thomas  Elands  therein 
described  as  *<  the  eldest  son  and  heir  at  law  and  devisee 
in  fee,  named  in  the  last  will  and  testament  of  Thomas 
Eland  deceased,"  of  the  one  part,  and  Maty  Dunn 
Crooke  of  the  other  part,  after  reciting  that  Thomas 
Eland  had  occasion  to  borrow  1000/.,  which  Mary  D. 
Crooke  had  agreed  to  lend,  he,  Thomas  Elandf  mort- 
gaged the  property  devised  by  the  testator,  to  Mrs. 
Crooke  in  fee,  for  securing  the  1000/*  and  interest;  and 
he  covenanted,  against  incumbrances,  ^*  save  and  except 
the  legacies  given  and  bequeathed  by  the  said  will  of  the 
said  Thomas  Eland  deceased  to  Abraham  Eland,  Mar- 
garet  Eland  and  Mary  Eland,"  payable  to  them  when 
they  should  attain  twenty-one,  ^*  and  save  also  and 
except  an  annuity  of  80/.  to  Mary  Eland,  the  mother 
of  the  said  Thomas  Eland,  given  and  devised  by  the 
said  will  of  Thomas  Eland  deceased." 

By  indentures  of  lease  and  release,  dated  the  9th  and 
10th  of  May  1826,  Thomas  Eland  mortgaged  the  pro- 
perty to  a  Mrs.  Seaman  in  fee,  to  secure  600L  and  in- 
terest; and  the  deed  contained  the  following  clause: 
—  **  And  it  is  hereby  declared  that  the  hereditaments 
and  premises  hereby  granted  and  released,  or  intended 
so  to  be,  are  already  mortgaged  to  Mary  Dunn  Crooke, 
by  indentures  of  lease  and  release  bearing  date  respec- 
tively the  5th  and  6th  April  last,  and  both  made  or 
expressed  to  be  made  between  the  said  Thomas  Eland, 
party  hereto,  of  the  one  part,  and  said  M.  D.  Crooke 
of  the  other  part,  for  the  sum  of  1000/.  and  interest." 

By 


£lano]| 
Elano. 
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1838.  By  another  indenture^  dated  the  27th  of  ^ml  18dO» 

made  between  Thomas  Eland  of  the  first  part,  Mrs. 
Crooke  of  the  second  part,  and  Nicholas  Blanshard  (who 
had  married  the  testator's  daughter  Margaret)  of  the 
third  part,  after  reciting  the  indentures  of  the  5th  and 
6th  of  April  18S6,  and  that  Thomas  Eland  had  ^plied 
to  Mrs.  Crooke  to  lend  him  500/.,  J%omas  Eland  coTe- 
nanted  that  the  properly  should  remain  as  a*  security 
for  the  5002. ;  and  reciting  the  bequest,  by  the  will  and 
codicil  of  the  testator,  of  600/.  to  his  daughter  JUar* 
gareti  with  which  he  had  incumbered  his  hereditaments 
at  Metham  ;  and  reciting  that,  on  the  day  of  the  date 
thereof,  Thomas  Eland  had  paid  unto  Nicholas  Blan^ 
shard  the  said  legacy  of  500/.,  —  Blanshard  and  7%omas 
Eland  joined  in  releasing  the  property  from  the  legacy 
of  500/. 

By  the  death  of  the  testator's  daughter  Mafy,  Nicholas 
Blanshardf  in  right  of  his  wife,  became  entitled  to  one 
third  part  of  her  legacy,  and  the  Plaintiff  Abraham 
Eland,  who  at  that  time  was  under  twenty-one,  also 
became  entitled  to  another  third ;  and  by  an  indenture 
of  the  27th  of  April  1831,  made  between  Thomas  Eland 
of  the  first  part,  Mrs.  Crooke  of  the  second  part,  and 
Nicholas  Blanshard  of  the  third  part,  after  reciting  the  in- 
denture of  the  27th  of  April  18S0,  in  consideration  of 
a  ftirtber  sum  of  850/.,  Thomas  Eland  executed  a 
further  charge  upon  the  property  for  securing  that  sum ; 
and  reciting  the  legacy  to  Mary^  and  that  by  her  death 
Nicholas  Blanshardj  in  right  of  his  wife,  became  entitled 
to  one*  third  of  her  legacy  of  500/. ;  and  also  reciting 
that,  on  the  day  of  the  date  of  the  said  indenture 
of  the  27th  day  of  April  1831,  Thomas  Eland  had 
paid  unto  Nicholas  Blanshard  166/.  ISs.  4rf.  so  due  to 
Margaret  Blanshard,  and  that  Nicholas  Blanshard  had 
agreed  to  release  and  discharge  the  real  estate  of  the 

testator 
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testator  Thomas  Elands  therein  before  mentioBed  and        l8S8. 
described,  from  payment  of  166/.  135.  ^d,^  it  was  wit* 
nessed  that  Nicholas  Blanshard  released  the  property 
from  the  166/.  ISs.  M. 

By  a  similar  deed,  dated  the  27th  of  April  1882, 
Thomas  Eland  executed  a  further  charge  to  Mrs*  Crooke 
for  the  sum  of  150/.;  and  Abraham  Eland,  who  had* 
attained  twenty-one,  released  the  property  from  his  166/k 
1 85.  4dl,  being  one  third  of  Mortis  legacy,  to  which  he 
had  become  entitled. 

The  legacy  of  2000/.,  to  which  the  Haintifl^  Abraham 
Eland,  was  entitled,  being  unpaid,  he  filed  this  bill  to 
compel  payment. 

By  the  original  decree  it  was  referred  to  the  Master 
to  take  the  usual  accounts. 

• 

The  Master  reported  that,  as  to  the  personal  estate 
of  the  testator,  **  it  being  alleged  on  the  part  of  the 
Defendant,  Thomas  Eland,  that  he  was  utterly  incapable 
of  making  out  such  accounts,  the  several  other  parties 
had  waived  the  taking  such  accounts ; "  and  he  found 
that  the  only  creditor  of  the  deceased  was  Robert  Eland, 
for  a  debt  due  on  bond  and  for  interest,  which  amounted 
to  5692.  6s. ;  and  he  found  that  the  legacy  of  2000/. 
was  due  to  Abraham  Eland,  with  interest,  amounting 
together  to  2820/.  185.  4fd.;  and  he  found  that  the 
annuity  to  the  widow  commenced  iu  March  1831 ;  and 
he  found  that  the  testator's  property  had  sold  for 
S050L 

The  real  estate  was  insufiicient  to  pay  the  debt  and 
legacies  of  the  testator,  and  the  mortgages. 

Mr.  Temple 
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Mr.  Temple  and  Mr.  BotgfeU,  for  the  Plaintiff  the 
legatee,  contended  that  the  mortgagees  took  the  estate 
expressly  subject  to  the  legacies,  and  that  the  amount 
thus  reserved  was  payable  to  the  legatees  in  priority  to 
the  creditors,  or  if  not,  then  that  the  mortgagees  took 
the  real  estate  subject  to  the  debts  also. 


They  argued,  that  as  to  Mrs.  Crookef  the  contract 
between  her  and  the  executor  was,  that  the  mortgagee, 
Mrs.  Crooke,  should  take  as  her  security,  the  interest  in 
the  estate  which  might  remain  after  satisfaction  of  the 
legacies  charged  upon  it;  and  as  to  Mrs.  Seaman^  that 
she  took  with  notice  of  and  subject  to  the  prior  incum-* 
brance ;  that  she  was  therefore  entitled  to  so  much  as  re- 
mained after  the  prior  mortgage  had  heen  satisfied,  or,  in 
other  words,  took  subject  to  the  legacies ;  that  the  amount 
of  the  legacies  tlms  having  priority  over  all  the  mortgages, 
was  payable  to  the  legatees,  whose  specific  rights  had 
been  reserved  by  the  stipulation  of  the  deeds,  and  that 
the  creditors  of  the  testator  were  not  entitled  thereto. 

They  admitted  the  rule  to  be,  that  where  there  is  a 
charge  of  debts,  the  generality  of  the  trust  relieves  a 
party  from  the  necessity  of  seeing  to  the  application  of 
the  purchase  money :  but  they  contended,  that  a  pur- 
chaser or  mortgagee,  in  order  to  bring  himself  within 
the  rule,  must  shew  that  the  trustee  was  selling  the 
estate  in  that  character,  and  not  as  owner — that  he  was 
carrying  the  trusts  of  the  will  into  execution,  and  not 
dealing  with  the  estate  for  his  own  benefit 


In  Watkins  v.  Cheek  (a),  a  purchaser  was  held  bound 
to  see  to  the  application  of  the  purchase  money,  aldiough 
there  was  a  general  charge  of  debts,  because  the  deed 

shewed 

(a)  S  Sim.  ^  St.  199. 
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shewed  that  the  money  advanced  to  Cheek  '^  was  a  mere 
personal  loan  to  him,  having  no  colour  of  connection 
with  the  charges  on  the  testator's  estate ; "  so  here,  the 
recital  in  the  first  deed  is,  <<  that  Thomas  Eland  had 
occasion  to  borrow  1000/.'*  &c.,  shewing  that  he  was 
dealing  as  the  owner  for  his  own  benefit/and  not  in  the 
performance  of  the  trusts  of  the  will ;  that  this  was  one 
of  the  grounds  of  the  decision  of  the  Vice-Chancellor  in 
Johnson  v.  KenneU{a\  and  which  did  not  appear  to 
have  been  interfered  with  by  Lord  Lyndkurst  on  the 
reversal.  (&) 


1838. 


Mr.  Suiion  Sharpe^  for  the  widow,  contended  that  she 
had  a  right  to  elect  between  the  annuity  and  her  dower. 


Mr.  Richards^  for  Mrs.  Crooke^  the  mortgagee,  con« 
tended  that  she  had  priority  both  over  the  debts  and  the 
legacies,  or,  at  all  events,  over  the  debts ;  tha^the  effect 
of  the  transactions  was  not  such  as  to  deprive  her  of 
the  acknowledged  rule,  **  that  where  debts  are  charged 
generally,  or  where  debts  and  legacies  are  charged 
generally,  the  purchasers  of  the  real  estate  are  not 
bound  to  see  to  the  application  of  the  purchase  money  " 
Johnson  v.  Kennett  (c) ;  that  the  money  had  been  paid 
into  the  only  hand  competent  to  receive  and  to  distribute 
it ;  that  there  was  no  evidence  that  the  money  was  not 
raised  for  the  purpose  of  paying  the* debts,  or  that  it 
was  not  so  applied ;  and  that  the  mortgagee  was  there- 
fore protected  against  any  claim,  on  the  part  of  the 
creditors  at  least.  As  regarded  the  legatees,  he  con- 
tended that,  by  the  terms  of  the  deed,  the  mortgagee 
did  not,  as  was  supposed,  take  subject  to  the  legacies 
and  that  the  covenant  against  all  incumbrances,  except 

the 


(a)  6  Simont,  390. 
{b)  5  Myine  ^  K.  624. 

Vol.  I. 


(c)  S  Mtflne  i  K,  690. 


R 
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the  legacies,  had  not  the  e£Eect  of 
to  the  Iqpusies. 


«  •     m:«h  Ml 


the  security 


That  Watkifu  v.  Cheek  did  not  apply,  being  a  case 
where  two  parties  concurred  in  committing  a  breach  of 
trust. 


Mr.  PuroiSf  for  Mrs.  Seaman,  in  addition  to  the  ar- 
guments offered  on  the  part  of  the  other  mortgagee, 
contended  that  their  cases  differed,  for  that  the  mort* 
gage  deed  of  Mrs.  Seaman  contained  no  such  exception 
as  to  the  legacies  as  was  contained  in  the  mortgage  to 
Mrs.  Crooke ;  and  that  the  notice  of  Mrs.  Crockets 
charge  contained  in  Mrs.  Seaman*s  deed  did  not  operate 
so  as  to  postpone  Mrs.  Seaman  to  the  legatees  (a) ; 
WyaU  V.  BamelL  (&) 

Mr.  Pemberion,  for  the  creditor. 

The  parties  have  waived  the  accounts  of  the  personal 
estate ;  it  must  therefore  be  assumed  that  it  was  suf- 
ficient to  pay  the  creditors ;  as  to  the  general  rule,  as  to 
seeing  to  the  application  of  the  purchase  money,  there 
is  no  doubt ;  if  money  is  taken  up  by  the  trustee  for 
his  own  purposes,  the  mortgagee  or  purchaser  takes 
subject  to  the  charges. 

Here,  the  mortgagees  have  expressly  taken  subject  to 
the  legacies ;  they  must  therefore  have  known  that  the 
money  was  not  raised  for  the  purpose  of  paying  the 
debts :  for  then  they  would  have  taken,  not  subject  to, 
but  in  priority  of  the  legacies.  This,  with  the  recital  as 
to  the  loan,  shews  that  the  devisee  raised  the  money 
for  his  own  purposes,  and  not  for  the  payment  of  the 

testator's 


(o)  SugderCi  Fipncforf,  ch.  xvii. 


(6)  19  Ves.  435. 
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testator'a  debts ;  the  mortgagee  therefore  took  subject 
to  the  trusts  of  the  willi  and  became  bound  to  see  to  the 
application  of  the  mortgage  money* 

The  claims  of  the  legatees  to  be  paid  in  priority  to 
the  creditors  cannot  be  maintained,  for  they  were  no 
parties  to  the  contracts  reserving  the  legacies;  when 
the  amount  comes  into  the  hands  of  the  executor 
it  constitutes  part  of  the  testator's  assets  and  must  be 
dealt  with  by  him  in  the  usual  course  of  administration : 
the  testator's  debts  must  in  that  case  be  first  satisfied^ 
before  the  legatees  are  entitled  to  any  thing* 

Mr.  Lcnsndesj  for  Thomas  Eland. 

Ux.  Temple,  mt^\y.  ^ 


S4S 


18S8. 


The  Master  of  the  Rolls. 

The  general  rule  on  which  the  Court  acts  in  cases  of 
this  kind,  has  been  very  accurately  stated  at  the  bar ; 
but  this  case  must  be  decided  on  the  peculiar  facts 
and  circumstances,  which  are  different  from  those  which 
occurred  in  the  cases  cited. 


July\2. 


By  the  will  of  this  testator,  he  subjected  all  his  estates 
to  the  payment  of  his  debts,  he  gave  certain  legacies, 
and  then,  subject  to  the  legacies,  he  gave  the  real  estate 
to  TTiomas  Eland.  Thomas  Eland  was  trustee  and 
executor  of  the  will,  and  is  a  devisee  of  this  estate, 
and,  no  doubt,  he  was  the  person  by  whom  the  assets  of 
the  testator  ought  to  have  been  applied  in  satisfaction  of 
all  the  debts  and  legacies.  And  if  he  had  sold  the 
estate  in  the  ordinary  way,  and  received  the  purchase 

R  2  money, 
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1838*  money,  even  if  he  had  misapplied  that  purchase  money, 
his  vendees  would  not  have  been  bound  to  see  to  the 
application  of  it,  and  would  have  held  the  estate  not- 
withstanding that  the  debts  and  legacies  had  not  been 
paid.  But  he  does  not  do  that,  what  he  does  is  to  raise 
from  Mrs.  Crodce  1000/.  [His  Lordship  stated  the 
deeds  of  5th  and  6th  oi  April  1826.]  Her  security,  as 
it  appears  to  me  on  the  construction  of  these  deeds,  con- 
sisted of  the  estate,  less  the  amount  of  the  charges  re- 
ferred to.  [His  Lordship  stated  the  subsequent  se- 
curities to  Mrs.  Crookcl  I  should  say,  even  if  the 
words  of  the  deed  did  not  necessarily  induce  this  con- 
struction, that  the  transactions  which  took  place,  shew 
to  demonstration,  that  this  lady  never  imagined  she  had 
a  securi^  on  anything,  except  only  on  the  surplus  after 
satisfaction  of  the  chai'ges.  In  other  words,  she  took 
the  estate,  subject  to  the  satisfaction  of  the  amount  of 
those  charges ;  and  it  appears  that  two  of  the  charges 
now  remain,  namely,  the  legacy  of  2000/.  to  the  Plain- 
tifF,  and  the  annuity  of  80/.,  which  belongs  to  the  widow, 
and  which  are 'both  expressly  stated  in  the  deed. 

With  regard  to  the  other  mortgage  which  was  made 
to  Mrs.  Seaman^  dated  the  9th  of  May  1826,  being  about 
a  month  after  the  first  deed  was  executed  to  Mrs.  Crookcy 
it  appears  that  Mrs.  Seaman^  who  was  a  second  mortgagee, 
had  clearly  notice  of  the  first  mortgage,  because  it  was 
recited  in  her  deed ;  and  I  can  hardly  imagine  that  a 
second  mortgagee  upon  an  estate,  with  full  notice  of 
the  first  mortgage,  could  be  considered  in  any  other 
light  than  as  a  mortgagee  of  the  equity  of  redemption, 
which  remained  in  the  mortgagor  after  the  execution  of 
the  first  mortgage.  I  do  not  see  how  it  is  possible  to 
put  it  further ;  Mrs.  Seaman  had  notice  of  the  prior  deed 
— she  had  the  means  of  knowing  what  was  the  value  of 

the 
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the  equi^  of  redemption-— and  she  must  be  taken  to 
have  known  it ;  and  the  security  which  she  then  took, 
was  the  equity  of  redemption  vested  in  the  mortgagor 
after  the  execution  of  the  first  mortgage.  I,  therefore, 
think  Mrs.  Seaman  must  be  considered  to  have  taken 
her  security,  subject  to  these  charges. 
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The  next  is  a  question  of  considerable  importance  to 
the  parties.  It  appears  the  debts  have  not  been  paid : 
there  is  at  least  a  bond  debt,  to  the  amount  of  5002.  and 
upwards,  which  has  not  been  paid.  The  question  which 
arises  is  hardly  this,  whether  the  creditor  unpaid  is  to 
remain  unpaid,  there  being  assets  for  the  payment?  but 
the  question  would  seem  to  be,  whether  the  amount  of 
the  unpaid  charges,  or  that  part  of  the  estate  which  has 
been  reserved  by  the  mortgagor,  ought  to  be  considered 
as  general  assets,  in  which  case  the  creditor  would  have 
to  be  paid  out  of  that  sum :  or  whether  the  amount 
of  the  debt  is  to  be  added,  as  against  the  mortgagees, 
to  the  amount  of  those  reserved  charges :  that  would 
seem  to  be  the  question.  Now,  I  confess,  I  do  not 
think  it  follows,  that  because  the  legatees  may  have  re- 
mained unpaid  at  the  time  the  mortgage  was  executed, 
it  must  therefore  be  inferred  that  the  money  was  raised 
merely  for  the  personal  benefit  of  the  mortgagor,  and 
not  for  the  purpose  of  paying  the  debts  which  were 
owing  by  the  testator.  I  cannot  comprehend  why 
Thomas  Ekmdj  the  devisee,  supposing  himself  to  be 
possessed  of  an  estate  which  was  sufficient  to  pay  both 
the  debts  which  were  payable  immediately  and  the 
legacies  which  were  payable  at  a  future  time,  might  not 
reasonably  and  properly  have  said,  I  will  raise  money 
to  pay  the  debts  now,  and  leave  the  legacies,  which  are 
payable  hereafter,  as  charges  on  the  estate.  In  that 
case  the  mortgagee  would  not  have  been  obliged  to 

R  S  see 
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16S8.  MO  to  the  application  of  the  money.  I  am,  therefore, 
very  much  disposed  to  think,  that  I  must  look  at  the 
amount  of  the  charges  as  general  assets,  that  the  credi- 
tors must  be  paid  out  of  those  charges*  and  that  the 
remainder  of  those  charges  will  belong  to  the  legatees 
in  priority  to.the  mortgagee.  If  anything  should  ulti- 
mately remain,  the  mortgagee  will  obtain  payment 
out  of  that.  That  seems  to  me  the  most  reasonable 
construction  I  can  give  to  the  instruments,  consider- 
ing in  that  way,  that  the  mortgagees  properly  paid 
the  money  to  the  trustees  and  executor,  and  that 
the  security  which  they  took,  was  the  estate  less  the 
charges. 


Jtdtf  so.  The  case  came  on  again,  when  Mr.  Sutton  Sharpe 

contended  that  the  widow's  annuity  had  priority  of  the 
Plaintiff's  legacy,  she  being  a  purchaser  in  consideration 
of  her  dower.     He  argued  as  follows :  — 

That  in  order  to  exclude  a  wife  from  dower,  by 
election,  it  must  be  shewn  that  the  testator  meant  to 
exclude  her  from  it.  (a) 

That  the  effect  of  putting  a  wife  to  her  election,  was  to 
decide  that  the  testator  had  given  the  benefit  conferred 
by  his  will  in  bar  of  dower. 

And  where  a  bequest  is  made  by  the  testator  to  his 
wife  in  lieu  of  dower,  her  election  to  accept  the  legacy 
placed  her  in  the  situation  of  a  purchaser  of  what  was 
given  to  her  by  the  will;  and  she  would  then  be  entitled 
to  a  preference  in  payment  over  the  other  legacies; 

BwridQe 

(a)  S  Roper  on  Legacies,  540. ;  and  see  Roadley  v.  Dixon,  3  Ruu, 
192. 
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Burridge  y.  Bradt/l  (a),  BUnoer  v.  Morrei  (&),  Dmmhill       1838. 
▼•  MeUher{c\  Heath  y.  Dendy*  {d) 

That  if  the  widow  was  not  entitled  to  a  priority^  she 
was  not  to  be  held  bound  by  her  election,  as  she  was 
not  bound  by  an  election  made  under  a  mistaken  notion 
of  the  claim  against  her ;  Wake  y.  Wake  {e\  Kidney  y. 
Coussmaker  (g),  Edwards  y.  Morgan,  (h) 


The  Master  qf  the  Rolls  (after  resenring  the  ques* 
tion  of  election,  and  stating  that  he  still  considered  that 
the  security  taken  by  the  mortgagee  was  the  yalue  of 
the  estate,  minus  the  amount  of  the  legacies,  proceeded). 
The  controversy  is  first  between  the  Plaintiff,  an  unpaid 
legatee  of  2000L,  and  the  mortgagee ;  the  mortgagee  in« 
sisting  that,  notwithstanding  the  words  of  the  deed,  she 
is  entitled  to  take  the  estate  free  fi*om  the  charge ;  and 
the  legatee  insisting  that  he  is  entitled  to  the  benefit  of 
the  charge  expressly  reserved  out  of  the  mortgage :  and 
a  further  question  arises  between  the  legatee  and  a 
creditor.  It  appeared  to  roe,  however,  on  a  former 
occasion,  as  it  appears  to  me  now,  that  there  cannot 
be  a  competition  between  a  legatee  and  a  creditor; 
and  this  sum  of  20002.,  being  a  portion  of  the  testator's 
estate  never  assigned  or  distinctly  appropriated  to  th^ 
legatee,  although  the  legatee's  name  is  mentioned  in  the 
deed,  I  cannot  refiise  to  pay  the  debt  out  of  this  portion 
of  the  testator's  estate. 


In 


(fl)  1  P.  W.  127.  (tf)  1  Km.  jun.  335. 

\h\  2  Kfl.sen.  420.  te)  12  Vei,  13C.  153. 

\e)  AmhUr^  844.  (A)  M^CkU^  548^ 
\d)  1  Ruu,  543. 
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18S8.  In  consequence  of  some  of  the  parties  having  been 

taken  by  surprise,  as  to  the  questions  raised,  his  Lord- 
ship permitted  the  case  to  be  re-argued. 

j^op,  16,  The  case  was  argued  by  the  same  counseL  (a) 

The  Master  qftke  Rolls. 

Upon  the  question,  whether  the  mortgages  took  their 
interest,  subject  or  not  subject  to  the  payment  of  debts,  I 
shall  take  an  opportunity  of  again  considering  the  matter^ 
and  again  reading  over  the  deeds  which  are  material. 

On  the  other  questions  which  have  been  raised,  I 
have  only  to  state^  that  having  carefully  attended  to  the 
arguments  to  day,  I  can  see  no  reason  whatever  to  alter 
the  opinion  I  expressed  on  a  former  occasion.  Look- 
ing at  these  deeds,  and  the  conduct  of  the  mortgagor, 
who  was  the  devisee,  heir,  executor  and  the  person 
charged  with  the  duty  of  paying  the  legacies,  I  am  now 
of  opinion,  as  I  was  before,  that  the  mortgagee  took,  as 
his  security  for  the  money  to  be  advanced,  the  mort« 
gaged  estate,  minus  the  value  of  the  legacies,  and  that 
that  was  his  contract.  The  other  question  discussed 
was,  whether,  in  the  absence  of  any  other  means  of 
paying  the  creditor,  the  creditor  had  not  a  claim  on  the 
funds  that  were  to  be  recovered  by  the  executor  and 
trustee  of  this  mortgage.  There  was  a  contract,  which, 
as  I  conceive,  amounted  to  this,  that  the  mortgagor,  for 
the  purpose  of  paying  the  legacies,  reserved,  out  of  the 
mortgaged  estate,  the  amount  of  the  legacies  then  re- 
maining unpaid.  That  amount  must  have  come  into 
his  hands :  being  in  his  hands,  was  there  such  an  ap- 
propriation, for  the  benefit  of  the  legatees,  as  to  pre- 
vent 

(a)  On  this  argument  the  widow's  right  to  priority  over  the  other 
l^tees  was  conceded. 
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vent  it|  when  in  his  hands,  being  treated  as  assets  liable  18dS. 
to  tlie  payment  of  the  creditors ;  or  are  the  creditors  to 
go  unpaid,  in  order  that  legatees  and  volunteers  under 
the  will  may  be  paid,  in  consequence  of  the  arrangement 
which  was  made  by  the  executor  in  this  case  to  reserve, 
out  of  the  security,  such  a  sum  of  money*  Various 
di£Sculties  have  been  presented,  but  I  think  every  one  of 
them  is  capable  of  an  easy  solution.  It  is  not  material 
to  go  into  all  these  particulars,  because  still  I  think  the 
creditors  must  be  paid  in  priority  to  the  legatees:  there 
being  assets  for  that  purpose. 


The  Master  tf  the  Rolls.  Bee.  is. 

The  question  reserved  in  this  case  was,  whether  the 
mortgagee  was  bound  to  see  the  money  which  she  ad- 
vanced on  the  mortgage,  applied  in  satisfaction  of  the 
testator's  debts.  [His  Lordship  here  detailed  the  cir- 
cumstances of  the  case.] 

The  Plaintiffs  legacy  of  20002.  being  unpaid,  this  bill 
is  filed  to  compel  payment.  On  the  inquiry  under  the 
decree,  it  appears  that  the  bond  debt  remains  unpaid. 
The  account  of  the  personal  estate  was  waived,  and  the 
real  estate  is  insuflScient  to  pay  the  debt  and  legacies  of 
the  testator  and  the  mortgages. 

It  is  admitted,  that  as  between  the  annuitant  and  the 
legatee,  the  annuitant  is  entitled  to  be  preferred;  but  it 
is  contended  by  the  Plaintiff,  that  the  creditor  and  the 
legatees  ought  to  have  priority  before  the  mortgagees ; 
and  that  at  all  events,  the  Plaintiff^  as  legatee,  and  the 
widow,  as  annuitant  under  the  will,  are  by  the  form  and 
nature  of  the  mortgage  deeds,  entitled  to  preference. 

On 
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18S8.  On  the  other  band,  the  mortgagees  insist  that  they 

fairly  advanced  the  money  to  the  devisee  and  executor, 
and  were  not  bound  to  see  to  the  application  of  it ;  and 
that  if  not  exempt  from  the  legacies,  they  are  exempt 
from  the  debt. 

In  the  case  of  Watkin  v.  CSuek  (a)  it  was  determined, 
that  if  in  a  case  of  this  sort,  the  circumstances  of  the 
transaction  shewed  that  the  money  was  not  to  be  applied 
in  payment  of  the  debts  or  legacies,  the  mortgagee  must 
hold,  liable  to  the  charge. 

Now  the  circumstances  of  this  transaction  do  shew 
that  the  first  advance  of  1000/.  was  not  to  be  applied  in 
payment  of  the  legacies ;  and,  therefore,  the  mortgagee 
held  subject  to  the  legacies*  It  is  argued,  that  the  cir- 
cumstances shew,  that  the  money  was  not  to  be  applied 
in  payment  of  debts*  In  the  deed  Thonuu  Eland  is  de- 
scribed as  heir  and  devisee  of  the  testator ;  and  it  being 
recited,  that  he  had  occasion  to  borrow  the  money,  and 
had  requested  the  money  to  be  lent  to  him,  it  is  argued 
to  be  clear,  that  the  whole  transaction  was  by  him,  as 
owner  of  the  estate  and  for  his  own  benefit ;  I  am,  how<- 
ever,  of  opinion  that  these  circumstances  do  not  lead  to 
that  conclusion :  he  was  the  person  whose  duty  it  was 
to  raise  and  receive  the  money,  and  apply  it  for  pay* 
ment  of  the  debts ;  and  I  think  that  there  is  nothing  in 
the  deeds  to  shew  that  the  money  was  not  to  be  duly 
applied,  and  the  consequence  appears  to  me  to  be^  that 
the  mortgagee  holds,  subject  to  the  amount  of  the  un« 
paid  legacies  and  annuity,  but  not  to  the  debt* 

The  amount  of  the  unpaid  legacy  is  reserved  out  of 
the  security,  and  is  recoverable  by  the  executor  and 

mortgagor ; 

{a)  2Sm.i  Si.  199. 
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mortgagor;  and  coming  to  his  hands  as  executori  I 
think  that,  however  contrary  to  his  intention  at  the 
time  of  the  transaction,  it  is  assdts  for  the  payment  of 
the  debt 


The  PlaintifF  in  this  case  appealed;  but  the  Lord 
Chancellor,  on  the  30th  of  May  18S9,  dismissed  the 
appeal  with  costs. 


SCOONES  V.  MORRELL. 

nPHE  Plaintiff,  Mr.  ScoojieSf  was  the  trustee  for  sale 
-*•  under  the  will  of  a  Mr.  Bedford  ;  and  on  the  10th 
of  September  18S1,  he  entered  into  an  agreement  widi 
the  Defendant,  for  the  sale  of  an  estate  which  had  been 
devised  to  the  Plaintiff  by  the  will  of  the  testator,  for 
the  sum  of  5300/.  The  contract  contained  certain 
special  conditions :  the  Defendant  was  to  pay  for  the 
timber,  &c.,  at  a  valuation,  and  it  was  agreed  that  the 
purchase  should  be  completed  at  Christmas,  and  **  that 
the  purchaser  should  be  allowed  to  go  into  possession  at 
Michaelmas  if  the  title  was  then  approved  of;  but  when 
the  title  was  once  approved  and  possession  given,  no 
objection  should  subsequently  be  raised  to  it,  but  the 
purchaser  should  be  bound  to  complete  the  purchase  at 
Christmas  next.'* 

The  abstract  of  the  title  was  delivered  on  the  18th 
of  October  1831,  and  the  opinion  of  the  Defendant's 
counsel  thereon  obtained  in  the  same  month,  approving 
of  the  title,  subject  to  the  identifying  the  parcels,  to  an 

objection 


1839. 
March  8, 9. 

Where  strips 
of  land  lie 
between  the 
highway  and 
the  adjoining 
enclosure,  the 
legal  pre- 
sumption 18, 
that  the  soil 
belongs  to  the 
owner  of  the 
adjoining  old 
enclosure. 

The  fact  of 
a  title  having 
been  perfected 
in  the  Master's 
office,  does  not 
determine  the 
question  of 
the  costs  of  a 
siut  for  specific 
performance, 
which  depends 
upon  whether 
the  defects 
which  have 
been  removed 
there,  were 
the  occasion 
of  the  suit. 
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18S9.       objection  as  to  an  outstanding  mortgage,  and  some  few 
^T^'^^^^     other  minor  particulars. 


V. 


MoBBiLL.  On  the  17th  of  November  1831,  the  Defendant  was 
let  into  possession  of  the  principal  part  of  the  estate, 
and,  in  December  following,  a  valuation  of  the  timber 
was  made  by  the  appraisers  of  the  respective  parties. 

In  February  1832,  disputes  arose  between  the  parties 
on  matters  unconnected  with  the  purchase,  and  on  the 
18th  of  that  month  the  purchaser,  in  a  letter  to  the 
vendor,  stated,  that  he  thought  that  it  would  be  neces- 
sary, from  what  he  had  heard,  to  make  some  further 
inquiries  as  to  the  testator's  will,  it  seeming,  as  he 
understood,  that  the  gentleman  who  made  the  will  had 
made  his  father  sole  devisee  and  residuary  legatee 
under  the  will,  and  was  also  a  witness  to  the  same.  An 
affidavit  of  the  attesting  witness  as  to  the  execution  of 
the  will  of  the  testator  was  produced,  and  to  satisfy 
the  other  objection,  an  affidavit  was  made  with  respect 
to  the  identity  of  the  lands. 

These  affidavits  were  accompanied  by  a  letter,  dated 
the  5th  of  May  1882,  expressing  a  hope  that  they  would 
be  satis&ctory ;  but  the  reply  was,  that  he,  the  pur- 
chaser, must  examine  the  different  abstracts,  affidavit, 
and  plan,  on  the  spot,  to  ascertain  their  accuracy.  An- 
other letter  was  then  sent  from  the  vendor's  solicitors  to 
the  Defendant,  dated  the  14th  of  June  1832,  stating 
that  having  received  no  answer  to  their  last  application 
on  the  subject  of  the  purchase,  they  were  directed  to 
say,  that  a  bill  would  be  now  immediately  filed  against 
the  purchaser  for  the  fulfilment  of  his  contract.  No 
notice  having  been  taken  of  this  letter,  the  bill  was  filed 
on  the  nth  of  Jtdy  1882. 

Thd 


MOBBSLL. 
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The  Defendant  put  in  his  answer  on  the  15th  of  No»       1839* 
vember  18S2,  in  which  he  objected  that  the  will  of  the      T^^^^"^ 

*'  ^  SCOONES 

testator  was  not  duly  executed  by  the  testator  in  the  pre-  v. 

sence  of  the  witnesses,  and  that  he  was  not  competent  so 
to  do ;  and  he  insisted  that  the  Plaintiffs  were  not  able  to 
perform  the  contract,  for  they  had  not  made  out  a  good 
title,  and  pending  the  suit  to  establish  the  will,  they 
could  not  compel  the  performance  of  the  contract,  but 
he  did  not  state  in  what  other  respect  he  was  dissatisfied 
with  the  title.     Upon  this  the  vendor  endeavoured  to 
obtain  a  deed  of  confirmation  from  the  heir  of  the 
testator,  but  the  purchaser  advised  him  not  to  confirm 
the  will.     A  suit  was  instituted  against  the  heir  to 
establish  the  will,  which  was  established  pending  the 
proceedings  in  this  cause,  by  a  decree  dated  the  12th  of 
Mcnf  18S5.     This  cause  was  first  heard  on  the  15th  of 
February   18S6,  when  a  reference  was  made  to  the 
Master,  to  enquire  whether  the  Plaintiff  could  make  a 
good  title  to  the  estate,  and  when  such  title  was  first 
shewn,  with  liberty  to  state  special  circumstances. 

In  the  Master's  office  the  Defendant  took  a  variety 
of  objections  to  the  title,  amounting  to  twenty-seven, 
nearly  the  whole  of  which  had  not  been  insisted  upon 
by  him  prior  to  the  institution  of  the  suit,  some  of  which 
were  answered  and  some  abandoned.  One  of  the  ob- 
jections related  to  a  mortgage,  of  which  no  mention  had 
been  made  for  upwards  of  100  years,  and  which  it  was 
contended  by  the  vendors,  independently  of  the  recent 
limitation  act,  was  sufficient  proof  of  its  having  been 
sadsfied;  but  in  consequence  of  the  objection  being 
pressed,  search  was  made  among  the  old  deeds,  when 
the  original  mortgage  deed  was  found  cancelled,  with  a 
proper  receipt  indorsed,  and  also  a  release  dated  in 
1744;  the  vendor  contended,  that  no  evidence  of  the 
satisfaction  of  this  mortgage  had  been  required  by  the 

Defendant, 


254  CASES  IN  CHANCERY. 

1889*       Defendant,  until  bis  objections  bad  been  brought  into 
^^"^^^^"^    the  Master's  office,  or  it  would  have  been  furnished. 

MoBBBLL.  Several  certificates,  evidence  as  to  the  enclosure  of 

some  strips  of  waste  land,  in  opposition  to  the  evidence 
produced  by  the  vendor,  and  several  affidavits  were 
produced  in  the  Master's  office  to  shew  the  births, 
deaths,  &c. 

The  Master,  by  his  report,  dated  the  2 1st  of  Jvbf 
1887,  certified  *^  that  the  Plaintiffit  could  make  a  good 
title  to  the  estate  and  premises  comprised  in  the  agree« 
ment ; "  and  with  respect  to  special  circumstances,  he 
found  ^*  that  the  Flainti£&  had,  by  their  state  of  facts, 
stated  circumstances  to  shew  that,  in  consequence  of  the 
Defendant  having  entered  into  possession  and  exercised 
certain  acts  of  ownership,  he  was  precluded  from  insist- 
ing on  any  objections  not  taken  to  the  title  before  he 
entered  into  possession,  especiaUy  any  that  were  obvious 
on  the  face  of  the  abstracts ; "  and  he  found  that  a  counter 
state  of  facts  had  been  brought  in  by  the  Defendant; 
*^  but,  it  not  having  been  referred  to  him  to  inquire  whe- 
ther the  Defendant  had  or  not  accepted  the  title,  he, 
the  Master,  had  not  thought  fit  to  inquire  into  such 
special  circumstances,  or  to  state  them  in  his  report.'' 

The  Defendant  took  seven  exceptions  to  the  Master's 
report,  the  principal  of  which  related  to  about  fourteen 
small  pieces  of  land  lying  between  the  King's  highway 
and  old  enclosures,  forming  part  of  the  estate,  and  vary- 
ing  in  size  between  an  acre  and  three  quarters,  and  five 
poles,  which  had  been,  at  different  periods  between 
eighteen  and  thirty  years,  enclosed  by  the  owner  of  the 
adjoining  old  enclosures,  and  as  to  which  it  was  in- 
sisted by  the  purchaser  that  a  good  title  could  not  be 
shewn. 

Mr. 


MOBBBLL. 
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Mr.  BetheU,  in  support  of  the  exceptions^  relied  on        1889. 
the  evidence  as  shewing,  that  these  small  portions  of     '^^^^^ 
waste  ^^  were  contiguous  to  or  communicated  with  open  v. 

commons  immediately  adjoining  the  same,"  and  that, 
therefore,  the  presumption  that  they  belonged  to  the 
owner  of  the  adjoining  old  enclosure  was  rebutted.  As 
to  some  of  these  he  insisted  they  were  essential  to  the 
enjoyment  of  the  property,  and  that  without  them  a 
specific  performance  could  not  be  decreed,  or  at  least 
that  they  ought  to  be  the  subject  of  compensation. 

Mr.  Pembertonj  Mr.  Kinderslet/^  Mr.  James  Campbell 
and  Mr.  T.  Paynier^  contra^  argued  that  the  evidence  did 
not  bear  out  the  proposition  contended  for  by  the  Defend- 
ant, that  the  enclosed  portions  were  contiguous  to  any 
common,  but  that  they  abutted  on  the  King's  highway, 
and,  therefore,  that  the  legal  presumption  arose,  that 
they  belonged  to  the  owner  of  the  adjoining  enclosure. 
They  relied  upon  Grose  v.  West  (a),  where  it  was  held, 
that  prima  faciei  the  presumption  is,  that  a  strip  of  land 
lying  between  a  highway  and  the  adjoinmg  enclosure  is 
the  property  of  the  owner  of  the  enclosure ;  but  if  the 
strip  of  land  communicate  with  opten  commons  or  other 
larger  portions  of  land,  the  presumption  is  either  done 
away  or  considerably  narrowed,  for  the  evidence  of 
ownership  which  applies  to  the  larger  portions,  applies 
also  to  the  narrow  strip  which  communicates  with  them. 
Steele  v.  Prickett  (6),  Doe  dem.  Barrett  v.  Kemp  (c), 
aflSrmed  in  the  Exchequer  Chamber. 


Mr.  BethelU  in  reply. 


The 


(a)  7  TaunU  59.  (c)  7  Bing.  353. 

\h)  9  Stark.  407. 
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1839.  TTie  Master  of  the  Rolls. 

ScooMEs  In  all  cases  of  this  description  the  question  is  one 


MoBRELL.  ^^  presumption)  and  I  am  never  surprised  at  an 
objection  being  taken  to  a  title  on  this  ground;  but 
looking  at  all  the  circumstances  of  the  case,  looking  at 
the  situation  of  these  portions  of  land,  and  having 
regard  to  the  number  of  them  which  have  been  taken  in 
by  the  owner  of  the  adjoining  old  enclosures,  and  the 
length  of  time  since  they  were  taken  in,  I  am  of 
opinion  that  the  legal  presumption  does  arise  that  the 
owner  of  the  adjoining  land  was  entitled  to  enclose 
them.  Then  the  only  question  is,  if  this  presumption  is 
rebutted  by  the  evidence;  I  am  of  opinion  that  it  is  not. 
The  evidence  brought  forward  to  rebut  it,  is  quite 
unsatisfactory;  and  the  exceptions  must,  therefore,  be 
over-ruled. 


The  case  then  came  on  for  further  directions,  when 
Mr.  Betkellj  for  the  purchaser,  contended  that,  the  title 
having  been  made  out  in  the  Master's  office,  the  Plaintiff 
ought  to  pay  the  costs  of  the  suit. 

Mr.  Pembertonf  Mr.  Kinderdqfy  Mr.  James  Can^pbeU^ 
and  Mr.  T.  Paynier^  contr^ 

The  Master  of  the  Rolls. 

There  is  no  doubt  that  the  contract  must  be  per- 
formed, the  purchase  money  paid,  and  the  conveyances 
executed ;  and  the  only  remaining  question  is,  who  is  to 
pay  the  costs  of  the  suit  The  Master  has  reported, 
*^that  a  good  title  was  first  shewn  pending  the  pro- 
ceedings in  his  office  ;'*  the  costs,  in  all  cases,  materially 

depend 
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depend  on  when  a  good  tide  was  first  shewn,  but  that  is        1 839. 
not  and  cannot  be  considered  conclusive*    It  frequently     ^'IST'*^'^^*^ 
happens  that  the  duty  which  the  vendor  has  undertaken  «« 

to  perform  in  making  out  a  good  tide^  is  interrupted  by  ^<>a>bu.. 
some  claim  or  demand  on  the  part  of  die  purchaser^ 
which  cannot  be  sustained,  and  which  gives  rise  to  a 
suit;  die  consequence  may  be,  diat  somediing  remains  to 
be  don^  which  is  not  done  until  the  suit  gets  into  the 
Master^s  office,  but  which  the  vendor  would  have  done 
without  suit,  if  an  opportunity  had  been  affi>rded  him. 
In  such  a  case,  the  fact  of  the  dtle  having  been  per- 
fected in  the  Master's  office  does  not  determine  the 
question  of  costs,  and  then  it  becomes  absolutely  neces- 
sary to  look  into  the  circumstances. 

The  question  really  is,  whether  the  defects  which  have 
been  removed  in  the  Master's  office  were  the  occasion 
of  the  suit.     [His  Lordship  recapitulated  the  circum- 
stances of  the  case.]     Now,  if  the  validity  of  the  devise 
had  been  the  only  objection  relied  on,  there  would  have 
been  a  speedy  termination  to  the  suit  after  die  will  had 
been  established  in  May  1835 ;  but,  upon  the  hearing  of 
this  cause  in  February  1836,  the  purchaser  takes  a  re- 
ference to  the  Master  to  inquire  into  the  title,  and  then 
raises  all  possible  objections  to  the  tide,  most  of  which, 
however,  were  over-ruled;   one  of  them  related  to  a 
mortgage  mentioned  in  a  deed  of  upwards  of  100  years 
old,  which  had  not  been  since  heard  of:  the  vendor 
contended  that  the  mortgage  term  must  be  presumed  to 
have  been  satisfied,  but,  upon  search,  an  old  deed  oF  re- 
conveyance was  found.    This  fact  was  relied  on  by  the 
Defendant,  as  shewing  that  a  good  tide  had  not  been 
previously  made  out;  but,  because  new  evidence  was 
brought  forward  in  the  Master's  office  by  the  vendors, 
must  it  necessarily  be  taken  for  granted  that  a  good  tide 
had  not  previously  been  made  out,  and  must  the  vendor. 

Vol.  I.  S  on 
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18S9. 


SCOONBS 

r. 

MORRELL* 


on  that  acoonnt,  pay  the  costs  ?  To  establish  sach  a 
rule  would  be  most  prejudicial,  not  oniy  to  a  yendor  but 
to  a  purchaser;  for  the  vendor  would  thereby  be 
deterred  from  bringing  forward  any  new  evidence  in  the 
Master's  office  in  confirmation  of  his  title,  for  fear  of 
rendering  himself  liable  to  pay  the  costs  of  the  suit.  I 
am  of  opinion  that  the  suit  was  not  occasioned  by  the 
objections  which  have  been  removed  in  the  Master's 
office ;  and  the  purchaser  must,  therefore,  pay  the  costs 
of  this  suit 


May  25,  24. 


ADDIS  V.  CAMPBELL. 


Where  on  a 
motion  for  the 
production  of 
papers  ad- 
mitted to  be 
in  the  Defend- 
ant's posses- 
sion, the  right 
to  tneir  pro- 
duction de- 
pends on 
documents 
stated  in  the 
bi)l,  but  which 
are  neither 
admitted  nor 
denied  by  the 
answer,  the 
Plaintiff  is  at 
liberty  to  ve- 
rify such  do- 
cuments by 
affidavit. 


rilHIS  was  a  motion  for  the  production  of  deeds 
'^   and  papers  admitted  to  be  in  the  possession  of  the 
Defendant  Mn  Campbell* 

Mr.  Campbell  was  the  devisee  for  life  of  the  estate  in 
question  in  the  causey  under  the  will  of  Francis  Gostling  ; 
and  against  him^  the  case  alleged  by  the  Plaintiff  was, 
that  Henry  Joseph  Addis^  the  Plaintiff's  father,  being  in 
the  year  1819  entitled  to  the  reversion  of  the  estate 
subject  to  the  life  interest  of  Francis  Gostling  and  in 
default  of  his  issue,  was  induced  to  sell  that  rever- 
sionary interest  to  one  John  Crook  for  an  inadequate 
consideration;  that  Francis  Gostling  in  1828  had  notice 
of  this  sale  and  of  its  invalid!^,  and  with  such  notice, 
purchased  the  right  of  Crook,  and  prevailed  on  Henty 
Joseph  Addis  to  confirm  the  purchase. 


Hie  Defendant  stated  his  belief  of  the  sale  from 
Henry  Joseph  Addis  to  Crook,  and  of  the  conveyance 
by  Crook  and  Henry  Joseph  Addis  to  Francis  Gostling  ; 

but 
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but  insisted  that  the  transactbn  was  fair^  and  submitted  18S9. 
that,  under  the  drcumstanoes^  the  sale  to  Francis 
Gostling  having  been  made  bond  Jlde  and  without  fraud 
or  conceahnent)  upon  payment  of  a  fiill  and  valuable 
consideration,  and  confirmed  by  Hemy  Joseph  Addis,  a 
person  of  full  age,  sound  mind  and  competent  under- 
standing, ought  not  to  be  disturbed  by  any  person 
claiming  under  him ;  and  he  resisted  the  production  of 
the  documents  on  the  ground,  that  as  the  purchase 
was  fair,  the  title  of  Francis  GostUng  was  good,  and 
that  the  Plaintiff  had  no  interest  in  the  estate. 

The  transaction  was  evidenced  by  the  conveyance  of 
Henry  Joseph  Addis  to  Crook^  the  subsequent  convey- 
ance of  Crook  and  Henry  Joseph  Addis  to  Francis  GosU 
lingf  by  a  cancelled  bond  executed  by  Crook  to  Hetny 
Joseph  AddiSf  and,  as  was  alleged,  probably  by  some 
other  documents  mentioned  in  the  schedule  to  the  an- 
swer, 

,  The  Defendant  by  his  answer,  sud  that  he  was  igno- 
nntof  the  nature  of  the  transaction  between  Henty  Joseph 
Addis  and  Crook^  otherwise  than  as  it  appeared  on  the 
^  instruments ;  but  he  alleged,  that  the  subsequent  con- 
veyance to  Francis  GostUng  was  entirely  faur  and  for 
full  consideration;  and  in  this  state  of  things  the  Plain- 
tiff  desired  to  read  a  letter  written  by  Francis  GosUing 
to  a  Mx»  Costigan  before  the  date  of  his  own  purchase^ 
as  shewing  his  view  of  the  sale  to  Crook*  The  letter 
was  set  forth  in  the  bill  as  a  material  part,  or  as  evi- 
dence of  a  material  part  of  the  Plaintiff's  case ;  the  De- 
fendants did  not  deny  that  it  was  written  by  Francis 
GostUng  as  alleged,  but  said  they  did  not  know  and 
could  not  set  forth,  &c^  whether  Francis  GostUng  did 
or  did  not  write  or  send  such  letter. 

On  this  motion  a  question  was  made,  whether,  upon 

S  2  such 
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such  a  motion  as  this,  an  affidavit  that  the  letter  was  in 
the  handwriting  of  Francis  Gostling  could  be  read. 

Mr.  Pemberton  and  Mr.  J.  JV.  Hillj  in  support  of  the 
motion,  proposed  reading  an  affidavit  verifying  the  letter 
written  by  Gostling  to  Costigan^  which  showed  that  pre- 
vious to  the  purchase  by  him  from  Crook  he  was  aware 
of  the  doubtful  nature  of  the  transaction  between  Crook 
and  the  Plaintiff's  father.  They  contended  that  the 
Plaintiff  was  entitled  to  the  production,  amongst  others, 
of  the  two  deeds  and  the  cancelled  bond,  without  which 
the  Plaintiff  would  be  unable  to  make  out  his  case; 
they  cited  Kennedy  v.  Green,  (a) 

Mr.  Kinderdey  and  Mr.  Boupetty  coniri,  objected  to 
the  affidavit  being  read,  insisting,  that  although  a  docu- 
ment which  was  neither  admitted  nor  denied  by  the 
answer,  could,  by  the  practice  of  the  Court,  be  verified 
on  an  application  for  an  injunction  or  for  a  receiver,  yet 
that  the  same  rule  did  not  prevail  on  applications  for 
the  production  of  documents ;  that  the  two  cases  ma- 
terially differed,  for  an  injunction  might  be  obtained 
on  affidavit,  whereas  the  order  for  the  production  of 
documents  depended  solely  and  endrely  on  the  admis- 
sions contained  in  the  answer  of  the  Defendant,  to  which 
admissions  the  Plaintiff  was  confined. 


They  resisted  the  production  of  the  documents,  con- 
tending that  the  mere  filing  a  bilt  containing  fictitious 
allegations  could  not  entitle  a  Plaintiff  to  the  produc- 
tion of  the  title  deeds  of  any  party  he  chose  to  make  a 
Defendant ;  that  the  rule  as  to  purchases  of  reversions 
did  not  apply  to  a  case  of  an  estate  tail,  which  depended 
on  the  death  without  issue  of  a  prior  tenant  for  life,  the 

value 
{a)  6  Simons,  6. 
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value  of  which  could  not  be  calculated ;  nor  to  dealings 
between  a  tenant  for  life  and  a  tenant  in  taiL 

The  Master  qfihe  Rolls. 

It  is  true  that  a  Plaintiff  cannot^  by  affidavit^  shew 
that  a  particular  document  b  in  the  possession  of  a  De- 
fendant; he  must  make  out  his  case,  so  far,  from  an  ad- 
mission in  the  answer ;  but  what  is  sought  here,  is  to 
verify  a  document  the  existence  of  which  is  neither  ad- 
mitted nor  denied ;  my  impression  is,  that  for  such  a  pur- 
pose, an  affidavit  is  admissible :  I  will,  however,  examine 
the  authorities. 
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1839. 


The  Master  of  the  Rolls. 

As  this  was  the  purchase  of  a  reversionary  interest,  it 
is  subject  to  the  restrictions  and  conditions  which  this 
-Court  has  imposed  on  transactions  of  that  nature :  the 
purchaser  is  to  shew  that  there  was  no  fraud  and  that  he 
gave  a  full  and  adequate  consideration ;  and  I  conceive 
that  he  must  be  held  bound  to  shew  what  the  particulars 
of  the  transaction  were,  for  the  purpose  of  shewing  that 
the  transaction  itself  was  fair« 


May  24« 


It  may  be  considered  as  a  general  rule^  that  when  a 
motion  is  made  upon  an  answer,  no  affidavit  is  to  be 
read  in  contradiction  of  the  statements  made  in  the 
answer:  there  is  an  exception  in  cases  where  orders 
have  been  made,  or  notices  given  of  motions  to  be  made, 
on  affidavits,  before  the  answer  was  put  in ;  and  the  rule 
has  not  been  permitted  to  operate  so  as  to  exclude,  nor 
does  it  in  terms  exclude  affidavits  of  documents  stated 
in  the  bill,  which,  therefore,  the  Defendant  has  an  op- 
portunity of  denying,  but  as  to  which  he  states  that  he 
knows  nothing  about  them ;  and  in  cases  of  this  kind  it 

S  S  has 
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has  been  pennitted  to  read  affidavits^  for  the  purpose  of 
verifying  docnments  which  are  materiaL  The  cases  in 
which  such  affidavits  have  been  read»  have  been  motions 
for  injunctions  to  stay  proceedings  at  law,  and  on  shew- 
ing cause  against  dissolving  such  injunctions;  and  I  do 
not  think  that  affidavits  of  the  same  kind  can  properly 
be  refused  in  cases  like  the  present  (a) 


The  letter,  when  read,  shews  that  Francis  Gostling 
was  fully  aware  that  the  transaction  with  Crook  was,  to 
say  the  least  of  it,  open  to  some  doubt;  there  is  quite 
enough  to  affect  him  with  any  liability  to  which  Crook 
was  subjected ;  and,  independently  of  the  letter,  he  knew 
that  he  was  purchasing  a  reversionary  interest  and 
thought  it  convenient  to  procure  the  concurrence  of 
Henry  Joseph  Addis  ;  something  he  was  to  obtain  from 
him  by  procuring  him  to  join  in  the  conveyance,  and 
the  transaction  itself  imposed  upon  him  the  obligaticHi 
to  prove,  whenever  called  upon,  that  it  was  in  all  re- 
spects a  fair  transaction*  The  ofws  proband*  in  cases  of 
this  nature  does  not,  as  in  ordinary  cases,  rest  with  the 
party  who  alleges  fraud  or  unfairness,  but  with  the 
party  who  has  thought  fit  to  purchase  the  reversionary 
interest  by  private  contract ;  and  in  such  a  case  as  this, 
I  am  of  opinion  that  the  Defendant  must  produce  such 
deeds  and  documents  ap  tend  to  shew  the  nature  of  the 
transaction,  the  consideration  given  and  the  value.  (6) 


(a)  Taggart  v.  HetvleH,  I 
Mer^  49 9.;  Morgan  y.  Goode^ 
S  Mer.  10. ;  Jeffeiys  v.  Smith, 
1  Joe.  4*  W.  S98.;  Barrett  ▼. 
Ttckell,  Jacob,  159. 

(5)  Atksnu  V.  Wright,  14  Ves. 
S14.;  Beehford  ▼•  WUdman, 
1  Swans.  125.;  16  Ves.  441.; 


lAngen  v.  Simpson,  6  Mad*  290. , 
Batch  ▼•  Symei,  1  Turn.  92.; 
CodringUm  ▼.  Codrington,  5  5im. 
519.;  Kennedy  y.  Oreen,6Sim, 
6. ;  Fencott  y.  Clarke,  6  Sim,  8. ; 
Princeu  of  Wales  y.  Lord  lAoer- 
pool,  1  SuHuu.  114.;  Tyirr  y. 
Drayton^  2  Sm.  4*  Stu.  500. 
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18S9. 

WILSON  V.  METCALFE.  June  6.  is. 

npHIS  was  a  motion  made  on  behalf  of  the  Plaintiffi,  A  Defendant, 
-*-  that  Mrs.  £{f2aA^/<  JSroton  (who  was  no  party  to  the  i^uestr^™ 
cause)  miffht  be  ordered  to  pay  to  the  commissioners  of  **°"  ^^  ^^ 

°  *^  "^  suedy  was 

sequestration,  the  sum  of  275/.,  bemg  the  arrears  of  an  entitled  to  a 

annuity  up  to  the  17th  oi  June  1838,  payable  by  Mrs.  "^^^^^^ 

Brcfwn  to  the  Defendant  John  NesSf  (the  party  agunst  the  estate  of 

whom  the  sequestration  had  issued,)  and  that  she  might  power  of  dis- 

also^  in  like  manner,  be  ordered  to  pay  the  future  sum  ^^*  therent- 

due  in  respect  of  the  same  annuity.  in  arrear  wm 

claimed  both 

It  appeared  tliat  Join  Ness  and  Maty  Ness  having  tratore  w?d  ^^ 
been  ordered  to  pay  a  sum  of  477/^  6s^  and  John  Ness  the  Defend- 

f  .  ant ;  A.  B. 

being  a  prisoner  in  the  Fleet  and  in  contempt  for  non-  offered* to  pay 

payment,  a  commission  of  sequestration  issued  against  f^®  arrews  to 

ine  seQuestra*" 

him  on  the  2d  day  of  November  1837.  tors  on  being 

indemnified; 

He  was  entitled  to  a  rent  charire  of  SOL  a  year  issuing  ^"'  P®  P"^. 

°  .^  o   tectionha?mg 

out  of  the  estate  of  Elizabeth  Bratrni^  and  at  the  date  of  been  afforded 

the  sequestration  a  sum  of  225/.  was  due  to  him  from  ovcrVe  a?- 

JElizabeth  Brown  for  arrears  of  the  rent-charge.  ^^ears  to  the 

Defendant, 
who  threat- 
en the  8th  of  December  1837,  a  copy  of  the  seques-  ®°?*  H?^f; 

train :  Held, 

tration  was  served  on  Mrs.  Brown^  and  from  the  evi-  that  A.  B. 

dence  it  appeared  that  a  demand  of  arrears  of  the  an-  T^  entitled 
'^^  to  protection, 

nuity  was  made  upon  her.  and  that  an 

application 
ought  to  have 
She  admitted  that  225/.  was  due,. and  that  that  sum  l>een  made  to 

had  been  placed  by  her  and  then  was  in  the  Branch  an  order  for 

Bank  her  to  pay; 
and  that, 
under  the  circumstances,  she  was  not  liable  to  repay  the  amount  to  the  seques- 
trators. 

Choses  in  action  are  subject  to  the  process  of  sequestration.  In  a  clear  and  simple 
case  a  sequestration  may  be  made  effective  in  respect  of  choses  in  action  by  an 
order  only,  or  a  voluntary  payment  may  be  protected,  in  other  cases  it  may  be 
necessary  to  resort  to  an  action  or  suit  under  the  direction  of  the  Court.  < 

S  4 
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18S9«       Bank  at  Neto  MaUon^  ready  to  be  paid  to  the  party 

TT^^"^*^^    entitled.     On  the  22nd  of  December  1887,  the  seques- 

V.  trators  demanded  payment  of  the  225/.  of  the  Branch 

Metcalfe.    jSank^  but  which  demand  was  not  complied  with.    On 

the  17th  of  June  1888  a  further  sum  of  5(tf.  accrued 

due  in  respect  of  the  annuity,  making  in  the  whole 

275/. 

In  Jidt/  I8889  the  solicitor  of  John  Ness  demanded  of 
Mrs.  Brawn  the  immediate  payment  to  him  on  behalf  of 
John  Ness,  of  the  arrears  of  the  annuity,  whereupon  her 
solicitor  ofiered  to  the  solicitor  of  the  Plaintifis,  who 
acted  also  as  the  solicitor  of  the  sequestrators,  to  pay 
him  the  arrears  of  the  annuity  and  the  future  payments, 
on  the  condition  that  he  would  indemnify  and  save 
harmless  Mrs.  Brctom  against  all  consequences  arising 
from  such  payments.  No  such  indemnity  having  been 
given,  John  Ness,  on  the  2Srd  of  August  1838,  threatened, 
that  unless  the  arrears  were  paid  to  him  before  the  3rd 
of  September  next,  he  would  distrain. 

Mrs.  BratmCs  solicitor  agun  repeated  the  offer  of 
payment  to  the  sequestrators,  on  receiving  a  sufficient 
indemnity,  but  the  solicitor  of  the  PlaintiflTs  and  of  the 
sequestrators  **  declined  to  make  himself  liable  and 
said,  there  were  no  parties  Plaintiffs  in  this  suit  who 
could  give  any  satisfactory  indemnity.'^  Nothing  having 
been  done  for  the  security  of  Mrs.  Braam,  she  on  the 
4th  of  September  1838,  paid  over  the  amount  of  the 
arrears  to  the  solicitor  of  John  Ness.    • 

The  commissioners  again  demanded  payment  of  the 
275/.  on  the  5th  of  March  1839,  which  not  having 
been  paid,  notice  of  this  motion,  for  payment  of  the 
275/.  and  all  future  payments,  was  given  on  the  3rd  of 
Afey  1839. 

Mr. 
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865 


Mr»  PemberUm  and  Mr.  E.  B.  Danielle  in  support  of 
the  moUoD,  contended  that  the  case  oiJchnson  v.  Ckippinr 
doll  (a),  which  would  be  relied  on  for  the  Respondent^ 
was  not  applicable ;  for  there  the  sequestration  was  on 
mesne  process  for  want  of  answer^  while  in  the  present 
case  the  sequestration  was  founded  on  a  decretal  order 
for  payment  of  money ;  agun,  the  property  in  this  case 
was  a  rent-charge  with  power  of  distress,  which  was  not 
a  chase  in  action ;  here  there  was  a  clear  admission  of 
the  amount  due  and  of  a  liability  to  pay. 


18S9. 


W1L8OH 
Mbtcaltx. 


That  Mrs.  Bramn  was  bound,  after  notice,  to  pay  the 
annuity  to  the  sequestrators,  and  that  the  Court  would 
have  protected  her  after  such  payment,  and  restrained 
John  Ness  fitim  taking  any  proceedings  against  her  for 
the  recovery. 

They  cited  Simmands  v.  Kinnaird{b\  Franckh/n  v. 
Colhaun  (c),  Opie  v.  Miunoell  (d),  Pdham  ▼.  Duchess  of 
NeoDcastle.  {e) 

Mr.  Ttnney  and  Mn  Wilbrahanh  contri^  for  Mrs. 
Brawnj  made  no  objection  to  any  order  for  payment  of  the 
annuity  for  the  future,  which  the  Court,  in  the  presence 
of  John  NesSf  might  make,  and  which  would  be  a 
su£5cient  indemnity  to  Mrs.  Bratm* 

As  to  that  part  of  the  motion  which  sought  to  make 
the  respondent  pay  the  arrears  a  second  time^  they  ob- 
served, that  the  motion  was  made  by  the  Plaintifis,  and 
not  by  the  sequestrators ;  that  there  was  not  even  a  sug- 
gestion that  any  indemnity  or  protection  had  ever  been 
offered  to  Mrs.  Brcnm  ;  she  was  a  stranger  to  the  cause, 

and 


(a)  s  Sim.  8S. 

[h)  4  re«.  795. 
(c)  3  Swan.  S76. 


{d)  Cited  in  argument  in  4  Vet. 

74S.  744. 
{e)  5  5tpaii.984.n. 
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1899.  and  ought  not  to  be  left  unprotected  againM  the  lega. 

^^"fip^"^^  power  of  distraining  which  John  Ness  possessed  and 

V.  threatened.     That  the  money  having  been  deposited^ 

MstcALK.  ^jjj  yg^jy  ^  y^  p^j  ^  ^^  p^jy  entitled,  the  Plaintifli 

ought  to  have  filed  a  bill,  or  applied  to  the  Court  for 
such  an  order  as  would  have  protected  the  Respondent, 
and  not  having  done  so,  and  having  been  guilly  of  great 
laches,  the  Respondent  ought  not  to  be  made  liable  to 
pay  over  again  a  sum  which  she  had  once  been  com* 
pelled  to  pay  by  threats  of  legal  process. 

That  the  arrears  of  a  rent^charge  were  stated  by 
Lord  Coke  tp  be  choses  in  action,  and  that  a  chose  in 
action  was  not  liable  to  sequestration ;  Johnson  v.  Ckip^ 
pindaU{a)  a  case  elaborately  considered  by  the  Vice- 
chancellor. 

That  the  writ  of  sequestration  did  not  in  its  terms  (£) 
authorise  the  commissioners  to  seize  a  chose  in  action ; 
and  that  the  authority  to  sequester  differed  materially 
from  the  appointment  of  a  receiver,  for  the  latter  directed 
payment  and  attornment,  and,  therefore,  of  itself  af- 
forded a  sufficient  indemnity  to  a  party  making  pay- 
•    ments  to  the  receiver. 

Mr,  Pemberton  in  reply. 

The  Master  of  the  Rolls. 

I  will  read  over  the  affidavits  before  I  finally  decide 
the  case.  John  Ness  having  been  served  with  notice 
of  this  motion,  I  am  clearly  of  opinion,  that  as  to  the 
future  payments,  the  order  ought  to  be  made.  Mrs. 
Bronsm^  it  appears,  on  an  application  being  made  to  her,  un- 
reservedly gave  the  information  which  she  ought  to  have 
given,  that  she  was  liable  to  pay  the  annuity,  and  that 

225/. 
{a)  8  Sim,  55.  {b)  Hinde^  1S7. 
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2281,  was  then  due  for  arrears,  and  bad  been  placed  in       1899. 
the  branch  bank,  so  that  at  this  time  there  was  no  con-'     ^^t!?^^^'^^ 

iVlLBON 

troversy  as  to  the  amount  due ;  and  if  this  had  been  then  «, 

brought  on  before  me  by  motion  to  pay  the  money  into    Mbtcaub. 

Court,  I  should  have  had  no  hesitation  in  ordering  pay* 

ment ;  this  being  a  chose  in  action,  -—  there  being  no 

dispute  as  to  these  sums  being  due  from  Mrs.  Broom  to 

John  Neuj  and  there  being  no  question  of  liability  or  of 

account,  but,  on  the  contrary,  there  being  a  clear  admis« 

sion  of  these  sums  being  in  her  hands  belonging  to  the 

person  whose  estate  had  been  ordered  to  be  sequestered* 

I  am  of  opinion,  moreover,  that  if  this  sum  of  225/.  had 

been  paid  under  such  an  order,  there  would  have  been 

ample  protection  and  indemnity  to  her,  and  that  John 

Ness  would  not  afterwards  have  been  permitted  to  take 

proceedings  against  her  in  respect  of  such  sums. 

Notice  of  the  sequestration  was  given  to  the  branch 
bank  shortly  after,  but  unfortunately  nothing  further 
was  done  from  December  1837  to  Jidi/  1838.  During 
this  time  every  thing  required  for  the  security  of  all 
parties  might  have  been  done;  but  in  July  1838, 
John  Ness^  who  had  a  right  of  distress,  made  a  demand 
and  threatened  proceedings.  Whatever  may  be  the 
jurisdiction  of  the  Court  in  cases  of  this  nature,  it  cannot 
be  doubted,  that  persons  claiming  under  a  sequestration 
are  bound  to  do  all  that  is  requisite  for  the  prptection 
of  the  parties  made  liable  to  pay.  A  demand  was  made 
by  Ness^  who  had  a  legal  title  and  might  distrain,  and 
Mrs.  Braam^s  solicitor  then  asked  for  an  indemni^;  I 
do  not  think  this  was  proper  if  he  meant  a  bond  or 
mortgage,  but  if  he  meant  that  an  application  should 
be  made  to  the  Court  for  such  an  order  as  would  protect 
his  client,  it  was  very  reasonable.  The  parties,  however, 
seem  to  have  entered  into  a  controversy  as  to  the  juris- 
diction of  the  Court,  each  producing  authorities  in 
support  of  their  opposite  views ;  and  in  August  1838, 

John 


Metcalfe. 
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1839.        John  Ness  applied  again,  and  gave  notice  that  if  pay- 
^^^^"^     ment  was  not  made  by  the  Srd  of  September  he  would 
V.  distrain  for  the  recovery  of  the  arrears.    This  was  com- 

municated to  the  solicitor  of  the  Plaintiffij  and  nothing 
was  done,  and  the  money  was  unfortunately  paid  over. 
The  question  to  be  decided  is,  whether  it  was  not  the 
duty  of  the  Plaintiff  to  obtain  such  an  order  from  the 
Court,  as  would  save  Mrs.  Brown  from  any  proceedings 
which  might  be  adopted  by  Ness^  and  if  the  Plaintifis  are 
entitled  to  make  her  pay  over  again ;  I  must  carefully 
consider  the  affidavits  before  I  come  to  such  a  conclusion. 
It  is  quite  a  different  thing  to  obtain  an  order  for  pay- 
ment before  she  had  paid  it  over,  which  would  have 
protected  her,  and  now  coming  for  an' order  to  compel 
her  to  pay  it  to  the  sequestrators  after  she  has  once  paid 
it  to  Ness;  but  if  Mrs.  Brown  has  paid  it  over  under  an 
indemnity,  I  should  then  order  her  to  repay  the  amount: 
an  affidavit  must  therefore  be  produced  to  show  that 
she  has  received  no  mdemnity. 


An  affidavit  denying  that  any  indemnity  had  been 
given  was  subsequentiy  produced. 

June  18.  The  Master  of  the  Rolls  (after  stating  the  seques- 

tration^ and^  the  demand)  proceeded :  Mrs.  Brawn  ad- 
mitted that  225/.  was.  due,  and  tiiat  that  sum  had  been 
placed  by  her  and  then  was  in  the  Branch  Bank  ready 
to  be  paid  to  the  party  entitled. 

In  this  state  of  things,  and  in  the  absence  of  any 
question  as  to  her  liability  to  pay  the  225/.,  or  as  to  the 
right  of  John  Ness  to  receive  it,  if  an  application  had 
been  made  for  payment  of  the  225/.  to  the  sequestrators, 
or  into  Court,  I  think  that  an  order  to  that  effect 
oilght  to  liave  been  made. 

But 
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But  there  was  no  such  application^  and  in  Jtiy  1838^ 
the  arrears  bad  accumulated  to  275/.f  and  a  demand 
for  payment  was  made  by  John  Ness  ;  this  demand  was 
communicated  to  the  solicitor  of  the   Plaintiff,  who 
appears  to  have  acted  for  the  sequestrators;  and  the 
solicitor  for  Mrs.  Brawn  offered  to  pay  the  sum  due  on 
being  indemnified.     I  think  that  the  Plaintiff  or  the 
sequestrators  were  bound  to  proceed  in  such  a  manner 
as  would  protect  Mrs.  Brown  from  the  demands  of 
Nessj  and  that  she  would  have  been  protected  if  an 
order  had  been  obtained  directing  her  to  pay  as  she 
was  willing  to  do ;  but  unfortunately,  instead  of  pursuing 
this  simple  course,  the  parties  entered  into  a  correspon- 
dence about  the  law  of  this  Court  respecting  sequestra- 
tions, and  after  some  further  delay,  Ness  gave  notice 
that  he  would  distrain  if  he  was  not  paid  by  the  4th  o{ 
September;  and  notice  of  this  threat  having  been  com- 
municated to  the   Plaintiff,   and  nothing  being  dgne 
upon  it,  the  sum  of  275/.  was  paid  to  the  solicitors  of 
Ness. 


1839. 


Wilson 
Mbtcalfb. 


It  is  now  moved  that  Mrs.  Brffoon  may  pay  this  sum 
over  again  to  the  commissioners  of  sequestration  ;  but 
I  think  that  I  ought  to  make  no  such  order. 


I  have  read  the  cases  cited  in  the  arguments  and 
many  others ;  and  it  appears  to  me  that  in  such  a  case 
as  this,  a  chose  in  action  is  subject  to  the  process  of 
sequestration,  but  how  the  sequestration  is  to  be  made 
effective  in  respect  of  choses  in  action  maybe  a  question 
requiring  much  consideration;  in  a  clear  and  simple 
case  it  may  be  by  order  only,  or  a  voluntary  payment 
maybe  protected;  in  other  cases  it  may  be  necessary 
to  resort  to  an  action  or  suit,  under  the  direction  of  the 
Court.  But  I  consider  it  to  be  clear,  that  if  the  party 
owing  the  debt  requires  protection,  he  ought  to  have  it, 

and 
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18S9.       and  that  even  if  he  is  willing  to  make  payment^  the 
Tp^^*"^"^     Court  would  not  order  it,  unless  it  appeared  that  pro- 
«.  tection  would  be  afforded* 

MSTCALFB. 

In  thb  case,  Mrs.  Brawn  was  willing  to  pay,  but 
desired  protection ;  she  might  I  think  have  had  pro- 
tection by  an  order  upon  motion  of  which  John  Ness 
had  notice ;  but  being  left  unprotected  from  December 
1837  to  September  18S8, 1  think  that  she  was  not  bound 
to  await  the  distress  which  John  Ness  threatened,  and  is 
not  liable  to  pay  the  money  over  again.  The  ground 
of  my  decision  is,  that  the  Plaintiff  or  the  sequestrators, 
having  ample  time  and  opportuni^,  did  not^  as  they 
might  have  done,  apply  for  an  order  of  payment,  and 
it  was  evident  that  Ness  would  distrain,  if  payment  were 
not  made  to  him* 

Order  made         I  think  that  Mrs.  Braam  ought  to  pay  the  sums 

to  sequesti^*    "^^^^^^i*  ^  become  due  to  the    sequestrators  after 

ton,byaparty  deducting  the  costs  of  this  motion. 

out  of  whose 

estate  the  same  was  IssuiDg,  of  a  rent  charge  payable  to  the  person  whose  estate 

was  sequestered* 


March  19. 


;rose  v.  rolls. 


On  an  apph-     /^N  a  petition  for  the  payment  out  of  Court  of  money 

cation  for  pay-   \J  ui*^  .,  ,  .,  «. 

ment  out  of  belongmg  to  a  married  woman,  the  evidence  of  its 

Court  of  mo-    being  unaffected  by  any  settlement  was  the  affidavit  of 

ney  belonging  °  ^       ^ 

to  ^feme  the 

covert^  it  must 

either  be  shewn  that  there  has  been  no  settlement  or  agreement  for  a  settlement; 
or  if  any  settlement  exist,  it  must  be  produced,  to  enable  the  Court  to  judge  whether 
It  affects  the  fund  in  question  :  it  is  not  sufficient  to  show  by  affidavit  that  the  par- 
ticular fund  is  not  the  subject  of  any  settlement. 
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the  petitiODers  Jasiah  Clark  and  wife^  whidh  stated  *^  that  1 839. 
no  settlement  or  agreement  for  a  settlement,  had  at  any 
time  been  made  or  executed  by  these  deponents  or 
either  of  them,  affecting  or  concerning  the  rights,  shares 
or  interests  of  these  deponents  or  either  of  them,  in  the 
shares  or  interests  of  these  deponents,  or  any  part  or 
portion  thereof." 

Mr.  Steertf  in  support  of  the  petition. 

TTie  Master  of  ike  Bolls  held  this  affidavit  insuf- 
ficient, observing^  that  if  any  setdement  existed,  the 
petitioners  were  not  competent  judges  of  its  effect. 
That  many  instances  had  recentiy  occurred  where  parties 
had  made  similar  affidavits,  representing  that  a  settlement 
did  not  affect  the  property  in  question,  yet  on  inspection 
of  the  setdement  it  turned  out  to  be  quite  the  reverse. 
It  was  therefore  necessary  either  to  produce  the  settle-  | 
ment  or  to  show  that  none  exbted.  ' 


PICKWICK  ».  GIBBES.  j^^^ 

^T^HE  testator  in  this  case^  by  his  will,  amongst  other  A  testator  di- 
-'■  things,  gave  his  wife  an  annuity  of  lOOOZ.  a  year,  J^gJJ^'as 
by  quarterly  payments,  to  be  made  at  the  end  of  one  soon  as  con- 
calendar  month  from  the  day  of  his  decease.     By  a  the  decea^  of 
codicil  to  his  will,  dated  the  21st  of  June  18S5,  the  bis  wife,  to 

T  ,    ,  .  1.         1  .  "U8C  10,000/1 

testator  directed  his  trustees  or  trustee  for  the  tune  for  his  nephew, 
being  of  his  will,  to  levy  and  raise,  as  soon  as  conveniently  *"  jnfent,  and 
might  be  after  the  decease  of  his  said  wife,  the  sum  of  and  apply  the 

10.000/..  ':^^^^ 

pn.  .    ,         .,....*  .       -  maintenance. 

The  testator  had  preTioosly  given  his  wife  an  annuity  of  1000/.  a  year,  payable 

quarterly.    The  wire  pre-deceased  the  testator:  Held,  that  the  in&nt  was  entitled 

to  interest  on  hb  legacy  from  the  testator's  decease. 
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1839.  10»000/^  by  and  oat  of  his  residuary  personal  estate; 
and  to  stand  possessed  thereof,  upon  trost,  to  invest  the 
same  in  the  public  stocks  or  funds,  and  to  stand  possessed 
thereof  upon  trust,  from  time  to  time,  to  pay  and  apply 
the  interest  or  divdends  thereof  or  so  much  thereof  as 
might  be  necessary,  unto  and  for  the  maintenance  and 
education  of  the  Plainti£^  Charles  Saindmry  Pickwicif 
until  he  should  attain  the  age  of  twenty-one  years ;  and 
to  accumulate  the  residue ;  and  on  the  Plaintiff  attainmg 
the  age  of  twenty-one  years,  then  upon  trust,  to  transfer 
the  said  trust  monies  unto  the  Plaintiff  Charles  Sainsbwy 
Pickaoickf  to  and  for  hb  own  use  and  benefit;  but  if  the 
Plaintiff  should  die  before  attaining  his  said  age  of 
twenty-one  years,  then  he  directed  that  the  sum  of 
10,000/.,  and  the  securities  on  which  the  same  should  be 
invested,  should  sink  into  his  residuary  personal  estate. 
And  he  declared  that  it  should  be  lawful  for  the  trustees 
or  trustee  for  the  time  being  of  his  will,  at  any  time  or 
times,  to  apply  any  sum,  not  exceeding  SOOOiL,  out  of  the 
said  sum  of  10,000/.  for  or  towards  the  advancement 
in  the  world  or  placing  out  in  any  profession  or  bnsiness 
or  employment,  or  otherwise  for  the  benefit  of  the 
Plaintiff,  although  he  should  not  then  have  attained  the 
age  of  twenty-one  years.  ] 

The  testator's  wife  died  in  September  18S5,  and  the 
testator  himself  afterwards  died  in  December  1837;  and 
the  question  now  raised,  was  whether  interest  was  pay- 
able on  the  legacy  of  10,000/.  from  the  death  of  the 
testator,  or  from  the  expiration  of  one  year  from  the 
testator's  death. 

Mr.  Piggotif  for  the  Plaintiff,  argued,  that'the  trustees 
having  been  directed  to  raise  the  10,000/.  as  soon  as 
convenient  after  the  death  of  the  wife,  this  legacy  would 
have  become  payable  immediately  on  her  death  if  she 

had 
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had  survived  the  testator  but  a  month,  and  would  have 
carried  interest  from  that  period;  that  consequently,  as 
the  wife  died  in  the  testator's  lifetime,  the  legacy  became 
payable  immediately  on  his  decease ;  and  therefore,  that 
the  legatee  was  entitled  to  interest  from  the  time  of  the 
testator's  death* 


27S 


18S9. 


Mr.  Kinderdey  and  Mr.  Lowndes  corUrd,  for  the  resi- 
duary legatee.  The  Court  has  established  a  general 
rule  of  convenience,  that  interest  is  payable  on  legacies 
from  the  expiration  of  a  year  from  the  testator's  death* 
This  general  rule  is  modified  in  special  cases ;  as  Jlrst^ 
where  the  legacy  is  specific ;  or  secondly^  where  a  pro- 
vision is  made  by  a  testator  for  his  child ;  or  thirdly^ 
where  interest  is  payable  to  one  for  life  with  remainders 
over;  or  fourthly^  where  the  testator  has  placed  himself 
in  loco  parentis.  The  Plaintiff's  case  does  not  come 
within  either  of  these  exceptions. 

Where  a  legacy  is  to  be  paid  as  soon  as  convenient 
after  the  testator's  death,  interest  is  payable  thereon 
from  the  expiration  of  a  year  from  the  time  of  his  death. 
They  admitted,  that  if  the  wife  had  survived  the  testator 
one  month,  that  interest  would  then  have  been  payable 
on  the  legacy  from  her  death. 

Mr.  PiggoH  in  reply. 

The  Master  of  the  Rolls  said  that  the  case  was 
doubtful;  but  in  his  opinion  the  legatee  was  entitled  to 
interest  from  the  testator's  death.  The  intention  was 
that  the  legatee  was  to  have  maintenance  from  the  wife's 
death ;  and  »the  wife  having  pre-deoeased  the  testator, 
interest  for  his  maintenance  became  payable  from  the 
testator's  death. 

• 
Vol.  I.  T 
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I8S8. 


2,^8,.  ALLEN  V.  COSTER. 

A  fiat  of  bank-  JJNDER  the  will  of  a  Mrs.  Braamet  the  two  infant 

ruptcy  issued     ■! 

against  the  Plaintiffi,  George  Alien ^^e  younger  and  Etiza^ 

r^Mii^"*  i^A  -^iifew,  were  entitled  to  certain  property,  (a)     Two 

but  was  after-  bills  bad  been  filed,  one  on  the  18th  of  February  I8S79 

nulled  ^  ^^^  ^®  other  on  the  18th  o{  April  1 888,  and  the  Court,  in 

means  of  a  consequence  of  the  very  improper  conduct  of  the  parents 

between  the  of  the  PlaintifS^  in  Jidy  1838  appointed  Mr.  Underwood 


bankrupt  and    then- guardian. 

his  creditors :  ° 


Held,  that  the 

ijJreS''^  In  September  1837,  George  AUen  the  father,  by  inden- 
diip  were  dis-  tures  of  that  date,  bound  his  son,  the  infant  Plaintifi^ 
^^"8«^-  apprentice  to  John  Norris  Andrews,  a  grocer,   corn- 

factor  and  mealman,  for  four  years. 

On  the  25th  of  May  1838,  a  fiat  of  bankruptcy 
issued  against  J.  N.  Andrews,  but  which  was  afterwards 
annulled,  on  the  petition  of  J.  N.  Andrews  with  the 
consent  of  his  creditors,  by  an  order  of  the  Court  of 
Review,  dated  the  25th  of  June  1838;  the  consent  of 
the  creditors  was  obtained  in  consideration  of  Jl  N. 
Andrews  having  consented  and  agreed  to  pay  them  a 
composition  of  ten  shillings  in  the  pound  on  the  amount 
of  their  respective  debts. 

In  October  1838,  the  infant,  without  previous  intima- 
tion, quitted  the  service  of  J.  JVl  Andrews,  who  obtained 
a  warrant  for  his  apprehension,  as  a  runaway  appren- 
tice ;  but,  on  the  undertaking  of  Mr.  Underwood  to  pro- 
duce the  Plaintifi^  the  magistrates  allowed  the  matter  to 
stand  over  until  the  sessions;  and  nothing  had  since 

been  done  in  the  matter. 

The 
(a)  See  an^^,  p.  202. 
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The  in&nt  Plaintiffs  now  presented  a  petition,  praying  18S8« 
that  the  indentures  of  apprenticeship  might  be  delivered 
up  to  be  cancelled,  and  for  a  reference  to  the  master  to 
approve  of  proper  proceedings  for  that  purpose ;  and 
that  the  master  might  report,  whether  it  would  be 
proper  that  any  sum  should  be  paid  to  J*  N.  Andrews 
for  compensation. 

Mr.  Pemberton  and  Mr.  Girdlesionef  for  the  petition, 
contended,  that  the  infant  Plaintiff  being  a  ward  of  Court, 
the  father  was  not  justified  in  binding  him  an  apprentice 
without  the  sanction  of  the  Court :  they  also  insisted  that 
the  bankruptcy  had  annulled  the  indentures,  relying  on 
the  6th  6. 4.  c.  16.  s.  49.,  whereby  it  is  enacted,  '^that 
where  any  person  shall  be  an  apprentice  to  a  bankrupt, 
at  the  time  of  issuing  of  the  commission  against  him, 
the  issuing  of  such  commission  shall  be  and  enure  as 
a  complete  discharge  of  the  indenture  or  indentures, 
whereby  such  apprentice  was  bound  to  such  bankrupt" 

Mr.  Cooper  contra^  on  behalf  of  J,  N.  Andrews,  sub- 
mitted to  the  jurisdiction  of  the  Court ;  but  he  contend- 
ed that  the  Court  only  interfered  with  the  paternal 
control,  where  the  father  came  to  the  Court  for  mainte- 
nance  for  his  child ;  that  in  September  18S7  at  least, 
before  the  guardian  had  been  appointed,  it  was  compe- 
tent to  the  father  to  bind  his  son  apprentice ;  and,  con- 
sequently, that  the  indentures  were  legal  and  binding ; 
that  there  was  no  authority  for  the  proposition,  that 
indentures  of  apprenticeship  between  a  father  and  a 
stranger  to  the  suit  were  invalid,  because  proceedings  were 
pending  at  the  time,  respecting  the  child's  property. 

He  argued,  that  by  annulling  the  fiat,  the  indentures 
were  still  binding,  and  relied  on  the  1  &  2  ^.  4«  c.  56. 
5.  19.,  whereby  it  is  enacted,  'Uhat  it  shall  be  lawful  for 

T2  the 
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18S8.  the  Iiord  Chancellor  upon  the  reversal  of  any  adjudica- 
tion of  bankruptcy,  or  for  such  other  cause  as  he  shall 
think  fit,  to  order  that  any  fiat  issued  by  virtue  of  this 
act  shall  be  rescinded  or  annulled;  and  such  order 
shall  have  all  the  force  and  effect  of  a  writ  of  superse- 
deas of  a  commission,  according  to  the  existing  laws 
and  practice  in  bankruptcy.*' 

That  the  eflect  of  annulling  the  fiat  being  the  same 
as  a  supersedeas,  the  parties  were  remitted  to  their 
original  rights,  as  if  no  fiat  had  ever  issued,  {a) 

If  however,  the  Court  considered  that  the  indent- 
ures ought  to  be  cancelled,  Mr.  Andrews  submitted  to 
the  jurisdiction,  but  considered  himself  entitled  to  the 
costs  of  the  indentures  which  he  had  paid,  and  of  the 
maintenance  and  clothes  which  he  had  furnished  to  the 
infant,  and  of  thb  application. 

Mr.  Kindersley  and  Mr.  Bogers^  for  Mr.  Undertxx)od. 

The  Master  of  the  Rolls.  I  must  order  the  indent- 
ures to  be  delivered  up  to  the  guardian. 

It  is  not  necessary  for  me  to  decide  whether  any 
indentures  of  apprenticeship  could  under  the  circum- 
stances in  this  case  be  sustained,  for  I  am  of  opinion, 
that  if  the  indentures  of  apprenticeship  were  originally 
valid,  they  became  annulled  by  the  issuing  of  the  fiat  of 
bankruptcy.  I  do  not  say,  that  in  every  case  where  a 
fiat  is  afterwards  annulled,  the  indentures  of  apprentice- 
ship remain  invalid,  for  I  can  conceive  many  cases  in 
which  the  fiat  may  have  been  improperly  taken  out,  and 
afterwards  annulled;  and  in  such  a  case,  the  Court 
would  put  the  parties  in  the  same  situation  as  they  were 
in  before  the  issuing  of  the  fiat.     Here  the  fiat  was 

annulled, 
(a)  Ex  parte  Jackwn^  8  Vet.  554. 
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annulled}  in  consequence  of  an  agreement  between  the 
bankrupt  and  his  creditors,  the  latter  consenting  to 
receive  a  composition  of  ten  shillings  in  the  pound.  I  am 
of  opinion  that  such  an  agreement  between  the  bankrupt 
and  his  creditors  cannot  affect  the  rights  of  other  persons 
who  are  not  parties  to  the  arrangement,  the  bankrupt 
act  being  positive  that  the  issuing  of  a  commission  shall 
enure  as  a  complete  discharge  of  the  indentures  whereby 
an  apprentice  is  bound  to  a  bankrupt. 


1838. 


This  is  not  a  case  in  which  I  can  order  a  reference 
to  settle  the  compensation  to  be  paid  to  the  master  of 
the  apprentice ;  for  under  the  circumstances,  I  am  at  a 
loss  to  know  what  compensation  he  could  be  entitled 
to ;  I  think,  however,  that  he  should  have  the  costs  of 
this  application. 


LAMBERT  t;.  HUTCHINSON. 


1859. 
Feb.  13. 
May  7. 


npHIS  bill  was  filed  by  NtUty  LavibeH  and  Harriet  TheWU  sought 
•*■  Curlingj  two  of  the  children  of  James  Hutchinson  co^Q^ntofthe 
deceased,  and  by  their  trustees,  and  James  Bunce  Curling  estate  of  a  tes- 
and  Henry  Curling,  the  two  children  of  Harriet  Curling,  died  in  I807, 
against  Catherine  Margaret  Irene  Hutchinsofi,  the  legal  ^^^^l^ 
personal  representative  of  the  same  James  Hutchinson,  held  bound  by 
and  other  persons  who  were  interested  in  his  estate,  as  of^ccounts  in 
deriving  tide  under  Biay  Hutchinson,  Elizabeth  Ursula  1832/  Held, , 
Hutchinson  and  Adria  Snow,  the  three  other  children  of  gy^^^  ^i  t^e 

James  Hutchinson.  SJ^e"*  9Sr 

The  jP**""*^®  v^ere 
equally  bound 

by  that  settlement,  and  that  in  this  suit  the  accounts  could  only  be  directed  on  the 
footing  of  such  settlement. 

Notwithstanding  a  misjoinder  of  Plainlifis,  the  Court  permits  a  decree  to  be  made 
at  the  hearing,  when  it  appears  that  justice  can  be  done  to  all  parties  notwithstand- 
ing the  misjomder. 

T  3 
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18S9.  The  testator  James  Hutchinson  died  in  the  year  1807« 

The  bill  alleged  that  his  estate  had  not  been  duly  ad-* 
ministered)  and  prayed  for  the  usual  accounts  and  relief 
Hutchinson.  Jj^  ^^^y^  casesj  and  a  declaration  that  the  Plaintiffs  were 

not  bound  by  certain    compromises  and  settlements 
alleged  to  have  taken  place« 

The  PlaintlBb  insisted  that  the  accounts  must  be  taken 
from  the  time  of  the  testator's  death;  whilst  it  was 
alleged  by  the  Defendant,  Catherine  M.  L  Hutchinson^ 
that  a  settlement  had  taken  place  in  the  month  of  De- 
cember  1822,  and  that  the  accounts  ought  to  be  taken 
from  that  time  only :  the  question  in  the  cause  was^  from 
what  time  the  accotmt  was  to  be  taken. 

The  testator  at  the  time  of  his  death  had  five  children^ 
an  only  son,  Bury  Hutchinson^  and  four  daughters, 
namely,  Elizabeth  Ursula  Hutchinson  who  never  married, 
and  died  after  the  testator's  decease;  the  Plaintiffs, 
Nutty  Lambert  and  Harriet  Curling;  and  Adria  Snato^ 
who  died  afler  the  testator's  death,  leaving  children. 
The  testator's  estate  was  to  be  divided  equally  amongst 
his  five  children,  but  the  shares  of  the  daughters  were 
to  be  settled  upon  them  for  their  separate  use  for  life, 
with  remainder  to  their  children,  and  if  any  died  with- 
out leaving  children,  the  share  of  such  was  to  go  to  the 
surviving  children  of  the  testator,  (a)  Bury  Huichitison^ 
the  son  and  a  Mr.  Sherson  were  appointed  trustees 
and  executors  of  the  will ;  but  Mr.  Sherson  having  re- 
nounced probate,  Bury  Hutchinson  alone  acted  as  trustee 
and  alone  proved  the  will.  A  part  of  the  testator's 
estate  consisted  of  property  which  had  belonged  to  his 
deceased  son  John^  and  partly  of  a  debt  supposed  to  be 
owing  to  John  from  the  Bajah  of  Travancore* 

In 
(a)  See  Huichituon  ?•  Toumtend,  2  Keen^  675. 
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In  Naoember  1809  Bury  Hutchinson  filed  his  bill|  to        1839. 

have  the  trusts  of  his  father^s  will  executed  under  the     ^*|^V**^ 

Lambert  . 
decree  of  this  Court,  and  in  1810,  some  dispute  having  «. 

taken  place  between  Bwy  Hutchinson  and  Bunce  Cutlingy  H«^*ch«bon, 
respecting  a  claim  made  by  Bmy  Hutchinson  against' 
Bunce  Curlings  on  account  of  the  testator's  estate,  a  bill 
was  filed  by  Bunce  Curling  and  Harriet  his  wife,  and 
by  his  children,  for  an  account  of  the  testator's  estate^ 
The  two  suits  were  both  of  them  pending  at  the  same 
time,  but  neither  of  them  was  actively  prosecuted,  and 
neither  of  them  was  ever  brought  to  a  hearing.  The 
bill  of  the  Curlings  prayed  an  injunction,  (which  was 
obtained,)  to  restrain  the  executor  fi^m  prosecuting 
any  action  for  the  recovery  of  the  demand  alleged  to  be 
due  from  Curling;  and  in  the  year  1817,  after  the 
answers  had  been  put  in,  it  was  alleged  that  the  matters 
in  difference  had  been  accommodated ;  and  thereupon, 
and  on  a  motion  made  on  behalf  of  the  Plaintiffi,  it 
was  ordered  that  the  Plaintifis  bill  should  stand  dis- 
mbsed,  with  costs  to  be  taxed  as  between  solicitor  and 
client,  except  the  costs  of  the  Plaintiffs,  which  were  to 
be  taxed  as  between  party  and  party;  and  the  costs 
when  taxed  were  to  be  paid,  as  to  one  fifth  part  thereof, 
by  Bufy  Hutchinson^  and  another  fifth  out  of  the  funds 
set  apart  to  answer  the  shares  of  each  of  the  four  daugh- 
ters ;  and  in  this  order,  notwithstanding  the  dismissal 
of  the  bill,  an  order  was  made  respecting  the  claim 
against  Bunce  Curling  and  his  claim  for  a  set-off,  and 
directions  were  given  to  ascertain  the  amount  due. 

It  appeared,  that  notwithstanding  the  pendency  of 
the  suits,  Mr.  Bwy  Hutchinson  made  considerable  in- 
vestments for  the  benefit  of  his  sisters  in  respect  of 
their  share  of  the  testator's  estate ;  and  that  about  the 
end  of  the  year  1820  the  testator's  estate  and  the 
parties  to  the  suit  were  so  circumstanced,  that  if  the 

r4  suit 


Hdtcbinsom. 
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1859*       suit  was  to  be  prosecuted*,  it  had  become  necessary  to 
7~^^*"^^    file  a  supplemental  bilL  and  some  of  the  parties  had 
V,  become  desirous  that  the  bill  should  be  dismissed ;  and 

a  letter  was  read  by  the  plaintiffs,  which  appeared  to 
hate  been  written  and  addressed  by  Mr.  Btiry  HtUchin^ 
son  to  B,  party  interested  in  the  accounts,  though  to 
whom  did  not  appear :  it  was  dated  the  2nd  December 
1 820,  and  was  to  the  following  effect :  — 

*^  Sir,  A  draft  of  supplemental  bill,  stating  the  facts 
that  have  transpired  since  the  last  bill  in  this  cause, 
being  now  ready  and  about  to  be  filed,  that  no  miscon- 
ception may  arbe  in  your  mind  as  to  the  suit  being 
dismissed,  according  to  the  request  contained  in  your 
letter  of  the  24th  ult,  I  have  thought  it  right  to  repeat 
what  I  have  before  stated  to  Mn  Cathcartj  that  the  suit 
can  only  be  dismissed  by  the  parties  who  are  in  this 
country  and  the  attomies  of  those  abroad  signing  the  ac- 
counts, and  entering  into  an  agreement  in  confirmation 
thereof  and  as  to  the  terms  of  the  dismissal  of  the  suit. 

I  am,  &c.,  Bury  BuichinsonJ* 

The  Mr*  Cathcart  mentioned  in  this  letter  was  a  person 
who  was  stated  to  have  been  employed-  by  the  parties  who 
signed  a  memorandum  in  the  account  book,  and  to  have 
been  employed  for  some  weeks  in  the  investigation  of 
the  accounts.  The  suggestion  as  to  the  dismissal  of  the 
bill  was  not  then  acted  upon,  but  the  accounts  having 
been  examined,  an  entry  was  made  on  the  26th  day  of 
February  1821  in  the  account  book,  and  was  to  the 
folio wbg  effect:  —  "We  the  undersigned,  having  had 
free  access  to  the  executorship  accounts  of  the  estate  of 
the  late  James  Hutchinson  Esq.,  and  having  appointed 
Mr.  James  Ham  Cathcartj  of  Chancery  Lane^  to  inves- 
tigate the  same  on  our  behalf  and  having  received 
his  report  thereon,  do  signify  our  acquiescence  in  such 

accounts 
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accounts  up  to  the  SOth  day  oiNaoember  1819,  by  sign*       18S9. 
ing  our  names  heretOi  this  26th  day  of  February ^  182U"    ^r*"^^^*^^ 

V. 

This  account  was  signed  by  Mr.  and  Mrs.  Curling  Hutchinson. 
and  Mr.  and  Mrs.  Lawbert^  by  John  Raymond  Snow, 
and  by  four  other  persons  of  the  name  of  Snow,  and 
who  appeared  to  have  been  four  of  the  children  otAdria 
Snawj  the  daughter;  it  was  not  signed  by  Elizabetk 
Ursula  Hutchinson^  or  by  the  children  of  Mrs.  Curling. 

After  a  lapse  of  almost  two  years  from  the  date  of 
this  transaction,  the  parties  appeared  to  have  been  again 
in  treaty  for  a  dismissal  of  the  bill;  and  a  letter  to  Mrs* 
Curling  from  Mr.  Vines^  who  was  a  clerk  to  Mr.  Bury 
Hutchinson^  was  produced ;  it  was  dated  the  27th  day 
of  Naoember  1822,  and  was  to  the  following  effect: 
<^  Madam,  I  am  desired  by  Mr.  Hutchinson  to  acknow- 
ledge the  receipt  of  the  two  letters  of  the  25th  instant, 
and  to  forward  you  a  copy  of  the  executorship  accounts 
from  the  SOth  of  November  181*9  to  Monday  last  when 
they  were  submitted  for  your  examination,  which  copy  is 
sent  herewith.  When  such  accounts  shall  have  been 
approved  and  signed  by  all  necessary  parties,  the  bill  in 
chancery  dismissed,  and  proper  releases  (if  requisite) 
executed,  Mr.  Hutchinson  proposes  to  apply  the  sum  of 
8000/.  three  per  cent,  reduced  bank  annuities  to  the 
parties  entitled,  according  to  their  shares  and  interests 
under  the  will  of  the  late  James  Hutchinsonj  Esq.  The 
sum  in  the  three  per  cents,  reduced  has  been  increased 
from  6666/L  185.  4i.  to  8000A,  by  an  investment  this 
day  of  1071/.  135.  4<f.  in  the  purchase  of  1383/.  6s.  Sd. 
of  such  stock,  from  the  cash  in  the  hands  of  Messrs. 
Marryatty  Price  4*  Co.,  bankers  to  the  estate,  by  which 
their  balance  is  reduced  to  995/.  2s.  Bd. 

<*  As  it  will  be  necessary  for  Mr.  Hutchinson  to  retain 
a  considerable  sum  under  his  control  for  future  exigen- 
cies, in  order  to  avoid  inconvenience  and  loss  to  the 

parties 
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18Sd.  parties  having  life-interests,  it  is  his  intention  from  time 

^?^^  to  time  to  divide  the  dividends  on  the  new  4  per  cent* 

«.  annuities,  until  the  fund  shall  be  required  for  the  pur- 

uTcuiifsoN.  pQggg  Qf  ^ijg  estate,  leaving  a  small  balance  in  the 

banker's  hands. 

<*The  application  of  the  interest  received  on  the 
Hatton  Hill  mortgage,  from  Mr.  James  Htdchinson*s 
death  to  August  last,  for  the  purpose  of  relieving  Captain 
Snax  from  his  embarrassments,  was  made  in  conformity 
with  the  directions  given  by  the  family  and  acquiesced 
in  by  Mr.  Hutchinson. 

**  There  not  appearing  to  have  been  any  error  in  the 
mode  of  charging  the  Wimblington  drainage  tax,  it  does 
not  appear  to  be  necessary  to  incur  the  expence  of  sub- 
mitting any  case  upon  that  subject  for  the  opinion  of 

counseL 

I  am,  &C.,  WiUiam  Vines.** 

This  letter  was  sent  on  the  27th  of  Naoember  /  and  it 
appeared,  that  on  the  .80th  day  of  the  following  month 
of  December^  a  memorandum  to  the  following  effect  was 
entered  in  the  account  book.  <*  We  the  undersigned, 
having  perused  and  examined  with  the  vouchers  the 
preceding  accounts,  do  find  that  there  b  a  balance  in 
favour  of  the  estate  of  the  late  James  Hutchinson  Esq. 
in  the  hands  of  the  bankers,  Messrs.  Marryait^  Pricey 
Kay  and  Co.,  of  995/.  25.  StL ;  and  that  the  executors^ 
on  the  12th  day  of  May  1820,  purchased  on  account 
of  the  said  estate  1978/.  165.  navy  5  pet  cent,  annuities, 
(since  by  the  legislature  converted  into  new  4  per  cents.) ; 
that  on  the  SOth  of  July  last  he  purchased  on  the  same 
account  6666L  185.  ^d.  8  per  cent  reduced  Bank  annui- 
ties; and  on  the  27th  of  November  last  1838/.  6s.  Si., 
making  together  8000/.  reduced  annuities;  and  we 
further  find  that  the  foregoing  accounts  do  compHse 
the  whole  of  the  estate  and  effects  of  the  said  James 
Hutchinson  which  have  come  to  the  bands  of  his  ex- 
ecutor 
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ecutor  to  the  present  time;  and  we  acknowledge  the 
said  sum  of  995/*  2s»  Sd*  and  the  said  bank  annuities 

LAMBSftT 

to  be  correct)  and  do  now  constitute  the  whole  produce  9. 

of  the  real  and  personal  estate  of  the  said  James  Hutch"   H<^cai»*«>if  • 
inson  received  by  the  said  executor  and  unapplied. 
Dated  this  SOth  o(  December  1822." 

This  account  was  signed  by  Mr.  and  Mrs.  Curlings 
by  Mr.  and  Mrs.  Lambeti,  by  the  Plaintiff  James  Bunce 
Curlings  and  by  two  of  the  SnatDs^  and  Elizabeth  Harriet 
Pike^  also  one  of  the  family  of  Snaio.  On  the  1  Sth  of 
January  1S23  Mr.  Bury  Hutchinson  divided  the  8000/. 
in  the  manner  proposed  in  the  letter  of  Mr.  Vinesj  and 
on  the  20th  of  the  same  month  the  bill  in  Htdchinson 
V.  Hutchifison  was  dismissed.  For  about  twelve  years  all 
parties  appeared  to  have  acquiesced  in  this  transaction ; 
and  before  the  present  bill  was  filed  in  January  1835, 
several  successive  changes  took  place  in  the  represent- 
ation of  the  testator  James  Hutchinson :  Bury  Hutch" 
inson,  the  son  oi  James,  died  in  October  1824,  and,  after 
a  contest  in  the  Ecclesiastical  Court,  his  widow,  Esther 
Maria  Hutchinson,  became  the  representative :  she  died 
about  February  1826,  and  soon  afterwards  Bury  Hutchir^ 
son,  the  grandson,  became  the  representative  of  James; 
and  after  his  death  in  November  1834,  his  widow,  the 
Defendant  Catherine  Margaret  Irene  Hutchinson,  became 
the  representative  of  James,  after  three  intermediate  re- 
presentations as  to  the  estate  of  James,  and  after  four 
intermediate  representations  as  to  John^  the  son  of 
James  /  the  realisation  of  which,  appeared  to  have  been 
the  principal  cause  of  the  delay  in  settling  the  accounts 
of  the  estate  of  James. 

The  cause  now  came  on  for  hearing. 

Mr.  Tinney  and  Mr.  Girdlestone,  for  the  Plaintiffs, 
contended  that  they  were  entitled  to  a  general  account 
and  administration  of  the  testator's  estate. 

Mr. 


/ 
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18S9.  Mr.  Pemberton  and  Mr.  Wilbraham,  for  Catherine 

Margaret  Irene  Hutchinson,  contended  that  the  accounts 
ought  not  to  be  carried  further  back  than  the  settlement 
Hutchinson,  j^  December  1822,  insisting,  first,  that  the  accounts  prior 
to  December  1822  could  not  be  disturbed  without  im- 
peaching the  orders  pronounced  by  the  Courts  and 
which  could  not  be  done  in  this  suit,  which  did  not  seek 
to  impeach  them. 

Secondly,  that,  independently  of  those  orders,  all  the 
accounts  had  been  settled  by  the  parties,  all  of  whom 
were  competent  to  bind  themselves,  except  one  who  had, 
by  subsequent  acquiescence^  concluded  'himself  from 
complaining. 

Thirdly,  that  if  one  only  of  the  parties  complainant 
was  bound  by  the  accounts,  and  it  was  not  disputed  that 
one  was,  then,  such  party  being  disqualified  to  impeach 
the  settlement  of  accounts,  no  relief  could  in  that  respect 
be  ^iven  in  a  suit  in  which  he  was  a  co-plaintiff. 

Mr.  Kindersl^y  Mr.  Cooper,  Mr.  Tredooe^  Mr.  Blen-^ 
nan,  Mr.  Wray,  Mr.  G.  Turner,  Mr.  Messiter,  Mr.  71  G. 
Hall,  Mr.  Bellamy  and  Mr.  Edward  Teed,  for  other 
Defendants. 

On  the  point  of  misjoinder,  the  following  cases  were 
cited:  JSng  of  Spain  v.  Machado{a),  Wilkinson  v« 
Parry  {b),  Harrington  v.  Long  {c),  Glyn  v.  Soares  (d), 
Storey  v.  Johnson,  {e) 

'   On  the  question  of  laches.  Champion  v.  Bigby{^f 
Gregory  v.  Gregory  (A),  were  cited. 


The 

(a)  4  Ruit.  S25.  {e)  2  G.  4*  Cole^  586. 

ih)  Id,  272.  Ig)  1  Rust.  4"  M,  539. 

(c)  2  Myl.  i  K.  590.  {h)  Coop,  201. 
(<0  3  Myl.  i  if.  450. 
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May  7.         The  Master  of  the  Rolls.  1839. 

As  the  Plaintiffs  are  interested  in  the  estate,  and  as  Lambert 
Mr.  Hutchinson^  the  legal  personal  representative,  ad-  Hutchinson. 
mits  that  the  estate  has  not  been  fully  administered,  it 
is  clear  that  some  account  must  be  taken.  [His  Lord- 
ship, having  adverted  to  the  order  of  1817,  dismissing 
the  bill,  proceeded.]  At  the  time  when  this  order  was 
made,  the  two  sons  of  Mrs.  Curling  were  in&nts ;  and, 
although  it  may  have  been  and  probably  was  made  in 
pursuance  of  an  arrangement  beneficial  to  all  parties,  it 
does  not  appear  to  me  to  be  so  expressed,  and  made 
under  such  circumstances,  as  to  preclude  the  infants 
from  their  rights  to  have  the  accounts  taken  under  the 
decree  of  the  Court.  [His  Lordship  here  went  through 
the  facts  of  the  case,  and  proceeded  thus.]  The  question 
is,  whether  the  settlement  of  December  1822,  followed 
by  the  transfer  of  stock  and  the  dismissal  of  the  bill,  is 
to  be  considered  as  binding  upon  the  Curlings  and  the 
Lamberts  who  signed  it,  and  who  are  now  the  com- 
plainants ;  and  if  binding  upon  them  or  any  of  them, 
whether  they  are  entitled  to  complain,  in  conjunction 
with  Hemy  Curlings  who  was  an  infant  at  the  time,  and 
did  not  sign. 

At  the  time  when  the  Plaintiffs  Nutlif  Lambert  and 
Harriet  Curling  signed  the  accounts  their  husbands 
were  living,  but  they  were  entitled  to  their  shares  of  the 
testator's  estate  for  their  separate  uses  for  life,  with  re- 
mainder to  their  children.  Nutty  Lambert  had  no  child, 
and  in  the  event  of  her  dying  without  a  child,  her  share  ^ 

was  CO  go  over  in  such  a  manner  as  to  give  to  the  children 
of  Mrs.  Curling  an  interest  in  a  share  of  it.  Mrs.  Curling 
had  two  children,  the  Plaintiff  James  Bunce  Curling  and 
Henry  Curling :  Henry  Curling  was  not  of  age  and  did 
not  sign ;  James  Bunce  Curling  was  twenty-two  years  of 
age,  and  there  is  nothing  to  show  that  he  was  not  in 

every 
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1839.       every  respect  competent  to  protect  his  own  interest  3  and, 

^^"V^^    considerini;  the  transaction  of  December  1 822  as  an  ainree- 
Lakbbut  °  ^ 

v«  ment  entered  into  for  the  purpose  of  putting  an  end  to 

nuTomNioN*  jjjg  g^J|.  j^j  J  effecting  an  arrangement  for  the  common 

benefit  of  the  familyi  that  the  parties  had  immediately 
the  benefit  of  it  —  had  the  transfer  of  their  shares  of  the 
8OOOIL,  and  had  the  suit  dismissed^  and  this  after  an  exa- 
mination of  the  accounts,  I  am  of  opinion  that  James 
Bunce  Curling,  if  he  had  sued  alone,  could  not  have  set 
aside  that  settlement  without  making  out  a  case  very  dif- 
ferent from  that  which  is  now  attempted ;  and  such  being 
my  opinion,  and  the  &ct  being  that  Henry  Curling  was  an 
infant,  it  seems  scarcely  necessary  to  consider  how  far 
Mrs.  Lambert  and  Mrs.  Curling  were  bound  in  respect  of 
the  life  estates  settled  to  their  separate  uses ;  the  question 
as  to  the  constitution  of  the  suit  arises  upon  the  cases  of 
the  Plainti£&  James  Bunce  Curling  and  Henry  Curling. 

There  are  cases,  in  which  notwithstanding  a  misjoinder 
of  Plainti£&,  the  Court  has  permitted  a  decree  to  be  made 
at  the  hearing.  It  has  been  done  when  it  has  appeared  that 
justice  could  be  done  to  all  parties,  notwithstanding  the 
misjoinder:  but  Henry* Curling  who  might  be  entitled 
to  sustain  a  bill  alone,  is  here  seeking  relief  for  himself 
and  others,  alleging  that  those  others  have  been  de- 
frauded, and  asking  relief  for  them  and  himself,  not  on 
the  grounds  on  which  he  might  himself  be  entitled  to  it, 
but  on  grounds  which  are  advanced  by  them,  and  on 
evidence  which  appears  to  me  to  be  insufficient;  and 
under  these  circumstances,  I  tliink,  that  on  this  bill 
Henry  Curling  is  not  entitled  to  more  than  the  account 
to  which  James  Bunce  Curling  is  entitled. 


Decree  therefore  the  usual  accounts  on  the  footing 

of  the  account  made  up  and  stated  on  the  30th  De^ 

cember  1822. 

Dismiss 
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Dismiss  with  costs  so  much  of  the  bill  as  seeks  for  a 
dedarationi  that  the  Plaintifi  are  not  bound  by  the 
Qompromise  and  settlement  of  accounts  which  then  took 
place,  and  for  an  account  up  to  that  tune. 


1839. 


Lambbst 

HajOBlNflON, 


WESTHEAD  v.  KEENE. 

rpHE  bill  stated  that  his  late  Majesty  King.  WU^ 
•■-  //am  IV^  by  [letters  patent  dated  the  16th  of  Feb^ 
ruary  1836,  granted  to  the  Plaintiff,  his  executors,  &o,, 
during  the  term  of  fourteen  years,  the  sole  privilege  to 
make,  use  and  vend  a  certain  invention,  being  ^^  an 
improved  method  of  cutting  caoutchouc  or  India  rubber, 
leather,  hides  and  similar  substances,  so  as  to  render 
them  applicable  to  various  useful  purposes;"  bis  Ma* 
jesty  thereby  commanding,  that  no  one  should,  during 
the  said  term,  either  directly  or  indirecdy,  use  the  said 
invention ;  that  the  letters  patent  contained  a  proviso, 
that  the  said  letters  patent  should  not  become  vested  in 
more  than  twelve  persons  at  any  one  time  as  partners  | 
and  also  a  proviso  requiring  the  specification  of  the 
letters  patent  to  be  enrolled  within  six  months.  That^ 
in  compliance  with  such  provbo,  the  Plaintiff  did  par- 
ticularly describe  and  ascertain  the  nature  of  his  said 
invention,  and  in  what  manner  the  same  was  to  be 
performed,  by  an  instrument  in  writing  under  his  hand 
and  seal,  dated  the  10th  day  oi  August  1836,  explaining 
therein  the  aforesaid  particulars,  hf  drawings  and  a 
description  thereof  'whici,  the  bill  alleged,  could  not  be 
set  out  in  the  Plaintiff^ s  bill;  and  did  enrol  the  said  in- 
strument Qr  specification  in  the  High  Court  of  Chancery, 
on  the  16th  of  August  1836,  within  the  six  months  for 
that  purpose  in  the  said  letters  appointed* 

The 


1858. 
Dec.  7. 

A  bill  filed  by 
a  patentee,  to 
restrain  the 
piracy  of  his 
patent  and 
foranaccounty 
did  not  dis- 
tinctly state 
the  specifica- 
tion, or  ex- 
plain the  na- 
ture of  the 
invention  for 
which  the 
patent  right 
was  claimed ; 
but  it  alleged 
that  the  speci- 
fication was 
duly  enrolled 
and  that  the 
drawings  and 
description  in 
the  specifica- 
tion could  not 
be  set  out  in 
the  bill,  and] 
it  charged  that 
the  Plaintiff 
was  the  inven* 
tor  and  that 
the  invention 
was  new :  the* 
Court  (not 
without  some 
doubt)  held, 
on  the  autho- 
rity of  Katf  V. 
Matihall^  that 
the  bill  was 
not  demur- 
rable. 
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18S8.  The  only  description  of  the  invention  contained  in 

^!^"V*^^    the  bill  was  in  the  following  passaire,  **  That  in  the  siud 

Westhead  .         ,  ®  '         ^^ 

V.  specification  were  the  words  following : — Now,  although 

Kebne.  ij^g  machine  which  I  have  above  described  answers  the 
intended  purpose  of  enabling  me  to  carry  into  effect  my 
improved  method  of  cutting  caoutchouc  or  India  rubber^ 
leather,  hides  and  similar  substances,  so  as  to  render 
them  applicable  to  various  useful  purposes,  I  am  fully 
aware  that  the  same  may  be  variously  modified ;  as  for 
instance,  instead  of  imparting  a  rectilinear  or  progres- 
sive movement,  as  well  as  a  rotatory  motion  to  a  piece 
of  caoutchouc  or  India  rubber,  leather,  hides  or  similar 
substances  intended  to  be  cut  into  fillets,  a  revolving 
motion  only  may  be  imparted;  and  by  causing  the 
pedestal  or  bearings,  upon  which  the  revolving  cutters 
work,  to  be  fixed  upon  or  attached  to  a  sliding  carriage 
and  made  to  advance  in  the  direction  of  the  material  to 
be  operated  upon,  a  similar  effect  may  be  produced, 
and  the  caoutchouc,  leather,  hides  or  other  similar 
substance,  may  be  cut  into  fillets  or  tapes  of  the  required 
thickness.  It  is  also  obvious,  that  instead  of  using 
revolving  or  circular  cutters,  longitudinal  or  straight 
knives  or  cutters  may  be  applied,  to  which  rapid  reci- 
procating motion  may  be  given,  for  the  purpose  of 
cutting  the  caoutchouc,  hides  and  similar  substances 
into  fillets*  The  position  of  the  various  motions  and 
parts  of  the  machinery  for  the  accomplishment  of  my 
method  of  cutting  the  materials  may  also  be  consider- 
ably varied,  if  required,  and  rendered  more  completely 
self«acting  and  independent  of  the  operative  or  attend- 
ant; but  &s  one  great  advantage  arising  from  the 
adoption  of  my  improved  method,  is  that  of  cutting 
pieces  of  material  of  irregular  shape  and  size,  the 
adjustments  of  which  must  always  depend  on  the  judg- 
ment of  tiie  operator,  I  have  considered  it  best  to  have 
the  machine  also  gready  dependent  on  his  or  her  atten- 
tion ;  I  therefore  wbh  it  to  be  understood,  that  I  claim 

as 
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as  my  invention,  not  only  the  machine  hereinbefore        IS 38. 
described,  but  also  any  modification  of  such  machine     ^^"^^^"^^ 
by  which  my  improved  method  of  cutting  caoutchouc  «. 

or  India  rubber,  hides  and  similar  substances  into  a  ^^nb.  j 
band,  tape  or  fillet,  by  means  of  a  revolving  or  other 
cutter,  acting  on  the  exterior  edge  of  such  materials, 
and  regularly  cutting  the  same  in  a  spiral  or  helical 
direction  towards  the  centre,  can  or  may  be  efiected. 
But  for  greater  certainty  as  to  the  words,  figures,  draw- 
ings, contents  and  purport  of  the  said  letters  patent  and 
specification,  the  Plaintiff  craves  leave  to  refer  thereto 
as  to  the  enrolment,  exemplification  or  other  copies  ^ 

thereof  respectively,  when  produced  to  the  honourable 
Court,  and  to  the  same  extent,  as  if  the  said  letters  and 
specification  had  been  in  this  bill  fully  set  out." 

• 

The  bill  fiirther  stated,  that  the  Plaintiff,  about  the 
date  of  the  letters  patent,  constructed  two  machines  ac- 
cording to  the  said  invention  and  specification,  and  used 
the  same  on  his  own  account,  and  applied  such  machines 
to  cut  after  an  improved  manner,  caoutchouc  or  India 
rubber,  hides  and  other  similar  substances,  so  as  to  be 
applicable  to  various  useful  purposes,  and  in  particular 
to  cut  the  aforesaid  materials  from  the  shape  of  a  flat 
disk  or  solid  piece  into  continuous  fillets*  It  further 
stated  that  the  Defendants  Charles  Kgene  and  Christopher 
Nickek  had  infringed  the  patent ;  and  it  charged  *^  that 
Plaintiff  was  the  first  discoverer  and  deviser  of  the  said 
invention ;  and  that  at  the  respective  times  of  such  disco- 
very, and  of  Plaintiff's  application  for,  and  of  the  grant  of 
the  said  letters,  the  said  invention  was  new  as  to  the  public 
use  thereof,  and  was  unknown,  and  was  then  and  was  now, 
highly  useful  and  beneficial  to  the  public."  That  an  act 
of  parliament  was  passed  on  the  15th  of  July  1887,  in- 
tituled, <<  An  act  (ot  forming  and  regulating  the  Londoft 
Caoutchouc  Company,  and  to  enable  the  said  company 

Vol.  I.  U  to 
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1 838.       to  purchase  certain  letters  patent,  whereby  a  company 
^^'"''^^^    called  •  The  London  Caoutchouc  Company  *  was  estab- 

WSBTRXAO       ...      - 

0.  lished : ''  and  it  was  thereby  enacted  that  all  contracts 

«>»«>•  entered  into  on  behalf  of  the  comply  should  be  in 
writing}  and  signed  by  three  dtrectorsy  or  by  the  agent 
of  the  company  duly  authorised ;  and  the  company  were 
empowered  to  purchase,  and  the  Plaintifis  to  sell,  the 
said  patent ;  that  prior  to  the  passing  of  the  act,  and 
in  Naoember  1886,  verbal  negotiations  had  taken  place 
between  the  Plaintiff  and  the  company,  for  the  sale  of 
the  said  letters  patent,  but  no  written  contract  regarding 
^  the  same  had  been  signed  by  or  on  behalf  of  the  com- 

pany, and  no  assignment  had  been  executed  by  the 
Plaintiff;   but  nevertheless,   under   the  circumstances 
aforesaid,  the  company  claimed  some  equitable  interest 
•  in  the  patent  and  in  the  privileges  thereby  secured.    The 

bill  charged,  that  the  principle  of  construction  and  mode 
of  application  of  the  said  machine,  constructed  and 
used  by  the  said  Defendants  Keene  and  Nickels,  was 
precisely  the  same  as  the  machines  invented  and  con- 
structed by  the  Plaintiff. 

The  bill  prayed  an  account  of  the  profits  made  by 
Keene  and  Nickels  by  making,  using,  exercising  and 
vending  the  said  invention  and  machines,  and  by  ma- 
nufacturing and  vending  the  articles  and  things  afore- 
said ;  and  that  they  might  be  restrained  from  making, 
using,  exercising  and  vending  the  said  invention,  ma- 
chines, articles  and  things,  and  in  particular,  jfrom 
using  the  said  machine  in  their  manufactory. 

To  this  bill  the  Defendants  Keene  and  Nickels  filed 
a  demurrer;  first,  generally,  for  want  of  equity;  se* 
condly,  that  the  bill  was  exhibited  against  these  Defend- 
ants and  divers  other  persons  as  Defendants  thereto, 
for  several  and  distinct  matters,  which  had  no  relation 

to 
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to  each  oth^r^  and  in  parts  vfhereoS  Keene  and  Nickels  18S8. 
were  in  no  way  interested  or  concerned^  and  ought  not 
to  be  implicated ;  thirdly^  that  all  the  discovery  and  relief 
sought  by  the  bill  was  so  sought  in  respect  of  certain 
letters  patent  alleged  to  have  been  granted  to  the  said 
complainanti  as  in  the  said  bill  stated ;  whereas  it  ap^ 
peared  from  the  statemerit  in  the  bill  of  the  said  letters 
patent^  and  of  the  specification,  in  the  bill  alleged  to 
have  been  enrolled  in  compliance  with  the  proviso  in 
that  behalf  contained  in  the  letters  patent,  that  the 
patent  was  wholly  invalid;  and  that  the  same  a& 
forded  no  sufficient  ground  for  any  discovery  or  relief 
against  the  demurring  parties  in  this  Court ;  fourthly, 
that  the  bill  contained  in  itself  parties  who  have  no 
relation  to  or  dependence  on  each  other,  whereby  the 
said  bill  is  drawn  to  unnecessary  length,  and  Keene  and 
*  nickels^  if  they  should  be  compelled  to  make  answer 
thereunto,  would  be  put  to  unnecessary  expense,  de- 
lay and  trouble,  contrary  to  the  constant  practice  of 
the  Court  \  fifthly,  that  the  bill  contained  in  itself  par- 
ties, who  by  the  Flainti£P's  own  shewing  on  the  face 
of  the  biU,  had  no  interest  whatever  in  the  subject* 
matter  of  this  suit,  and  were,  therefore,  improperly  made 
parties  thereto,  whereby  the  said  bill  was  drawn  to 
unnecessary  length,  and  they  the  Defendants,  if  com* 
pelled  to  make  answer  thereunto,  would  be  put  to  un- 
necessary expense,  delay  and  trouble^  contrary  to  the 
constant  practice  of  this  honourable  Court ;  wherefore, 
&c  they  demurred,  &c«        • 

Mr.  Tinney  and  Mr*  Dixon,  in  support  of  the  de- 
murrer, contended  that  the  Plaintiff*  was  bound  distinctly 
to  state  his  title  on  the  face  of  his  bill,  and  what  it  was 
he  laid  claim  to;  that  in  a  case  of  patent,  it  was  incum- 
bent on  him  to  set  out  the  specification  at  length,  in 
order  to  enable  the  Court  to  judge  of  its  validity;  that, 

U  2  so 
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1838.        so  fiir  as  the  invention  was  set  out  in  this  bill,  the  patent 

^^^'^     speared  invalid ;  for  a  patentee  was  bound  by  his  sped* 

V,  fication  to  afford  full  and  precise  information,  The  King 

KxBME*       y^  Wheeler  (a) ;  it  should  be  such  as  to  enable  a  mechanic  to 

make  the  thing  described,  Homblamer  v.  JBouUon  {b) ;  and 

should  be  intelligible  to  a  person  of  ordinary  skill.  Hill 

v.  TTumpson  (c),  Shtrz  v.  De  La  Bue  {d) ;  it  should 

not  be  too  general  or  cover  too  much.  Lord  Cochrane 

V.  Smetkurst  {e) ;  and  the  invention  should  be  new  in  all 

its  parts,  BrwUon  v.  Hawkes  {g) ;  and  that  the  patent  as 

described  in  this  case  wanted  all  these  qualifications. 

They  contended  that  the  company  had  been  impro« 
perly  joined  as  Defendants  to  this  suit ;  that  it  was  stated 
in  the  bill  that  the  act  of  parliament  required  that  all 
contracts  entered  into  by  the  company  must  be  in 
writing,  and  here  it  was  admitted  that  no  written  con- 
tract had  ever  been  entered  into  by  them,  and  that  con-* 
sequently  they  had  no  interest  in  the  matters  of  this  suit 
That  questions  might  arise  in  this  suit  as  to  the  validity 
of  the  contract,  with  respect  to  which  Keene  and  Nickels 
had  no  concern,  and  therefore  there  was  a  misjoinder 
of  Defendants ;  they  cited  also  Ward  v.  Duke  ofNorthum^ 
berland  {h\  Campbell  v.  Mackay.  (f ) 

Mr*  Pemberton  and  Mr.  Torriano^  carUrd^  contended 
that  a  general  description  of  the  invention  was  sufficient, 
and  that  it  was  not  necessary  in  such  a  bill  as  the  pre« 
sent,  to  set  out  the  whole  of  the  specification  of  a  patent; 
Kay  v«  Marshall  (k) 


That 


(a)  8  27. 4>  Aid.  343.  (g)  4  B.^  Aid.  541. 

lb)  8  Term  Hep.  98.  (A)  2  AtuL  469.' 

(c)  5  Mer.  622.  (i)  1  MyL  ^  C.  605. 

{d)  5  Ruts,  522.    ;  [k)  1  Mifi.  Sf  Cr.  573. 
(e)  I  Siark.  205. 
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That  the  Plaintiff  on  the  &ce  of  his  bill  had  aHeged,        18S8. 

as  in  the, case  of  Kay  v.  Marshall^  that  he  had  by  his     hT""^^""^^ 

,        .  .         .  Wbsth£ad 

specification  done  all  that  his  patent  required  him  to  do,  9. 

namely,  had  described  and  ascertained  the  nature  of  the  K^mb. 
invention,  and  in  what  manner  the  same  was  to  be  per- 
formed; that  the  bill  also  contained  an  allegation  that 
the  drawings  could  not  be  set  out  on  the  bill  and  a  charge 
as  to  the  novelty  and  utility  of  the  invention ;  that  a 
general  demurrer,  which  admitted  all  these  statements 
to  be  true,  could  not  be  sustained;  and  that  it  was 
neither  usual  nor  convenient  to  determine  the  validity  of 
a  patent  on  demurrer* 

On  the  second  point,  they  contended  that  the  com- 
pany were  interested  in  the  accounts  which  were  prayed 
by  the  bill,  and  had  therefore  properly  been  made  par- 
ties, besides  which,  the  objection  of  misjoinder  did  not 
apply  to  co-defendants. 

The  Master  of  the  Rolls. 

When  I  read  over  this  bill  and  demurrer,  which  I 
did  before  I  came  into  Court,  it  certainly  struck  me  that 
both  of  them  were  somewhat  remarkable :  that  the  bill 
was  extremely  remarkable  for  its  vagueness  and  uncer- 
tainty, the  statement  of  the  tide  of  the  Plaintiff  not 
being,  as  I  think,  distinctly  set  forth,  and  the  demurrer, 
as  it  seemed  to  me,  being  equaUy  remarkable,  being  ex- 
pressed in  an  unnecessarily  complicated  form. 

I  bad  certainly  understood  that  in  a  bill  of  this 
nature,  when  the  protection  of  a  Court  of  Equity  was 
asked  to  defend  the  right  claimed  by  a  Plaintiff  under 
a  patent,  it  was  necessary  for  him  to  set  forth  his  title* 
in  such  a  way,  as  to  enable  the  Court,  from  the  state- 
ment on  the  record,  to  form  an  opinion  whether  the 

U  S  title 
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1898.  title  was  good  or  bod.  This  bill  does  not  do  sOy  fiir  it 
does  not  set  forth  on  the  record  the  speeifioation,  which 
is  necessary  to  enable  any  one  to  consider  whether  the 
patent  is  valid  or  not.  Upon  looking,  however,  at  the 
case  of  Kay  v.  l^tarshdU^  I  think  that  I  must  necessarily 
come  to  the  conclusion,  that  the  Court  did  not,  in  that 
case,  consider  it  necessary  for  the  Plaintiff  to  set  forth 
on  his  bill,  the  fiill  statement  of  his  specification ;  but 
that  if  he  alleged  that  he  had  done  that  which  was 
required  by  the  proviso  in  his  patent,  the  Court  would 
give  credit  to  such  an  allegation  on  the  argument  of  a 
demurrer. 

Now,  if  that  be  so,  and  after  the  decision  in  Kay 
V.  Marshal^  whatever  my  own  opinion  might  be,  I  am 
bound,  sitting  in  this  place^  so  to  consider  it ;  then  here 
we  have  the  allegation  upon  the  record  which  was  con<- 
tained  in  the  case  of  Kay  v.  Marshall^  and  we  have,  in 
addition,  certain  words  which  were  contained  in  the 
instrument  of  specification,  which  the  Court  is  to  con- 
strue, not  of  themselves,  but  with  relation  to  those 
which  are  omitted;  that  is,  we  have  certain  relative 
words,  and  the  co-relative  words  are  not  here.  I  own, 
in  the  absence  of  that  authority,  I  should  not  have 
thought  that  a  correct  mode  of  pleading.  I  should  have 
thought  that  there  ought  to  be,  on  the  record  it^eli^  suf- 
ficient to  enable  the  Court  to  come  to  a  conclusion ;  but 
if  it  has  been  decided  that  credit  is  to  be  given  to  the 
allegation  of  the  Plaintiff  which  is  on  the  record,  I  must, 
pf  necessity,  take  it  in  this  case,  that  the  words  which 
are  on  the  record,  having  to  be  constryed  in  relation  to 
those  words  in  respect  of  which  I  am  .to  give  credit  to 
the  allegations  contained  iq  the  bill,  amount  to  some- 
thing sufficient  to  sustain  the  equity  of  this  case.  That 
being  the  case,  I  do  not  know  how  I  can  depart  from 
the  decision,  and  on  that  ground  I  must  support  the  bill ; 

but 
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but  I  do  this  in  submission  to  what  I  conceive  to  be  the 
authority  diKay  v.  Marshall,  having  certainly  before  been 
of  opinion,  that  it  was  the  duty  of  a  Plaintiff  to  state  dis- 
tinctly on  the  record,  those  circnmatanoea  which  were 
necessary  to  sustain  hb  title,  and  not  to  do  it  by  mere 
reference  to  an  instrument,  of  which  the  most  material 
part  is  not  set  forth. 


S95 
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WSSTHSAD 
Kl»MSf 


The  other  ground  of  demurrer  is  with  respect  to  the 
misjoinder  of  the  parties. 

Now,  undoubtedly,  there  may  be  a  misjoinder  of 
Defendants,  but  I  do  not  think  I  can  so  consider  it  in 
this  case,  because,  what  does  it  amount  to  here?  This 
bill  prays  for  an  account  of  the  profits  which  have  been 
made  by  the  Defendant  from  the  use  of  tlie  Plaintiff's 
patent :  the  allegatbn  is,  that  other  persons  claim  an 
interest  in  those  letters  patent,  and  if  so,  they  would  be 
entided  to  an  interest  in  that  for  which  the  Plaintiff  is 
here  calling  the  Defendant  to  account.  This  is  not  a 
bill  for  a  specific  performance  of  an  agreement,  I  do 
not  find  anything  of  that  sort  as  against  the  other  De- 
fendants ;  but  it  is  a  bill  which  calls  the  other  Defend<p 
ants  into  the  presence  of  the  Defendants  who  are  now 
demurring,  in  order  that  they  may  not  be  compelled 
to  account  twice,  first  to  the  Plaintiff,  and  then  to 
the  other  Defendants  who  claim  an  interest ;  and  this 
is  a  sort  of  joinder  of  Defendants,  which  is,  of  necessity, 
made  in  obedience  to  the  rule,  which  requires  that  all 
persons  interested  ought  to  be  before  the  Court. 


I  think,  therefore,  I  cannot  allow  this  demurrer,  at 
the  same  time  I  think  this  demurrer  shews  a  very 
good  prima  facie  case;  and  I  should  have  had  very 
great  doubt  as  to  the  validity  of  this  patent,  judging 
alone  from  what  appears  on  the  record :  I  think,  there** 

U  4  fore^ 
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fore,  I  must  not  give  the  costs  of  this  demarrer  as  I  did 
of  the  last. 

I  cannot  entertain  any  doubt  respecting  tbe  rule  on 
the  discussions  of  demurrers^  that  you  cannot  go  beyond 
the  record ;  if  you  have  any  defence  that  is  not  on  the 
record,  you  must  bring  it  forward  by  another  mode. 
The  Defendants  might  have  pleaded  the  whole  of  this 
specification,  and  might  have  shewn  on  that  plea,  that 
the  Plaintiffs  were  not  entitled  to  relief.  The  Defend- 
ants might  have  put  it  forward  in  their  answer ;  or  if 
they  desired  to  have  the  matter  brought  forward  in  a 
shorter  form,  then,  if  the  other  grounds  would  admit  of 
it,  they  might  have  put  in  a  short  answer,  saying,  *'  I 
admit  you  did  take  out  such  a  patent  and  put  in  such 
a  specification,  I  admit  I  have  used  this  machine  firom 
March  1836,  but  I  deny  your  right'* 

Demurrer  over-ruled,  (a) 


(a)  Astodemurrenfornncer- 
taioty,  see  Coopef's  Eq,  Plead,  ^ 
181.;  Geilv.  Hayward^  1  Vem, 
312.;  Croiteing y.  Honor ^  t6. 1 80. ; 
Lord  Uxbridge  y.  Stavdand^  1 
Vei,  sen.  5S*;  East  India  Com- 
pany  \,  Henchman,  1  Va,  jun. 
S87.;  Creuet  ▼.  MUion,  I  Ve», 
juo.  448.   S.C.  5B.  C.  C.  481.; 


Rtfvei  v.  EyvcMf  3  Ve»,  545.; 
Kemp  v.  Pnfory  7  Vet.  257»;  The 
Mayor  of  London  v.  Levy^  8  Vet. 
598. ;  Jonet  v.  Jonet,  5  Mer, 
161.;  Frieia*  y.  Dot  Satdot,  1  F. 
4*  J.  574.;  Jonet  y.  Mannd,  5  K. 
i  CoU  547. ;  and  Baker  v.  Hur- 
wood^  7  Smont^  575. 
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GROVE  V.  SANSOM.  Nov.  15. 

N  the  16th  of  March  I8S85  the  respondents,  Nen  An  order  of 

coune  for 


and  Humphries^  who  were  the  executors  of  Eliza-'  ^^wtion 


can^ 


o 

beth  Graocj  deceased,  obtained  the  common  ex  parte  not  be  sup- 
order  for  the  taxation  of  the  bill  of  costs  of  Mr.  Wright^  merits  ma 
a  solicitor,  on  the  allegation  that  he  had  been  employed  special  order, 
as  solicitor  for  Elizabeth  Graoe^  and  by  the  petitioners,  casion  of  a 
her  executors,  and  on  the  usual  undertaking  to  pay  what  ^^**°"-?*  ^"' 

should  be  found  due.  whether 

the  taxation, 
at  the  instance 

It  was  *  now  moved,  on  the  behalf  of  Mr.  Wright^  to  of  a  ee»twmie 
discharge  this  order  for  irregularity.    The  application  ormtt  which 

was  supported^by  an  affidavit,  which  shewed,  that  in  h«s  been  long 

„     „•  .  ,      ,         ,.  .        till.         <■  «  .  "occ  settled 

1829,  Mr.  Wrtghtj  the  solicitor,  bad  deuvered  his  seven  and  paid  by 

bills  of  costs  against  the  testatrix  and  her  executors,  ^*^^  ?"^ 
amounting  to  746/.  7s.  8<L,  which,  after  examination  and  fund,  ought 
discussion,  and  after  the  deduction,  amounting  to  about  ^  tn^mt  ^e 
S9/.,  were  paid  by  the  executors,  with  the  concurrence  K>licitor,  or  as 
of  the  tenants  for  life  of  the  testatrix's  property ;  that,  trastees  for 
in  1880,  a  further  bill  of  costs  was  delivered,  which,  ^^.P'HP?*® 

,  of  jusUlying 

after  a  small  deduction,  was  paid  in  February  18S0,  their  payment, 
with  the  like  concurrence ;  that  two  other  bills  were  de»  ^^^^* 
livered  in  June  and  December  1830,  which  were  also 
paid ;  that  he^  Wright^  had  delivered  up  all  papers  which 
were  considered  of  any  valne^  or  which  bad  been  re- 
quired. 

By  the  decree  in  a  cause  of  Nem  and  another  against 
Farmanf  it  was,  amongst  other  things,  ordered,  that  the 
Defendants  (who  were  interested  under  the  testatrix's 
win)  should  be  at  liberQr  to  obtain,  in  the  name  of  the 
Plaintiffs,  ^^tvand  HumphrieSf  an. order  for  the  taxation 

of 
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1888.  of  Mr.  Wrighfs  bill  of  costs ;  .the  Plaintiff  to  be  mdem- 
nified  out  of  the  funds  in  the  cause.  Mr.  Wright  was 
not  a  party  to  the  cause. 

These  were  the  bills  of  costs  sought  to  be  taxed,  and 
which}  Mr*  fVrighi  being  unable  from  illpens  to  attend, 
after  obtaining  the  order  fpr  taxatioui  the  parties  pro- 
oetsd^d  to  tax  expatie^ 

Mr.  PemberUm  and  Mr.  Smythe  now  moTed  to  dis« 
charge  the  order  for  taxatiop  for  irregularity;  con- 
tending, that  the  bills  having  been  settled,  the  parties 
ought  to  have  applied  to  the  Court  for  a  ^peci{^  order 
for  their  taxation ;  and  that,  under  the  present  practice, 
the  Court  would  not  eater  Into  the  circumstapce^  of  the 
ca9e  in  order  to  determine  whether  the  order  could  be 
now  supported  on  the  merits. 

Mr«  J.  Sussellf  contrd^  contended  that  the  solicitor, 
having  obtained  payment  of  his  bills  by  a  trustee  out  of 
a  trust  fund,  could  not  set  up  that  payment  to  prevent  t^ 
taxation  of  hi9  bill,  especially  where,  as  in  this  case, 
married  women  and  infants  were  interested,  that  the 
prder  fqr  taxation  was  therefqre  right;  he  relied  on 
Hamrd  v.  Lane  (a),  where  Lord  ^dofk  held  ^*  that  a 
solicitor  could  not  be  allowed  to  interpose,  the  payment 
of  his  bill  of  costs,  by  a  person  in  the  situation  of  4 
trustee,  between  himself  and  the  parties  {ceffui^que 
trust)  for  whom  he  was  at  the  time  aware  that  the 
person  who  paid  him  was  no  more  than  a  trustee^  as, 
there,  an  executor  acting  for  the  parties  beneficially 
interested  under  the  will/'  In  that  case  the  common 
order  for  taxation  had  been  obtained,  which  Xord 
EldoHf  on  hearing  the  merits,  refused  tp  discharge. 

Secondly, 

(a)  sMer,29U 
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Secondly)  he  insisted  that  where  a  party  oomplains  of 
a  technical  irregulariCy,  he  must  apply  at  the  first 
moment;  and  that,  in  this  easei  such  lachet  existed  as 
ought  to  induce  the  Court  to  refuse  its  interference. 

T%e  Master  ^  the  Rolls. 

In  this  case  there  are  two  questions,  first,  if  the  order 
of  course  for  taxation  is  regular ;  and  if  not,  then  if 
there  have  been  such  laches  and  acquiescence  on  the  part 
of  the  solicitor  as  precludes  the  Court  interfering  to 
grant  him  the  relief  aslced.  As  to.  the  merits  of  the 
case,  I  have  no  concern  on  the  present  occasion ;  it  may 
be  reasonable  that  a  solicitor  receiving  costs  out  of  trust 
property,  and  being  in  the  situation  of  solicitor  to  the 
trustees,  should  have  his  bill  taxed,  notwithstanding  it 
has  been  settled  with  the  trustees;  but  it  may  be  a 
question,  whether  the  taxation  is  to  be  as  against  the 
solicitor  or  as  against  the  trustees  for  the  purpose  of 
justifying  their  payments  to  him.  On  this  occasion, 
however,  it  is  not  necessary  to  consider  that  point. 

Wright^  it  appears,  was  employed  as  solicitor  for  the 
trustees,  and  a  settlement  was  had  of  the  bills  of  costs 
due,  and  which  were  subjected  to  the  consideration  of  the 
trustees  and  of  some  of  the  parties  interested,  and  after 
consideration  were  paid ;  some  of  them  were  paid  ten 
years  ago,  and  the  papers  were  delivered  up.  After  this 
transaction,  an  order  for  taxation  was  obtained  on  this 
allegation,  **  that  Elizabeth  Grove  employed  Mr.  Wright 
as  solicitor,  and  that  the  petitioners  have  continued  to 
employ  him;*'  but  wholly  omitting  all  notice  of  the 
transactions  which  had  taken  place, -^  that  the  bills 
were  settled,  and  the  papers  delivered  up.  I  am  of 
opinion  that  an  order  of  course,  <|^tained  on  this  state- 
ment, wholly  omitting  so  material  an  allegation,  is  an 

irregular  order. 

^  It 


1838. 


Gwvn 

84V80M. 
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18S8.  It  has  been  the  practice  in  thb  Court,  on  applications 

of  this  sort  being  made  to  discharge  an  order  of  course, 
that  although  it  might  appear  that  the  order  was  irregu- 
larly obtained,  or  that  the  suggestions  were  not  such  as 
they  ought  to  be»  yet  if  it  appeared  on  the  merits  that  an 
order  for  taxation  ought  to  be  made,  the  Court,  arrang- 
ing the  costs,  has  sustained  the  order  sought  to  be  dis- 
charged. This  practice  has  been  over  and  over  again 
acted  on,  but  the  propriety  of  it  has  been  considered  by 
the  Lord  Chancellor,  and  he  has  altered  the  rule.  I 
entirely  approve  of  the  alteration,  it  makes  parties 
more  careful  in  obtaining  these  orders,  and  considerable 
inconvenience  has  occurred  from  the  contrary  practice. 

His  Lordship  said  he  considered  that  therehad  not  been 
such  laches  or  acquiescence  as  to  prevent  his  interference, 
and  he  discharged  the  order  for  taxation,  with  costs ; 
saying,  however,  that  he  made  this  order  without  in  the 
least  determining,  whether,  on  a  proper  application 
being  made  to  the  Court,  the  bills  could  or  not  be  sub- 
jected to  a  taxation. 
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DAWSON  V.  YATES.  i839. 

iVbp,  8. 

^T^HIS  was  a  motion  for  a  receiver  upon  affidavits  An  agreement 
and  before  answer,  under  the  following  circum-  into  by  A.  for 

stances :  —  ^^®  "^*®  ^^  *" 

estate  to  J?., 

to  be  corn- 
By  articles  of  agreement,  dated  the  17th  of  January  ^^^^^^^^^ 
1835,  and  made  between  Yates  of  the  one  part,  and  money  paid 
Wilson  of  the  other  part,  Yaies  agreed  to  sell  to  Wilson^  the^ezpiradon 
for  the  sum  of  S900/1,  some  property  over  which  Yaies^  oi^ve  years, 
as  mortgagee,  had  a  power  of  sale ;  and  it  was  thereby  meantime  in- 

airreed,  that  the  purchase  should  be  completed  and  the   ^^®'i^  ^^  ^^ 
^       ^  tr  r  purchase- 

purchase-money  paid  on  or  before  the  1st  oSJime  1840,  money  was  to 

when  a  conveyance  was  to  be  executed ;  and  that  until  jL^lfbJ^the 
the  purchase  should  be  completed,  Wilson  should  pay  purchaser; 
or  allow,  out  of  the  rents  and  profits  arising  from  the  served  a  right 
land  and  premises,  unto  Yaies*  interest  at  the  rate  of  of  avoiding 

,  4.  1        f.         .,   the  contract 

5  per  cent,  per  annum  upon  the  amount  of  the  aforesaid  in  case  the 

purchase-money  or  sum  of  S900/. ;  and  it  was  provided  J^^terestshould 
*  -^  ,  *^  be  m  arrear 

and  agreed,  that  if  the  interest  from  time  to  time  to  be-  for  twenty- 
come  due  on  the  sum  of  3900/1  during  the  term  of  five  ^"xoenable 
years  from  the  date  of  the  agreement,  or  any  part  there-  p*  to  pay  the 
of  should  happen  to  be  in  arrear  and  unpaid  for  the  |q  arrear  C 
space  of  twenty-one  days  after  the  half  yearly  days  on  advanced  a 
which  the  same  ought  to  be  paid  (being  the  17th  of  on  mortgage 
July  and  the  1 7th  of  January  in  each  and  every  year),  ^^  -^•'?  "J: 

then  property,  and 
the  vendor 
afterwards  verbally  agreed  with  C.  to  extend  the  term  for  the  payment  of  the  half 
yearly  interest.  The  interest  became  afterwards  in  arrear  in  such  a  way  that  A,, 
by  the  original  agreement  had  a  right  to  annul  the  contract,  but  he  had  no  such 
nght  under  the  varied  agreement :  A.  re-entered  as  for  a  forfeiture*  The  Court, 
on  the  application  of  C,  appointed  a  receiver  over  the  property. 

Where  facts,  not  founded  on  allegations  in  the  bill,  are  introduced  into  affidavits 
in  support  of  an  application  for  a  receiver,  the  Court  will  disregard  them,  and  a 
Defendant  acts  properly  in  not  answering  them. 
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18S9#  then  and  in  such  case  it  should  and  might  be  lawful  for 
Yates  to  re-enter  into  and  upon  the  hereditaments  and 
premises,  and  the  same  to  have  again,  repossess  and 
enjoy  as  in  his  former  estate ;  and  from  and  after  such 
re-entry  made,  the  agreement  and  every  clause,  matter 
and  thing  therein  contained  should  become  absolutely 
void  to  all  intents  and  purposes* 

Wilson  tX  the  same  time  gave  to  Yaies  a  warrant  of 
attorney,  authorising  him,  on  default  of  payment  of  the 
principal  money  and  interest  at  the  times  by  the  con- 
tract agreed  to  be  paid,  to  enter  up  judgment  in  ^)ect» 
ment  against  him. 

In  the  month  oijiine  1886,  the  interest  being  then  in 
arrear,  Wilson  was  desirous  of  borrowing  money  for  the 
purpose  of  satisiying  such  arrear  of  interest,  and  he  ap- 
plied to  Dceaoson  for  a  loan  to  enable  him  to  do  so: 
Dawson  assented,  and  in  June  1886  Wilson  conveyed 
his  interest  in  the  estate  to  Damson^  the  Plaintiff,  as  a 
security  for  money  then  advanced  by  him  to  Wilson^ 
for  the  purpose,  amongst  other  things,  of  enabling  him 
to  pay  the  interest  i  the  sum  advanced  was  4002.,  the 
interest  which  was  then  due  l^ing  the  sum  of  1952.  only. 

Dawson  paid  to  Yaies  the  whole  of  the  interest  up  to 
the  17th  January  1886,  and  Yates  (as  it  appeared  to 
the  Court  from  the  effect  of  the  affidavits)  subsequ^tly, 
by  parol,  agreed  with  Wilson  to  waive  the  strict  terms 
of  the  agreement  of  1885,  as  to  the  payment  of  the 
interest,  and  consented  to  accept  it  half  yearly,  six 
months  later  than  it  would  have  become  payable  under 
the  original  agreement :  by  these  means  the  half  yearly 
interest,  which  under  the  original  agreement  became 
due  in  June  1886,  did  not,  under  the  new  arrangement 

and 
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and  anderttanding  between  the  parUes,  become  payable       18S9. 
nntil  Janumy  18S7. 

Yateii  in  April  1887f  there  being  then  (as  was  alleged 
by  the  bill)  no  sum  of  money  for  principal  or  interest 
due  and  owing  to  him  under  the  new  agreement,  en-» 
tered  up  judgment  in  ejectment  under  the  warrant  of 
attorney,  and  by  virtue  of  such  judgment,  in  April  ISST^ 
reentered  upon  the  property,  in  order  to  annul  the 
agreement  of  1885.  The  bill  prayed  for  redemption  or 
foreclosure,  for  the  specific  performance  of  the  agree- 
ment between  YtUes  and  Wikon^  and  for  a  receiver* 

It  appeared  from  the  afBdavits,  that  one  Fisher  was 
in  the  receipt  of  the  rents,  and  that  he  was  agent  for 
both  Dawson  and  Yatet^  and  that  the  rents  were  to  be 
applied  in  keeping  down  the  interest  on  the  purchase- 
money.  In  January  1887^  Miher  had  received  a  sum 
of  98/.  from  the  tenants,  and  the  interest  due  at  that 
time  amounted  to  97/«  105.  only. 

Mr.  Pemberion  and  Mr.  MartindaU^  on  behalf  of  the 
Pkintiff,  now  moved  for  the  appointment  of  a  receiver 
over  the  property. 

Mr*  Kinderdey  and  Mr.  Wright,  contra. 

The  principal  points  discussed  were^  whether  in  April 
1887»  when  Yata  took  possession,  there  was  any  arrear 
of  interest  according  to  the  agreement  as  modified  by 
the  subsequent  arrangement  between  the  Plaintiff  and 
Defendant  $  and  whether  there  had  been  any  waiver,  on 
the  part  of  Yates^  of  his  rights  under  the  original  agrees 
ment  which  bound  him. 


Tlhe 
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18S9*  The  Master  of  the  Rolls,  in  adverting  to  the  'dr- 

cumstances  of  the  case,  said,  Fisher  was  the  common 
agent,  on  the  one  hand,  of  Yates^  who  was,  in  one  senses 
the  mortgagee^  or  the  person  enUded  to  the  SQOOi.  and 
interest,  'and  on  the  other  hand,  he  was  the  agent  of 
Wilson  to  receive  the  rent,  and  out  of  the  rent  to  pay 
the  interest  as  it  became  due.    I  think  it  is  not  dis- 
puted, that  Mr.  Yates  verbally  consented  to  afford  the 
Plaintiff  the  indulgence  he  was  asked,  and  on  that 
understanding  the  1952.,  which  was  due  for  interest 
up  to  January  1886,  was  paid.     By  the  clear  under- 
standing between  the  parties,  there  was  to  be  half  a 
year's  indulgence  given ;  and  by  the  transactions  which 
took  place  between  the  parties  and  their  common  agent 
Fisher i  it  is  clear,  that  the  rent  to  be  received  by  Fisher 
was  to  be  paid  in  satisfaction  of  the  interest,  as  it 
became  due.     The  interest  next  payable,  amounting  to 
97/.  105.  became,  according  to  the  new  understanding  be- 
tween the  parties,  payable  on  the  17th  oi  January  1837, 
and  the  rents  received  by  Fisher  up  to  that  time,  are 
stated  to  have  amounted  to  98/. ;  and  unless  there  are 
circumstances  to  shew  that  the  nature  of  the  transaction 
between  the  parties  was  varied,  so  as  to  prevent  the  rent 
being  applicable  to  the  payment  of  the  interest,  the 
interest  was  in  point  of  fact  paid.     With  the  rent 
actually  paid  up  to  that  time  —  with  the  communication 
which  appears  to  have  taken  place  between  the  parties, 
Yates  takes  advantage  of  a  warrant  of  attorney  which 
he  had,  enters  up  judgment,  and  immediately  takes 
possession;  not  because  there  was  any  arrear  of  in- 
terest due  to  him,  but  under  the  proviso  of  re-entry  in 
the  contract  with  Wilson^  and  by  these  means  he  puts 
an  end  to  the  interest  of  the  Plaintiff.    I  cannot  think 
that  this  was  a  proper  course  of  proceeding ;  or  such 
as  the  Court  would  allow  if  the  facts  were  made  out 

at 
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at  the  bearing:  the  question  now  is  only,  whether 
the  property  ought  to  be  secured  in  the  mean  while, 
and  it  appears  to  me  that  it  ought  I  think  there  is  a 
sufficient  statement  in  the  affidavit  of  Fisher  which  is 
in  no  way  explained,  that  the  interest  bad  in  point  of 
fiu:t  been  paid,  at  the  time  when  it  became  payable 
according  to  the  new  contract  between  the  parties,  and 
that  on  the  understanding  which  existed  between  the 
Plaintiff  and  Yatesj  the  latter  was  not  authorized  to  put 
an  end  to  the  transactioh  of  1835  altogether. 

Order  for  a  receiver  granted,  and  by  consent, 
Yates  to  have  liberty  to  propose  himself. 


1839. 


The  affidavit  of  Dcemson  the  Plaintiff,  in  support  of 
the  motion,  stated,  that  in  June  1887,  he  called  on  Yaies^ 
and  had  a  long  conversation  with  him  generally  as  to 
the  premises,  when  Yates  stated,  that  he  wished  the 
Plaintiff  to  go  and  see  Mr.  Fisher^  whom  he  would  also 
see,  and  talk  the  matter  over;  that  the  Plaintiff  saw 
Mr.  Fisher^  who  refused  to  let  him  know  the  state  of  the 
accounts,  although  deponent  said,  that  in  order  to 
protect  himself,  he  was  willing  to  pay  any  deficiency,  if 
the  agent  would  furnish  him  with  the  accounts. 

There  was  no  such  allegation  as  this  in  the  bill,  but 
there  was  a  general  statement,  that  the  Plaintiff  had 
frequently  offered  to  pay  the  Defendant  Yates  the  prin- 
cipal sum  of  3900/.,  with  all  interest  due  thereon ;  such 
offer  was  not  stated  to  have  been  made  before  Yates 
took,  possession.  The  statement  in  the  affidavit  was, 
however,  relied  on  in  support  of  the  motion. 


1 
^ 


Mr.  Kinderdey^  during  his  argument,  had  contended, 
that  the  Plaintiff  could  not  rely  on  any  statement  which 
had  not  been  expressly  charged  or  alleged  in  the  bill,  and 
consequently  that  this  part  of  the  evidence  ought  to  be 

Vol.  I.  X  rejected ; 
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J8S9^     r^ected ;  be  added,  that  the  Defendant  had  been  advised 
not  to  answer  this  part  of  the  affidavit  at  all. 

Mr.  Pemberionj  ctmird^  contended,  that  the  general 
charge  in  the  bill,  of  Plaintiff's  offers  to  pay,  was  sufficient 
to  entitle  the  Plaintiff  to  the  benefit  of  the  above 
statement  in  his  affidavit 

'ne  Master  ^  the  Roixs,  on  this  point  said,  I  have 
not  adverted  to  the  other  circumstances  which  are  not 
alleged  in  the  bill :  I  think  that  those  who  advised  the 
Defendants  in  this  case  not  to  answer  the  allegations  set 
forth  in  the  affidavits  and  not  in  the  bill,  and  on  which 
an  equity  was  attempted  to  be  raised,  acted  in  that 
respect  with  great  propriety.  It  is  always  to  be  remem- 
bered, that  the  orders  of  the  Court  are  to  be  pronounced 
on  that  which  is  alleged  in  the  pleadings  between  the 
parties ;  affidavits  and  depositions  are  to  he  considered 
only  as  evidence  of  the  allegations  made  by  the  respec- 
tive parties  in  proper  form,  and  cannot  be  attended  to 
as  laying  a  foundation  for  equities  not  otherwise  alleged 
or  dwned :  for  that  reason  I  have  omitted  to  take  any 
notice  of  the  statements  which  are  contained  in  the  affi- 
davits and  are  not  alleged  on  the  bill. 
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JONES  V.  JAMES.  ^^  «^- 

THIS  case  came  before  the  Court  upon  petition,  by  Under  the 
common  order 
way  of  exception  to  the  Master's  report^  made  on  a  for  the  taxa- 

reference  to  him  in  the  common  forro,  to  tax  the  bill  of  JjJ^^M^ter  ii 

costs  of  the  petitioner  Thomas.  not  author- 

ized to  take 
an  account  of 
It  appeared  that  the  respondent  Harries  had  employed  pecuniary 

the  petitioner  Jliovms  as  his  solicitor  in  various  transac-  tween  the 
tionsi  but  principally  in  the  investment  of  money  on  se-  P^*"**^*'  which 
cnrities ;  and  in  the  coarse  of  which  transactions,  several  the  bill  of 
sums  of  money  had  been  received  by  Thomas  on  account  ^'^^'^here 

of  Harries.  monies  are 

paid  by  the 
client  on 

hi  J^pril  lBS^i  Harries  obtained  the  common  order  account  of 
for  the   taxation   of  Thoma^s  bills   of  costs,  which  costs,  or 

Stated  that  Harries  had  employed  Thomas^  one  of  the  v^^^e  ^y 

,      agreement 

solicitors  of  this  Court,  to  defend  this  and  other  suits  between  the 

and  matters,  as  the  petitioner's  attorney  and  solicitor,  ^jg^'f^Ji,^ 

and  that  Thomas  had  delivered  unto  Harries  two  several  monies  which 

bills  of  his  fees  and  disbursements ;  and  Harries  thereby  ^^^|g  ^f  ^|,^ 

submitting  to  pay  to  Thomas,  what  should  be  due  to  him  solicitor  are 

on  the  taxation  of  the  said  bills,  it  ordered  that  it  should  ble  to  the 

be  referred  to  the  Master  to  tax  the  same;  and  that  Pu^?.1?^?^ 

the  bill  of 

Harries  and  Thomas  should  produce  before  the  Master^  costs, 
upon  oath,  as  he  should  direct,  all  books,  papers  and  commcm  or-^ 
writings  in  their  custody  or  power  relating  to  the  said  der,  the  Mas- 
bills,  or  to  any  of  the  items  or  charges  therein ;  and  that  authorized  to 
they  should  be  examined  upon  interrogatories  touching  al'^w  interest 

•  ,..-_,  1111.  11        onthebalanccs 

the  same,  as  the  said  Master  should  direct;  and  that  of  monies  of 

upon  Harries^  pursuant  to  his  submission,  paying  to  J.**®  client, 

Thomas  time  in  the 
hands  of  the 
solicitor,  though  such  appears  to  have  been  the  agreement  between  ^he  parties. 

X2 
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Thomas  what  should  appear  to  be  due  to  him  on  such 
taxatioiii  or  in  case  the  said  bills  should  appear  to  be 
already  paid,  then  that  Thomas  should  deliver  unto 
Harries^  upon  oath,  all  deeds,  papers  and  writings  in 
his  custody  or  power  belonging  to  Harries;  and  if  he 
was  overpaid,  that  he  should  refund  and  repay  to  Har^ 
Ties  what  the  said  Master  should  certify  to  be  overpaid; 
and  that  all  proceedings  at  law  against  Harries^  on 
account  of  the  said  bills  should  be  stayed,  until  the  said 
Master  should  have  made  his  report  {a) 


It  appeared,  that  in  1828  TAomas  delivered  to  Har-' 
ries  an  account,  in  which  there  was  no  charge  for  costs, 
but  interest  was  charged  on  the  balances  irom  time  to 
time^  and  in  the  result  there  appeared  a  balance  of  256/. 
due  from  Thomas  to  Harries. 

In  Februray  18S2  Thomas  delivered  another  account 
to  Harries^  in  which  the  bills  of  costs  claimed  to  be  due 
by  Thomas  from  Harries  were  charged,  and  which 
shewed  a  balance  of  ^SL  due  from  Harries  to  Thomas. 


In  the  examination  of  Harries  on  interrogatories  be* 
fore  the  Master,  he  stated,  that  he  had  not  made  any 
payment  expressly  on  account  of  the  said  alleged  bill  of 
costs ;  that  the  said  Thomas  was  employed  by  him,  from 
the  year  1820,  and  for  many  years  afterwards,  as  his  at- 
torney and  solicitor;  and  that  during  such  time,  T%omas 
received  and  paid  on  his  account  divers  sums  of  money; 
and  that  some  parts  of  the  monies  which  Thomas  so 
received,  he  retained  in  his  hands,  upon  an  agreement 
or  understanding  that  he  was  to  pay  or  allow  to  him, 

Harries^ 


(a)  Thonuu  attempted  unsuc- 
cessfully to  get  this  order  dis- 
charged. See  2  Keen^  184.;  and 


see  Harriet  v.  Thomas,  2  Mce 
W.sa. 
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HarrieSy  interest  for  the  same,  until  such  sums  should 
be  paid  over  to  him,  or  be  applied  to  or  for  the  use  or 
on  account  of  him,  Harries  ;  and  he  said^  that  although  he 
did  not  remember  that  he  ever  entered  into  any  express 
agreement  with  Thomas  upon  the  subject,  he  always 
understood,  and  he  believed  and  was  confident,  that 
Thomas  also  understood,  and  accordingly  that  there 
always  was  an  understanding  between  him  and  TfiomaSi 
that  upon  settling  accounts  between  him  Harries  and 
Thomas^  the  latter  should  retain  out  of  the  monies  of 
Harries  happening  then  to  be  in  his  Thomases  hands,  so 
much  of  such  monies,  as  might  be  necessary  for  the  pur- 
pose of  liquidating  any  fair  bill  of  costs  or  claim  for  law 
charges,  that  might  be  due  from  Harries  to  Thomas. 


S09 
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This  statement  was  not  met  nor  rebutted  on  the  part 
of  Thomas. 

The  several  sums  of  money  received  by  l^homas  on 
account  of  Harries  were  not  received  in  payment  of  his 
bill  of  costs,  but  were  received  generally  in  the  pecuniary 
transactions  in  which  he  was  concerned  for  Harries. 

The  bills  of  costs  amounted  to  the  sum  of  7S5l^  but 
which,  in  consequence  of  all  the  costs  incurred  pre- 
vious to  Thoma^s  admbsion  as  an  attorney  of  the  su- 
perior courts  of  Westminster  being  disallowed^  were 
reduced  by  taxation  to  242/. 


The  Master,  by  his  report  stated,  that  during  the 
time  Harries  employed  TTumas  as  his  solicitor,  Thomas 
received  and  paid  divers  sums  of  money  on  account  of 
Harries;  and  he  found  from  the  evidence  before  him, 
that  there  was  an  agreement  between  the  parties  that 
Thomas  should  allow  interest  on  the  balances  from  time 
to  time  in  his  bands,  at  5  per  cent ;  and  he  found  two 

X  9  sums 
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1899.  sums  of  250/.  and  SOL  due  (rorm  Thoma$  to  Harries^  and 
on  which  he  had  calculated  interest^  and  which  together 
amounted  to  th^  sum  of  378/. ;  from  which  sutan  he  de- 
ducted the  amount  of  the  bills  of  costs  as  taxed,  and 
having  calculated  subsequent  interest  on  the  balances, 
he  found  that  Thomas  had  been  overpaid  his  sftid  bill  of 
fees  and  disbursements  by  the  sum  of  166/. 

Thonuu  objected  to  this  finding  on  two  grounds; 
first,  that  the  Master  had  no  authority  under  the  order 
of  reference  to  take  an  account  of  the  money  transactions 
between  him  and  Harries;  and  secondly,  that  he  was 
not  authorized  to  allow  interest  on  the  balances  of  monies 
belonging  to  Harries  In  the  hands  of  Thomas. 

Thomas  presented  this  petition,  praying  a  reference 
back  to  the  Master  to  review  his  report,  with  a  declar- 
ation, that  he  should  not  give  credit  to  Harries  for  the 
sums  of  250/«  and  50/.,  or  for  any  sums,  except  sums 
received  by  the  petitioner  expressly  on  account  of  his 
bills  of  costs,  or  appropriated  with  the  assent  oi  Harries 
towards  the  payment  thereof;  and  that  the  Master 
should  not  allow  interest  on  the  balances. 

Mr.  Kindersley  and  Mr.  Jamesy  in  support  of  the  peti*- 
tion,  contended,  that  the  meaning  both  of  the  order  for 
taxation  and  of  the  statute  on  which  it  was  founded  (a), 
was  this,  that  on  the  taxation  of  the  bill,  credit  should 
be  given  for  the  money  paid  to  the  solicitor  on  account 
of  bis  bill  of  costs,  and  not  that  the  Master  should  take 
an  account  of  the  pecuniary  dealings  between  the  par- 
ties ;  for  otherwise,  the  fact  of  6s.  Sd.  being  due  from  a 
client  to  his  solicitor  might  have  the  efiect  of  authorizing 
the  Master  to  take  a  complicated  pecuniary  account  to 

an 

{a)  2  G.  S.  c.  23.  i.  23. 
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an  extent  of  lOyOOO/.  and  involving  the  most  intricate 
questions  of  lawi  upon  a  reference  to  him  to  tax  this  item 
as  a  bill  of  costs ;  that  accounts  between  a  solicitor  and 
client  could  not  be  taken  on  an  order  for  the  taxation  of 
a  bill ;  and  such  was  the  opinion  of  Lord  Hardmcke  (a). 

They  relied  on  the  evidence  and  the  conduct  of 
HarriiSf  to  shew  that  no  such  agreement  existed  as  that 
stated  by  him ;  and  they  contended,  that  even  if  true»  it 
amounted  to  a  rightof  set-off  only,  and  not  to  payment, 
and  was  notsuflScient  to  found  the  jurisdiction  exercised 
by  the  Master.  They  observed  that  the  order  at  common 
law  was  more  extensive,  as  it  orders  that  the  attorney 
'*  shall  give  credit  for  all  sums  of  money)  if  any,  by  him 
received  from  or  on  account  of  the  client,  and  refund  what, 
if  any  thing,  he  hath  been  overpaid."  (b)  Yet  this  was  in 
the  nature  of  a  special  order^  obtained  upon  a  rule  to 
shew  cause. 


As  to  the  question  of  interest,  they  contended  that 
the  Master  was  in  no  case  authorized  to  calculate  in- 
terest, even  in  the  case  of  a  mortgage  or  legacy,  except 
specially  directed :  they  cited  BerringUm  v.  Phillips  (c), 
as  shewing  that  interest  could  not,  under  similar  circum- 
stances, be  allowed  to  a  solicitor  on  taxation. 


Mr.  Pemberton  and  Mr.  Ccleridge^  conirif  contended 
that  although  every  account  between  a  solicitor  and  his 
client  could  not  be  taken  upon  a  reference  for  the  tax- 
ation of  costs,  as  in  a  case  where  there  were  items  which 
had  no  connection  with  the  relation  of  solicitor  and 
client,  yet  that  in  this  case  the  nature  of  the  transac- 
tions and  the  understanding  and  agreement  between  the 

parties^ 

(c)  lMee.it  H^*48. 


(a)  Anon,  8  Vee.  sen.  459. 
(A)  CkUi^i  JP'onfw,4th  ed.  IS. 
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parties  rendered  it  proper,  nay  indispensabiei  that  the 
Master  should  enter  into  the  consideration  of  the  re- 
ceipts of  the  solicitor  on  account  of  his  client :  that  there 
was  an  order  to  refund,  and  that  it  was  necessary  to 
consider  the  amount  received,  in  order  to  ascertain  the 
amount  to  be  refunded;  that  if  it  were  decided,  that 
these  sums  of  250/.  and  50/.  were  not  to  be  set  off 
against  the  bills  of  costs,  the  effect  would  be  this :  Thomas 
would  recover  from  Harries  the  whole  amount  of  his  bills 
of  costs ;  and  when  Harries  brought  his  action  against 

Thomas^  to  recover  these  two  sums,  the  latter  would  de- 

* 

feat  this  demand  by  pleading  the  Statute  of  Limitations. 


On  the  question  of  interest,  they  contended  that  the 
Master  had  proceeded  properly  in  calculating  and 
allowing  it,  as  it  had  been  clearly  made  out  that  such 
was  the  agreement  between  the  parties. 

The  Master  of  the  Rolls.  With  respect  to  the  general 
merits  of  the  case  or  the  former  conduct  of  the  parties  I 
have  nothing  to  do  with  them  on  this  occasion,  and  I  can* 
not  take  them  into  my  consideration,  for  the  single  question 
which  I  have  now  to  decide,  is  whether  the  Master  has 
proceeded  in  conformity  with  the  order  of  reference,  and 
has  made  a  proper  report  on  it. 


By  the  order,  it  was  referred  to  the  Master  to  tax 
the  bills  of  costs,  and  it  was  ordered  that  the  parties 
should  produce  all  books,  &c.,  and  that  they  should  be 
examined  on  interrogatories,  and  that  upon  Harries 
paying  to  Thomas  what  should  appear  to  be  due  to  him 
on  such  taxation  or  in  case  the  said  bills  should  appear 
to  be  already  paid,  then  Thonias  was  to  deliver  to  Har^ 
ries  all  deeds ;  and  if  he,  Thomas^  was  overpaid,  that  he 
should  refund  and  repay  to  Harries  what  the  said  Master 
should  certify  to  be  overpaid ;  and  that  all  proceedings 

at 
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at  law,  on  account  of  the  said  bills,  should  be  stayed 
until  the  Master  made  his  report. 

Upon  this  order,  it  is  clear,  that  the  Master  had  some- 
thing to  do  beyond  taxing  the  bills  of  costs :  he  had  to 
tax  the  several  items  of  the  bills  of  cpsts ;  and  if  he  found 
that  they  had  been  paid,  certain  things  were  to  be 
done ;  and  if  he  found  that  Thomas  had  been  overpaid, 
then  something  else  was  to  be  done ;  for  Thomas  was  in 
such  case  to  refund  what  had  been  overpaid.  It  was, 
therefore,  necessary  for  the  Master  to  do  something  in 
addition  to  the  taxation  of  the  costs.  I  quite  agree,  that 
u()on  such  an  order,  the  Master  has  no  authority  to 
take  an  account  X)f  pecuniary  matters  between  the  par- 
ties which  are  quite  foreign  to  the  bills  of  costs ;  but 
the  question  here  is,  whether  the  transaction  amounted 
to  payment  or  appropriation. 

■ 

Thomas  was  employed  as  the  solicitor  oiHctrries^  and  in 
the  course  of  that  employment,  he  had  in  his  hands  monies 
belonging  to  Harries^  which  he  was  instructed  to  lay  out 
on  security.  It  appears  that  the  greater  portion  of  these 
bills  of  costs  arose  in  respect  of  these  very  transactions ; 
and  it  also  appears  that  there  was  a  considerable  spm 
of  money  due,  on  a  balance  of  account,  to  Harries  from 
Thomas;  and  the  question  really  is,  whether  these  trans- 
actions were  so  connected,  by  the  mode  of  dealing  between 
the  parties,  as  to  make  the  monies  which  were  in  the 
hands  of  Thomas  on  account  of  Harries^  applicable  to  the 
payment  of  the  bills  of  costs  incurred  in  the  transac- 
tions on  account  of  which  the  balance  arose.  It  is  sworn 
by  Harries  in  his  examination,  that  it  was  his  under- 
standing, and  that  he  is  confident  it  was  the  understand* 
ing  of  Thomas^  that  what  was  due  from  Thomas  to 
Harries  should  be  applied,  in  the  first  instance,  in  pay- 
ment of  his  bilb  of  costs.    I  cannot  find  anything  in 

the 
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the  affidavit  of  TTumaSi  or  any  other  evidence,  which 
contradicts  this  statement  He  does  not  deny  that  this 
was  the  understanding, —  that  he  was  not  to  pay  over  the 
balance  to  Harries^  until  Harrien  had  satisfied  his  bills 
of  costs  I  s6  ikr  is  this  from  being  denied,  that  in  one 
case,  in  February  1S32,  when  he  made  out  an  account 
of  what  Was  the  state  of  the  balance  between  him  and 
HarHes^  he  bfought  into  his  account  the  amount  of  his 
bills  of  costs,  so  that  the  conduct  of  Thomas  is  in  con- 
formity with  what  is  Stated  by  Harries  to  have  been  the 
undei^standing  between  them.  . 


In  the  Master's  office  the  bills  of  costs  wei'e  taxed, 
and  the  Master  found  that  24S/.  was  diie ;  and  the  next 
question  wai^  whethet  there  had  been  any  payment. 
It  was  proper  for  the  Master  to  inquire  whether  Thomas 
had  in  his  hands  money  applicable  to  the  payment  of 
the  bills  of  costs  and  which  he  had  a  right  to  retain 
for  that  purpose.  When  the  Master  did  inqubre  he 
found  the  sums  of  250/.  and  SOL  admitted  to  be  in  the 
hands  of  Thomas^  which  it  is  not  denied,  Thomas 
considered  subject  to  the  payment  of  his  bills  of  costs. 
It  appears  to  me  to  be  established,  that  Thomas  had  in 
his  hands  money,  which,  according  to  the  understanding 
of  both  parties,  was  applicable  to  the  payment  of  the 
bills  of  costs ;  and  is  he  to  be  allowed  to  say,  that  he 
will  not  so  apply  it,  in  order  that  he  may  defeat  the 
demands  which  Harries  has  on  those  sums  ?  I  think 
that  the  Master  was  right  on  this  point ;  but,  on  the 
other  hand,  it  does  not  appear  to  me  that  he  was  right 
in  computing  interest  on  the  balance  in  Thomases  hands. 
I  must  declare  that  this  interest  is  not  to  be  allowed; 
and 'if  the  parties  disagree,  I  must  refer  it  back  to  the 
Master  to  review  his  report  on  this  point  I  give  no 
costs  on  either  side. 
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VIVIAN  «.  MILLS.  j^^,,, 

npHE  testatori  JametHare^  by  his  will)  dated  in  1819,  Bequest  of 
after  providing  certain  annuities  for  his  wife,  his  ^tate^tobe 

mother  and  also  for  his  illegitimate  son,  expressed  his  equally  dU 

m%      •    t  •%•      .\  •  t^  nt«i*ii  videci  between 

and  mmd  regardmg  the  maintenance  of  his  children,  hjg  children 

and  also  as  to  the  disposal  of  the  residue  of  his  personal  ^"  attaining 

,  twenty-one, 

estate,  in  manner  following :  '*  I  wish  a  proper  allow-  with  a  power 

ance,  at  the  discretion  of  my  executors,  may  be  made  to  ®^  ^^m  ^^^ 

Mrs.  Hare^  for  the  care  of  my  son,  James  Hare^  or  any  their  respec- 

other  children  I  may  have  by  her,  after  they  are  five  of  th^J^"*" 

years  old ;  and  that  an  education  at  oifle  of  the  public  tator's  estate. 

11  I        •         .      1     I  '•.r  « .        A  child  sur- 

schools  may  be  given  to  the  boys.    My  estate,  subject  ^ived,  but 

to  the  above  annuities,  to  be  equally  divided  amongst  my  ^^^^  ""^^  ^ 
legitimate  children  on  their  attainitig  the  age  qf  twenty^  Held,  that  he 
one  years  respectively:  my  executors  will  use  their  dis-  j^J^wt!^ 
cretion,  in  causing  any  moderate  advances  to  be  made 
for  the  purpose  of  placing  my  children  in  a  profession, 
Jrom  their  respective  portions  of  my  estate.'^ 

The  testator  died  in  1820,  leaving  two  legitimate 
children,  namely,  James  Hare^  then  of  the  age  of  four 
years,  and  Maria  Henrietta  Hare. 

James  Hare^  the  son,  died  in  1834,  in  the  eighteenth 
year  of  his  age,  and  the  question  was,  whether  he  took 
a  vested  interest  in  the  personal  estate. 

Mr.  Pemberton  and  Mr.  Blenmany  for  the  Plaintiff, 
who  was  a  son  of  Mrs.  Hare  by  a  second  marriage, 

cited 
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cited   Hanson  v.    Graham  (a),    Branstrom   ▼•    Wilkin-' 
son  (i),  Murray  y.  Addenbrook  (c),  Jlfi//<  y.  Sobarts.  {d) 

Mr.  Burgf  and  Mr.  Glasses  for  the  administratrix  of 
c7ame5  Ifor^i  the  younger,  deceased. 

Mr.  Kindersley  and  Mr.  Wray^  for  Maria  Henrietta 
Hare^  the  surviving  child  of  the  testator. 

Mr.  Piggotty  for  Sir  Hussey  Vivian. 

Mr.  Girdlesione^  for  the  second  husband  of  Mrs. 
Hare. 

Mr.  Pembertonj  in  reply. 


7%^  Master  ^  the  Rolls  held  that  Jdrm<5  Hare^  the 
younger,  took  a  vested  interest  in  the  personal  estate, 
which  therefore  belonged  to  his  next  of  kin. 


(a)  6  Ve$.  5!38. 
\h)  7  Vei.  480. 


(c)  4  jBmi.  407. 

(<0  1  jR.  4*  JfjA  555. 


1838. 
No9. 15. 


PEMBERTON  t^.  TOPHAM. 


/ 


^-i 


<^c 


<'7 


In  a  creditor'*  rpHIS  was  a  creditor's  suit,  instituted  by  Thomas 

-'     suit  instituted       ■  i    i    i/.      #.   i  .        i*.         -■     „ 

/     bythePlaintiff  Pcmberton^   "on  behalf  of  himself  and  all  the 

/  '  ^n  \)th^\^o^     other  creditors  of  Jonathan  Stanway,  who  should  come 

all  other  ere-  in  and  contribute  towards  the  expences  of  this  suit," 
ditors,  the  .     . 

Defendant  is  ,      ,  against 

entitled  on  motion,  at  nny  time  before  decree,  to  have  the  bill  dismissed,  on  pay- 
ment of  the  demand  of  the  Plaintiff  and  his  costs  as  between  party  and  party;  but 
if  there  be  other  Defendants,  their  costs  must  also  be  paid. 


^r- 
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against  the  trustees  and  executors  under  his  will  and 
the  parties  beneficially  interested  in  the  real  estate  of  the 
testator*  The  object  of  the  suit  was  to  obtain  payment 
of  the  testator's  debts  out  of  his  personal  and  real 
estate. 


SI 


1888. 


Pbmbbrtok 

V. 
TOFHAK. 


The  testator  was  indebted  to  the  Plaintiff  in  80/.  on 
a  promissory  note.  The  Defendants  had  appeared,  but 
had  not  put  in  their  answer. 

Mr.  H.  W.  C0U9  on  behalf  of  the  executors,  now 
.moved,  that  on  payment  to  the  Plaintiff  of  the  amount 
due  on  the  promissory  note  for  principal  and  interest, 
together  with  costs  of  suit  to  be  ascertained  by  the 
Master,  this  bill  might  stand  dismissed,  or  that  all 
future  proceedings  might  be  stayed. 

Mr.  Pembertonj  contra^  contended,  that  the  Plaintiff 
was  not  entitled  to  dismiss  a  bill,  filed  not  only  for  his 
own  benefit,  but  for  the  benefit  of  all  the  other  creditors 
of  the  testator;  and  secondly,  that  if  this  suit  were 
stayed,  the  Plaintiff  ought  to  be  allowed  his  costs  as 
between  solicitor  and  client,  which  he  might  probably 
obtain  if  this  suit  proceeded. 

He  contended  also,  that  the  executors  ought  also  to 
pay  the  costs  of  the  other  Defendants  to  this  suit  and 
of  this  motion. 


The  Master  qf  the  Rolls  said,  that  the  Plaintiff 
could  only  be  entitled  to  costs  between  party  and  party 
where  there  was  a  deficiency  of  assets,  or,  in  other  words, 
out  of  the  creditor's  own  fund:  and  his  Lordship 
held,  that  on  the  Defendant's  discharging  the  demands 
of  the  Plaintiff  in  this  suit,  and  on  payment  of  the 

costs 
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oostS)  tax9d  as  between  party  and  party^  of  the  Plain* 
tiff  and  tba  other  DefendanU*  the  executors  were  entitledt 
at  any  time  before  decreei  to  have  this  suit  dismissed ; 
and  that  until  decree  the  other  creditors  had  no  interest 
in  the  suit. 


It  was  therefore  ordered,  that  the  Defendants  the  ex- 
ecutorsi  should  pay  to  the  Plaintiff  30/.,  with  interest  to 
be  ascertained  by  the  Master ;  and  it  was  referred  to 
the  Master  to  tax  the  costs  of  the  Plaintiff  and  of  the 
Defendants,  other  than  the  executors,  including  the 
Plaintiff's  costs  of  this  application  ;  and  it  was  ordered, 
that  the  same  should  be  paid  by  the  Defendants  the 
executors,  and  thereupon,  and  on  payment  of  the  SOL 
and  interest,  it  was  ordered  that  the  bill  stand  dismissed 
out  of  Court 


BUNBURY  V.  BUNBURY. 


/ 


1859. 

April  25,  26, 
May  84.  29. 

^       /^^  An  injunction  HpHIS  was  a  motion  for  an  injunction  to  restrain  the 
y  ^  *  tenns,  to  re-  Defendants,  Hx^h  Mills  Bunbwy^  and  Alfred  Victor 

V  /  •  strain  pro- 


Count  de  Vigmf  and  Lydia  Jaiie  his  wife,  from  pro- 
secuting legal  proceedings  in  the  colony  of  Demerura^ 
to  recover  possession  of  certain  estates  or  plantations 
there,  and  for  a  reference  to  the  Master  to  appoint  a 
manager  of  the  estate,  and  a  consignee  of  the  produce. 

The  €ase  was,  that  Hugh  Mills  Bunbury,  the  testator 

in  the  cause,  being  an  English  subject,  about  the  year 

ie  Court  that  1788 

there  were 

many  other  questions  between  the  parties  connected  with  the  estate,  which  could 
be  more  conveniently  determined  together  in  this  country. 


ceedings  in- 
stituted in 
Demerara  to 
recover  real 
estate  there, 
and  an  order 
made  for  a 
consignee  and 
manager  of 
the  estate  and 
produce;  it 
appwing  to 
the 
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1788  went  to  the  blaod  of  SU,  VinceiU^  an  Englitk  colony      1 889. 
subject  to  the  law«  of  England;  and  tbat»  on  the  6th  of  ^^^^^^"^^ 
Avgust  179I9  he  there  married  l^fdia  PHsca  C(W9  also  v. 

an  English  6ubject»  and  who  became  the  mother  of  the  ^''^'^^v* 
Defendants  Htigh  Mills  Bunbury  and  l^fdia  Jane 
Countess  de  Vigny.  At  the  time  of  this  marriage  De- 
merara  was  a  Dutch*  colony  subject  to  the  laws  of 
Holland  I  in  the  year  1796  it  was  captured  from  the 
Duichf  and  soon  afterwards  Mr*  Bmbufy,  who  obtained 
the  office  of  ordnance  storekeeper,  went  thither  with 
his  wife  and  family,  and  he  resided  there  under  cir- 
cumstances, which,  as  it  was  alleged,  did  not  vary  his 
domicile,  but  left  his  character  of  a  [^domiciled  English 
subject  unaltered.  Under  these  drcumstances,  and  be* 
fore  the  year  1 799,  he  purchased  a  quantity  of  bush  landy 
which  he  brought  into  cultivation,  and  which  now  con- 
stituted the  estates  or  plantations  in  question  in  this 
cause,  and  were  called  the  Devonshire  and  the  Dewmr 
shire  Castle  plantations.  It  was  admitted,  that  in  the 
absence  of  special  contract  or  special  circumstances,  the 
law  of  Holland  conferred  upon  the  wife  a  communis  in 
the  property  of  her  husband ;  and  that  upon  the  death 
of  the  wife,  her  share  devolved  upon  her  children. 

Mrs.  Bunbury  died  in  Demerara  in  the  year  1800,  * 
and  the  Defendants,  Mr.  Bunbury  and  the  Countess  de 
Vigny  as  her  children,  now  claimed  to  be  entitled,  to 
that  which  they  alleged  to  have  been  her  share  of  thb 
Demerara  property,  acquired  by  Mr.  Bunbury  during  his 
marriage  with  her. 

At  the  time  of  her  death  the  children  were  infants, 
and  notwithstanding  their  alleged  rights,  Mr*  Bunbury 
the  father,  as  well  whilst  they  were  infants  as  after  they 
attained  their  respective  majorities,  managed  and  he 
continued  to  manage  and  deal  with  the  property  as  his 
own,  till  the  time  of  bis  own  death,  which  took  place  on 

the 
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the  2d  November  18S8.  He  resided  in  Demerara  till  the 
year  1812,  when  he  returned  to  England;  but  he  went 
to  the  colony  on  subsequent  occasions,  and  resided  there 
for  different  periods  of  time.  He  died  in  England^  and 
his  domicile  appeared  to  have  been  always  in  England. 

On  the  occasion  of  his  marriage  with  Lydia  Prisca 
CoXf  a  settlement  was  made,  whereby  certain  slaves 
were  conveyed  to  trustees  on  trust  for  himself  for  life^ 
with  remainder  to  his  wife  for  life ;  with  remainder  to 
the  children  of  the  marriage,  to  be  equally  divided  be- 
tween them  at  twenty-one  or  marriage.  At  the  date  of 
this  settlement,  he  held  no  land  which  was  subject  to 
the  law  of  HoUandf  and  no  provision  was  made  for  the 
event  of  his  acquiring  any. 

In  the  month  of  March  1822,  Mr.  Bunbury  married 
Alicia  lAUiey  now  his  widow  the  Defendant  Alicia 
Bunhwi/f  and  pursuant  to  articles  made  before  the 
marriage,  he  executed  a  settlement,  dated  the  29th  day 
of  March  1822,  whereby  he  covenanted  to  vest  the  two 
Demerara  plantations  in  trustees,  subject  to  certain 
mortgages,  on  trust  to  pay  his  wife  500L  for  pin-money, 
and  subject  thereto,  on  trust  for  himself  for  life ;  and 
then  to  raise  the  sum  of  80,000/.,  and  secure  a  jointure 
of  20002.  a  year  for  his  widow,  and  subject  thereto,  to 
the  issue  of  the  marriage  as  therein  mentioned.  The 
80,000/.  was  made  subject  to  the  appointment  of  Mr. 
Bunbury,  and  in  default  of  appointment,  was  limited  to 
the  children  of  the  first  and  second  marriage  equally; 
but  Mr.  Bunbury  had  a  power  to  release  or  extinguish 
the  charge  as  he  thought  fit,  and  some  time  afterwards 
he  exercised  that  power.  This  instrument  purported  to 
deal  with  the  property,  as  if  Mr.  Bunbury  had  the  entire 
dominion  over  it ;  and  no  notice  whatever  was  taken  of 
any  claims  which  might  be  made  by  the  children  of  the 
first  marriage  under  the  law  of  Holland. 

In 
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In  January  18S2  he  had  five  children  of  the  second  L8S9. 
marriage,  and  appeared  to  have  been  then  advised  or  to  ^"tT^"^"^ 
have  considered,  that  the  Ihdch  law  might  interfere  with  _  v. 
his  power  of  disposing  of  his  property  in  Demerara^  — 
that  he  might  have  a  power  of  disposing  of  a  moiety  only, 
and  that  the  other  moiety  might  belong  in  equal  shares 
to  his  children  of  both  marriages ;  and  under  these  cir- 
cumstances he  made  a  will  dated  the  23d  day  of  Jami- 
artf  1832,  and  thereby  devised  to  his  childrea  of  the 
second  marriage,  one  moiety  of  his  Demerara  estates,  in 
augmentation  or  addition  to  the  shares  of  the  other 
moiety,  to  which  they  might  be  entitled  by  the  Dutch 
law,  and  subject  to  the  jointure  provided  for  his  wife 
by  the  settlement  of  March  1822,  which  he  confirmed 
as  far  as  he  could;  but  supposing  that  each  of  his  two 
children  by  the  first  marriage  might  become  entitled  to 
a  seventh  part  of  a  moiety  of  the  plantations,  being  a 
fourteenth  part  of  the  whole,  he  did,  as  far  as  in  him  was, 
confirm  such  fourteenth  part  to  each  of  such  two  chil- 
dren, in  case  they  were  entitled  thereto,  and  directed 
that  the  negroes  comprised  in  the  settlement  of  August 
1791,  should  be  equally  divided  between  them. 

He  made  a  first  codicil,  dated  the  27th  of  January  1832, 
and  a  second  dated  the  10th  of  October  1833,  and  by  the 
latter,  after  providing  for  another  child  born  since  the 
date  of  his  will,  he  recited,  that  as  owner  of  the  Deme^ 
vara  estates,  he  had  become  entitled  to  a  very  consider- 
able sum  of  money  as  a  compensation  for  emancipated 
slaves  thereon,  and  thereupon  he  gave  all  such  compensa- 
tion money  to  his  wife,  on  trust,  as  to  two  sums  of  1000/., 
for  the  benefit  of  his  two  children  of  the  first  marriage, 
with  remainder  to  their  children,  respectively,  with  re- 
mainder to  the  children  of  the  second  marriage ;  and 
he  directed,  if  the  children  of  the  first  marriage  or 
either  of  them  should  give  any  trouble  or  annoyance,  or 

Vol.  I.  Y  interfere 
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1839.  interfere  with  the  direction  or  control  of  his  estates,  by 

^^^'^"^"^  litigation  or  any  affected  claim,  the  bequests  made  to 

V,  them  to  be  void ;  and  he  directed  his  executrix  to  de» 

buMBURT.  ^^^^  ^11  sums  of  money  and  advancements  which  he 

had  made,  paid  or  advanced  or  might  be  chargeable 
with  on  his  or  her  account,  from  and  against  any  claims 
they  might  set  up,  by  virtue  of  the  DuUh  law  or  other* 
wise* 

Tlie  testator  made  two  other  codicils  to  his  will,  and 
died,  leaving  the  two  children  of  the  first  marriage,  ai^ 
eight  children  (one  of  them  posthumous)  of  the  second 
marriage  surviving  him. 

Since  his  death  the  children  of  the  first  marriage 
had  claimed  and  they  now  claimed,  to  be  entitled  to, 
Jirstj  a  moiety  of  the  whole  of  the  Demerara  plantations ; 
secondly 9  a  moiety  of  all  the  profits  which  had  been  made 
by  the  cultivation  of  the  plantations  since  the  death  of 
their  mother  in  1800;  tAirdly^  a  moiety  of  the  slave  com- 
pensation money ;  fourMy^  children's  parts  of  the  other 
moieties  of  the  estates  in  participation  with  the  children 
of  the  second  marriage ;  and  Jj/thly^  such  shares  of  the 
testator's  personal  estate  as  the  laws  and  usages  of  Deme- 
rara might  entitle  them  to :  and  they  had  commenced 
legal  proceedings  in  Demerara  for  the  recovery  of  a 
moiety  of  the  plantations. 

The  Plainti£&  in  this  cause,  were  the  seven  children 
of  the  second  marriage  who  were  born  in  the  testator's 
lifetime,  and  they  filed  their  bill,  for  the  purpose  of 
having  their  rights  and  interests  under  the  settlement  of 
March  1822,  and  under  the  will  and  codicils  declared 
and  secured,  and  the  trusts  of  the  settlement  carried 
into  execution;  and  they  prayed,  that  the  will  and 
codicils  might  be  established,  and  the  trusts  thereof 

carried 
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carried  into  execution,  so  far  as  they  confirmed  the  set- 
tlement or  were  consistent  therewith ;  or  that  the  trusts 
of  the  will  and  codicils  might  be  carried  into  execution 
without  reference  to  the  settlement :  and  the  bill  further 
prayed  for  the  usual  and  necessary  accounts  in  the  ad* 
ministration  of  the  estate:  for  an  injunction  to  restrain  the 
Defendants  from  prosecuting  their  claims  in  Demerara : 
and  for  a  manager  and  consignee. 
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The  Plaintiffs,  the  Defendant  Alicia  Bunbun/^  who 
was  the  testator's  widow  and  legal  personal  represent- 
ative, John  Pirie^  a  trustee  of  the  settlement  of  March 
1822,  and  the  Defendant  Hugh  Mills  Bunhwry  were  all 
of  them  resident  in  this  country ;  the  Countess  ds  Vigry 
was  domiciled  with  her  husband  in  France^  but  they 
had  appeared  in  this  cause  and  answered  the  bill :  no 
party  having  any  right  to  or  interest  in  the  property,  was 
resident  in  Demerara. 


A  motion  was  now  made^  on  the  part  of  the  Plaintiffs, 
for  an  injunction  to  restrain  Hugh  Mills  Bunbtiiy^  Alfred 
Victor^  Count  de  V^y  and  Lydia  Jane  his  wife  from 
prosecuting  the  said  proceeding  or  any  other  proceed- 
ings in  any  court  of  the  colony  of  Demerara^  to  recover 
possession  of  the  plantations,  estates,  stock  or  effects  of 
the  testator  in  Demerara^  and  for  a  manager  of  the 
estates,  and  a  consignee  of  the  produce. 

Mr.  Pemberton,  Mr.  G.  Richards  and  Mr.  L.  Wi- 
gram,  in  support  of  the  motion,  contended,  that  there 
could  be  no  question  as  to  the  jurisdiction  of  this  Court 
to  interfere  and  prevent  a  party  from  prosecuting  legal 
proceedings  in  another  country,  where  equity  required 
such  an  interference:  Beckford  ▼.  Kemble{a)f  Kennedy 

V.  The 
{a)  l5tin.^5.7. 

Y  2 
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V.  Tke  Earl  qfCassillis  (a),  Bushby  v.  Mimda^[b)^  Har- 
rison y.  Gumey  (c),  Lord  Portarlington  v.  Soidby  (rf),  The 
Marquess  of  Breadalbane  v.  Tke  Marquess  i^Chandm.  (tf) 

That  the  numerous  questions  arising  between  the 
parties  in  this  cause  would  be  much  more  conveniently 
determined  in  tliis  Court  alone.  That  the  principal 
point,  was  not  as  to  what  was  the  Dutch  law,  but  was 
a  question  of  international  law,  on  which  there  ex-> 
isted  the  greatest  doubt  (g),  and  might  be  equally  well  de- 
cided in  this  country  as  in  Demerara;  besides  this, 
there  were  many  other  questions  arising  out  of  these 
matters  which  could  only  be  determined  in  this  country. 
First,  there  was  a  question  as  to  the  effect  of  the  ante- 
nuptial contract  previous  to  the  first  marriage ;  next, 
there  was  a  question  of  election ;  thirdly,  the  effect  of 
the  laches  of  the  parties  for  thirty-nine  *  years,  during 
which  other  persons  had  acquired  rights  in  the  property 
for  valuable  consideration,  was  also  to  be  determined; 
fourthly,  there  were  questions  on  the  slave  compensation 
money ;  as  to  the  personal  estate  of  the  testator ;  and 
as  to  the  effect  of  the  settlement  on  the  second  mar- 
riage :  in  addition  to  all  these  questions,  accounts,  similar 
to  partnership  accounts,  of  the  monies  expended  on  the 
estate  by  the  testator,  and  accounts  of  monies  paid  by 
the  testator  for  the  maintenance  and  advancement  of  the 
children  of  the  first  marriage  must  be  taken ;  that  all  these 
points  could  be  settled  in  England  alone,  where  all  the 
necessary  parties  had  appeared,  whereas  the  proceedings 
in  Demerara^  where  none  of  the  parties  resided,  could 
determine  the  bare  right  to  the  land  alone,  which  was 
of  little  value  without  the  personalty  attached  to  it. 

That 
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That  tbe  conflict  of  decision  which  might  take  place 
between  the  Privy  Council  on  appeal  from  the  colony, 
and  the  House  of  Lords  on  appeal  from  this  Court, 
would  be  avoided,  by  this  Court  determining  the  various 
questions  between  the  parties. 

Mr.  Burge^  for  the  widow,  supported  the  application. 

Mr.  Spence  aqd  Mr.  fVoody  for  Mr.  Ptrie,  the 
trustee. 


1839. 


BUNBUBY 

V. 
BirNBITBY. 


Mr.  Ktndersley  and  Mr.  G.  TumeTf  contra^  contended 
that  the  right  to  land  was  to  be  determined  by  the  law 
of  the  country  where  the  land  was  situate,  The  Altoifiey- 
General  v.  Stewart  (a),  Elliott  v.  Lord  Minto  (6),  Martin 
v.  Martin  (c) ;  and  that  real  actions  ought  to  be  left  to 
the  determination  of  the  courts  of  the  country  in  which 
the  land  was;  that  this  Court  never  interfered  with 
the  jurisdiction  of  foreign  or  colonial  courts,  except 
in  those  cases  where  some  personal  equity  was  made  out 
against  the  party  proceeding  there ;  even  an  action  of 
ejectment  in  this  country  would  not  be  stopped  by  this 
Court,  unless  a  personal  equity  were  made  out  against  the 
Plaintiff  at  law;  here,  although  such  personal  equity  had 
been  charged  by  the.bill,  it  had  been  denied  by  the  answer. 

That  a  question  of  Dutch  law  must  be  determined  in 
tlys  case;  and  it  would  be  a  much  more  satisfactory 
mode  of  proceeding  to  obtain  the  solemn  decision  of  a 
Court  of  competent  jurisdiction  in  Demerara  on  the 
point,  than  to  have  it  decided  upon  an  inquiry  before 
the  Master  upon  the  opinions  of  Dutch  advocates. 

That  the  possibility  of  a  conflict  of  decision  between 
the  House  of  Lords  and  the  Privy  Council,  was  not, 
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of  itself  a  suflBcient  reason  for  the  Court  taking  to  itself 
jurisdiction  over  matters,  which  ought  properly  to  be  de- 
termined by  another  Court ;  for  if  such  were  the  case, 
this  Court  would  take  an  exclusive  jurisdiction  in  every 
case  of  a  disputed  will  which  related  to  real^  and  per- 
sonalty, in  which  the  courts  of  common  law  and  the 
House  of  Lords  might  decide  in  one  way  as  to  the 
validity  of  the  will  as  regarded  the  real  estate,  and  the 
Ecclesiastical  Courts  and  the  Privy  Council  another 
way  as  regarded  the  personalty.  They  cited  Farquhar^ 
son  V.  Seton.  (a) 

Mr.  Pemberton  in  reply. 

The  Master  of  the  Rolls. 

The  Defendants  insist,  that  the  right  to  the  land  de- 
pends on  the  law  of  Holland^  and  ought  to  be  deter- 
mined by  the  Courts  of  Demerara,  which  are  competent 
to  decide  upon  the  title,  and  give  possession  accord- 
ingly ;  and  I  should  concur  with  the  argument  against 
this  motion,  which  has  been  addressed  to  me  on  their 
behalf,  if  nothing  more  than  an  insulated  question  of 
title  to  land  in  Demerara  were  in  litigation  between 
these  parties,  or  if  that  question  were  only  affected  by  a 
case  of  election  arising  on  the  will  and  codicils  of  the 
testator,  or  by  the  alleged  acquiescence  in  the  testator's 

title,  which  is  denied  by  the  answer. 

• 

But  it  does  not  appear  to  me,  that  the  matter  in 
controversy  between  the  parties,  can  be  decided  by  the 
determination  of  an  insulated  question  of  title  to  land 
in  Demerara. 


The  testator's  property  in  Demerara  consisted  partly 
of  land  or  immovable  property,  and  partly  of  cattle, 

implementsy 
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implements  and  other  movable  property  or  personal 
estate.  With  respect  to  the  Dutch  law,  as  applicable  to 
the  proper^  of  persons  married  in  Holland  and  domi« 
ctled  there,  no  question  has  been  raised  in  argument« 
The  law  of  community  prevails,  if  not  excluded  by  ante- 
nuptial contract;  and  the  communio  bonarum  omnium^ 
and  the  communio  qtuestuum  extend  to  both  real  and 
personal  estate  —  to  movable  as  well  as  to  immovable 
property.  The  law  is  so  stated  in  the  answers  of  the 
Defendants,  and  they  claim  distinctly>  a  moiety  of  the 
lands,  and  of  all  the  rents  and  profits  thereof,  which 
were  received  by  the  testator  subsequently  to  the  death 
of  his  first  wife ;  and  they  further  insist  upon  their  right 
to  all  such  share  of  the  testator's  personal  estate,  as  they 
may  be  entitled  to,  according  to  the  laws  and  usages  of 
Demerara.  The  claim  to  a  share  of  the  personal  estate 
is  advanced  somewhat  obscurely  and  cautiously,  but  in 
such  a  manner  as  to  save  any  right  which  the  Defend- 
ants may,  on  any  occasion,  be  enabled  to  substantiate, 
and  I  must  understand  the  Defendants  to  claim  such 
right,  as  the  law  of  community  would  give  them. 


1839. 


Bun BURY 

V. 
BlWBUllT* 


With  respect  both  to  the  land  and  the  personalty, 
the  question  will  be,  how  far  the  law  of  community  is 
afiected  by  the  circumstances  that  the  husband  and  wife 
were,  at  the  time  of  their  marriage,  English  subjects 
domiciled  or  deemed  to  be  domiciled  in  England;  that 
an  ante-nuptial  setdement,  making  provision  for  the 
wife,  was  made;  that  the  marriage  was,  or  must  be 
deemed  to  have  been,  solemnized  in  England;  and  that 
the  parties  continued  to  be  domiciled,  or  must  be  deemed 
to  have  been  domiciled  in  England,  up  to  the  time  of 
their  respective  deaths.  From  the  authorities  which  were 
cited  at  the  bar,  and  from  others  to  which  I  have  been 
guided  by  the  very  valuable  work  of  Mr,  Bwge  —  a 
work  contauding  extensive  and  accurate    information 

Y  4s  which 
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which  greatly  facilitates  the  investigation  of  questions 
of  this  nature,  and  tends  to  the  correct  decision  of  the 
causes  in  which  they  arise,  it  appears,  that  the  most 
eminent  jurists  have  differed  greatly  in  opinion  upon 
the  effect  of  such  circumstances ;  and  as  to  the  extent 
to  which  the  lex  loci  contractus  and  the  law  of  the  domi- 
cile of  the  parties  ought  to  prevail. 

I  do  not  think  it  necessary  or  proper,  to  intimate  any 
opinion  upon  the  effect  which  these  circumstances  may 
have  upon  the  title  to  the  land ;  but  whatever  it  may 
be,  it  cannot  be  precisely  the  same,  as  that  which  the 
same  circumstances  may  have,  upon  the  right  to  the 
personalty. 

The  claim  of  the  Defendants,  as  regards  the  land, 
rests  upon  this  :  that  according  to  the  general  law  of  all 
countries,  the  title  to  land  depends  upon  the  law  of  the 
country  in  which  the  land  is  situate*  But  according  to 
the  same  general  law,  the  title  to  personal  estate  depends 
upon  the  law  of  the  country  in  which  the  owner  is 
domiciled :  and  if,  according  to  the  argument  of  the 
Defendants,  a  domiciled  Englishman,  who  is  a  married 
man,  cannot  purchase  a  plantation  in  Demerara  without 
making  his  wife  partner  or  tenant  in  common  with  him 
in  the  land,  it  would  not  follow,  that  she  acquired  any 
interest  whatever  in  any  personal  estate,  stock,  imple- 
ments or  effects,  which  he  might  have  purchased  with 
the  land  or  afterwards  placed  upon  it 

By  the  law  of  England,  all  the  personal  estate  which 
Mr.  Bunbury  possessed  or  acquired  during  the  life  of 
his  first  wife  was  his  own,  and  was  not  subject  to  any 
claim  which  she  could  have  made  to  be  partner  or  to 
hold  in  community  with  him ;  and  if  the  general  law  is 
to  govern  this  question,  she  had  no  claim  to,  or  interest 

in 
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in  the  money,  with  which  he  bought  the  estate,  or  the        1839. 
money  by  means  of  which  he  stocked  and  cultivated     ^T"^^^^"^ 
the  plantations,  or  the  catde,  implements  and  effects,      _    v. 
which  were  upon  the  estate  at  the  time  of  her  death. 
The  Defendants,  however,  claim  a  share  of  the  testator's 
personal  estate  (not  indeed  confining  their  claim  to  per- 
sonal estate  in  Demerara\  but  they  claim  a  share  of  the 
testator's  personal  estate  by  the  law  and  usages  of  Hcl^ 
land;  and  I  conceive  that  they  must  intend  to  raise  the 
question,  whether  the  law  of  Holland  is  or  is  not  to 
prevail  in  this  respect,  and  to  contend  for  the  affirm- 
ative. 

The  Defendants  therefore,  claim  the  benefit  of  a 
species  of  partnership,  and  to  be  entitled  to  a  share  of 
the  partnership  property,  consisting  partly  of  real  and 
partly  of  personal  estate.  By  the  general  law,  the  real 
estate  situate  in  Demerara,  is  subject  to  the  law  of 
Holland^  and  the  personal  estate  anywhere  situate,  is 
subject  to  the  law  of  England.  But  the  Defendants 
insist,  that  in  this  case,  both  the  real  and  personal  estates 
are  subject  to  the  laws  of  Holland,  and  claim  to  be 
entitled  to  accounts  of  what  is  due  to  them  accord- 
ingly. 

Out  of  this  claim  many  consideradons  arise.  Is  the 
claim  of  the  Defendants  to  have  any  part  of  the  testa- 
tor's personal  estate  subjected  to  the  law  of  community, 
a  claim  which  is  to  be  determined  by  the  law  of  Hol^ 
landj  or  would  this  Court  be  under  any  obligation  to 
submit  to  the  decision  of  any  Dutch  court  upon  the 
subject  ?  If  no  part  of  the  personal  estate  be  or  ever 
was,  subject  to  the  law  of  community,  what  effect  would 
that  circumstance  have  upon  the  question,  whether  the 
land  was  subject  to  the  law  of  community  ?  Is  it  con- 
sistent with  the  law  of  community,  independently  of 

special 
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1839«       special  contract,  that  only  part  of  the  property  of  the 
^^^^^     conjoints  should  be  subject  to  it?     And  supposing  it 
V.  to  be  determined  by  the  law  of  Holland,  that  the  land 

was  subject  to  the  law  of  community,  though,  under  the 
circumstances  of  the  marriage  and  domicile,  the  personal 
estate  was  not,  and  consequently,  that  (considering  the 
case  as  a  partnership  in  the  land)  the  whole  purchase 
money  was  paid  by  one  partner,  and  the  whole  expense 
of  cultivation  defrayed  by  him,  would  he  or  not,  have 
any  just  or  equitable  claim  to  be  reimbursed  his  ad- 
vances, by  the  partners  so  unexpectedly  forced  upon  him 
by  the  laws  of  Holland^  and  who  are  now  demanding 
their  share  of  the  land  ?  And  if  there  be  any  such 
equitable  claim,  would  effect  be  given  to  it  as  a  lien  on 
the  land  under  the  Didch  law,  or  would  it  be  an  equity 
only  to  be  made  available  by  the  English  law,  and  en- 
forced not  in  rem  by  the  law  of  Holland^  but  in  personam 
by  the  jurisdiction  which  this  Court  has  over  the  par- 
ties ?  These  are,  I  am  sorry  to  say,  by  no  means  all 
the  questions  which  may  have  to  be  discussed ;  and  it 
appears  to  me,  that  the  question  as  to  the  personal 
estate  cannot  be  decided  by  the  law  of  Holland  alone ; 
and  that  if  a  moiety  of  the  land  should,  according  to 
the  law  of  Holland^  be  decided  to  belong  to  the  De- 
fendants, there  may  still  be  questions,  to  be  decided 
according  to  the  principles  of  equity  acted  upon  in  this 
Court,  before  it  can  be  determined  that  the  Defendants 
ought,  in  equity,  to  take  for  themselves  the  moiety  of 
the  land  which  may  be  adjudicated  to  them. 

If  the  real  estate  in  Demerara  is  to  be  considered  by 
the  law  of  the  colony,  as  a  partnership  property,  it  is 
nevertheless  partnership  property  belonging  to  English 
subjects.  It  must  be  dealt  with  in  connection  with  the 
other,  if  there  be  other,  partnership  effects,  and  must  be 
held  subject  to  all  the  just  claims  which  may  be  made 

upon 
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upon  it ;  and  then  comes  the  question,  whether  it  would 
be  just  to  permit  the  Defendants  to  withdraw  their 
alleged  share  of  the  land  from  the  mass  of  the  partner- 
ship property  or  from  the  estate  of  the  testator,  by  a 
separate  proceeding,  which  does  not  a^nd  cannot  take 
into  consideration  all  the  questions  which  must  be  de- 
termined here,  before  it  can  appear  wliether  they  have 
a  clear  equitable  as  well  as  legal  title  to  the  land  which 
they  claim. 


BVHIURT 
BVMBUAT. 


Under  all  these  circumstances,  having  regard  to  the 
questions  between  the  parties,  to  the  accounts  which 
must  be  taken  for  the  purpose  of  giving  effect  to  the 
claim  of  the  Defendants,  if  substantiated  to  any  extent, 
and  seeing  that  such  accounts  can  only  be  taken  here 
where  the  parties  are,  the  ends  of  justice  do  appear  to 
me  to  require,  that  the  Defendants  should  not  be  per- 
mitted to  proceed  in  Demerara  to  take  possession  of 
their  alleged  share  of  the  land,  and  that  the  estate 
should,  for  the  benefit  of  all  parties,  be  protected  by  a 
manager  and  consignee  till  their  rights  are  determined. 

But  if  possession  be  not  taHen  and  no  execution  be 
sued  out,  there  may  be  a  convenience  in  permitting  the 
Defendants  to  proceed  to  make  out  their  right  to  a 
share  of  the  land,  so  far  as  to  obtain  judgment  or  sen- 
tence in  their  favour,  if  the  law  of  the  colony  should 
entitle  them  to  it.  And  the  Plaintiffs  ought,  I  think,  to 
consent  (as  was  done  in  Beck/brd  v.  Kemble)  to  any 
order  to  be  made  in  the  suit  in  Demerara,  which  thb 
Court  shall  at  any  time  think  reasonable. 


The  case  was  again  argued  on  the  form  of  the  order      May  89. 
to  be  made. 
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The  Master  of  the  Rolls. 

The  question  on  the  present  occasion  is,  whether 
the  Court  ought  to  assume  jurisdiction  of  the  matters 
which  are  in  controversy  between  these  parties  and 
to  determine  the  questions  between  them,  or  whether 
they  ought  to  be  determined  in  the  Court  of  De^ 
merara. 


On  that  question  I  liave  already  expressed  my  opinion, 
for  the  purpose  of  this  motion,  and  subsequent  reflec- 
tion has  not  given  me  any  reason  to  alter  it ;  at  the  same 
time,  it  is  right  I  should  say  that  I  am  fully  sensible 
of  the  many  di£Bculties  which  attend  cases  of  this  kind. 
There  are  questions  of  the  greatest  nicety  and  com- 
plexity arising  between  these  parties,  and  I  am  per- 
fectly aware  how  easy  it  may  be  to  make  a  slip  in 
endeavouring  to   come  to   a  right  conclusion  on  the 

« 

subject. 

Having  formed  my  opinion  that  this  Court  ought 
to  have  jurisdiction  of  the  case,  it  is  my  duty  towards 
those  who  will  be  affected  by  the  order  I  make,  not  to 
place  them  in  a  worse  situation  than  is  absolutely 
necessary  for  the  purpose  of  the  proceedings  in  this 
cause ;  and  therefore,  I  feel  myself  bound  to  place  the 
Defendants  in  the  best  situation  in  which  I  can,  having 
regard  to  the  circumstance,  that  it  may  ultimately  appear 
that  they  are  entitled  to  the  share  of  the  property  which 
they  now  demand ;  and  as  far  as  I  can,  under  present 
circumstances,  I  must  enable  them  to  get  possession 
of  that  which  may  be  their  right,  as  soon  as  it  shall 
be  determined  to  be  theirs,  if  that  event  shall  happen. 


A  collateral  question  has  given  rise  to  the  long  discus- 
sion of  this  morning,  —  a  discussion  which  I  do  not  in 

any  degree  regret;  on  the  contrary,  I  should  say  that  I 

have 
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have  derived  considerable  assistance  from  looking  at 
this  question  in  different  points  of  view.  The  question 
is,  whether  I  can,  on  the  present  occasion,  avail  myself  of 
any  proceedings  which  may  be  carried  on  in  Demerara, 
for  the  purpose  of  assisting  the  Court  in  determining 
the  real  questions  between  the  parties  in  the  cause,  when 
they  come  on  for  a  final  adjudication.  There  are 
various  very  complicated  questions  in  controversy ;  some 
of  those  questions  may  depend  upon  or  be  most  ma- 
terially influenced  by  the  law  of  Holland^  and  there  is 
a  proceeding  now  pending  before  a  competent  court, 
which  adjudicates  according  to  the  law  of  HoUandy 
which  has  been  adopted  by  the  parties  who  are  to  be 
restrained  by  the  order  which  I  am  now  to  make. 


BVMBUBY 

BoMBuaT. 


The  law  of  Holland  will  come  into  question  and 
have  to  be  ascertained  in  the  proceedings  here.  The 
question  now  raised  is,  whether  those  proceedings  which 
have  been  commenced  in  Demerara  can  be  so  conducted, 
as  to  arrive  at  a  conclusion  which  will  assist  in  the  deter- 
mination of  what  is  the  law  of  Holland  in  regard  to  the 
circumstances  of  this  case.  Now  it  is  to  be  observed, 
that  I  have  scarcely  the  means,  and  if  I  have  the  means, 
they  have  not  been  pointed  out  to  me  at  the  bar,  by 
which  I  can  compel  the  parties  so  to  conduct  themselves 
in  the  proceedings  in  Demerara^  as  to  raise  all  the 
questions,  and  to  lead  to  such  a  conclusion  as  will  really 
afford  this  Court  the  means  of  adjudicating  with  greater 
satisfaction  than  it  could  otherwise  do;  for  I  know  of 
nothing  which  is  to  prevent  the  Defendants  in  those 
proceedings  in  Demerara^  from  confessing  judgment,  and 
thereby  precluding  all  decision  of,  and  withdrawing  all 
attention  of  the  Court  from  the  points,  which,  for  the 
purpose  of  this  suit,  it  would  be  convenient  to  determine, 
and  thus  leave  the  Plaintiflfe  nothing  but  that  which  is 
the  bare  right  on  the  judgment  so  obtained. 

The 
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The  Plainlifis  in  this  cause,  have  more  than  once,  on 
the  present  occasion,  offered  to  give  judgment  or  sen- 
tence; they  have  said,  let  further  expense  be  spared,  and 
we  are  willing  to-  confess  judgment  or  sentence  in  that 
court,  and  which  of  course  will  have  to  be  dealt  with, 
according  to  the  rights  of  the  parties,  as  they  may  be 
determined  in  this  Court.  The  Defendants  here,  insist 
on  going  on  and  having  a  controversy  in  Demerara^  but 
they  have  not  pointed  out  to  me,  the  means  by  which  I 
am  to  compel  it  to  take  place ;  and  for  anything  I  know  to 
the  contrary,  if  I  were  to  say  that  the  Defendants  here 
should  be  at  liberty  to  proceed  in  the  Colonial  Court,  the 
very  next  proceeding  in  that  court  would  be  an  admission 
by  the  Plaintiffs  that  the  Defendants  are  entitled  to  sen- 
tence in  that  court,  and  then  nothing  whatever  would  be 
obtained.  It  is  undoubtedly  competent  for  this  Court  to 
direct  the  parties  so  to  conduct  themselves  in  any  pro- 
ceedings here  or  elsewhere,  as  to  raise  the  necessary 
questions  which  it  b  important  to  have  decided  between 
them ;  but  it  has  not  been  suggested  to  me  that  I  ought 
not  to  give  any  directions  in  that  respect;  and  I 
think  that  it  is  not  a  convenient  occasion,  on  a  motion 
of  this  kind,  for  the  Court  to  determine  the  sort  of  direc- 
tion which  ought  to  be  given,  even  if  it  could  be  satis- 
factorily given ;  it  would  be  a  more  fit  opportunity  to 
give  such  directions  when  the  cause  came  on  for  hear- 
ing, when  every  thing  that  was  in  controversy  between 
the  parties  was  completely  brought  forward,  and  the 
Court  was  in  possession  of  all  the  evidence  which  they 
thought  fit  to  produce. 


With  regard  to  the  first  object  which  I  think  it  is 
my  duty  to  attend  to,  namely,  to  place  the  Defendants 
in  as  good  a  situation  as  I  can,  that  might  be  accom- 
plished by  ordering  the  Defendants  in  the  proceedings 


m 
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in  Demerara  to  give  judgment  or  sentence  at  once.     It        1889* 
has   occurred  to  me,  however,  in  the  course  of  the      ^^^^~^ 
present  discussion,  that  although  in  one  sense  this  might      ^    v. 
be  a  perfectly  right  and  proper  course  of  proceeding, 
yet  I  might,  nevertheless,  be  doing  something  which 
might  be  prejudicial  to  the  parties  and  to  the  Court,  if, 
by  concluding  these  proceedings  by  sentence  or  judg- 
ment, I  deprived  the  Court  of  the  means  of  availing 
itself  of  those  proceedings,  with  the  directions  that  may 
be  found  proper  to  be  given,  on  the  hearing  of  the  cause; 
and  though  I  confess,  that  when  this  matter  was  under 
my  consideration  before,  I  was  exceedingly  desirous  to 
avail  myself  of  those  proceedings,  and  am  now  desirous 
of  availing  myself  of  those  proceedings  hereafter,  if  I 
can  do  so,  yet,  under  the  circumstances  to  which  I  am 
now  brought,  I  do  not  think  that  I  have  the  means  of 
giving  those  directions,  which  are  necessary  for  the  pur- 
pose of  enabling  me  to  have  all  the  benefit,  which  I 
may  possibly  derive  hereafter,  from  some  of  the  pro- 
ceedings in  that  Court. 

What  I  think  is  proper  to  be  done  at  present,. is 
this,  not  to  stay  these  proceedings  unless  the  Plaintifis 
in  this  cause,  who  are  the  Defendants  there,  will  con- 
sent to  confess  judgment  or  to  submit  to  any  order 
whatever  that  this  Court  may  at  any  time  think  reason- 
able, with  respect  to  the  proceeduigs  at  Demerarcu  If 
they  think  fit  to  consent  and  bind  themselves  to  do  that, 
then,  I  think,  I  do  all  I  ought  to  do  or  can  do,  without 
actually  depriving  myself  of  the  means  of  availing  myself 
hereafter  of  those  proceedings  in  Demerara.  This  I  am 
as  anxious  to  do  as  the  parties  can  possibly  be,  when 
the  time  comes  that  I  can  do  it  efiectually  and  pro- 
perly ;  but  it  may  turn  out  to  be  wholly  unnecessary 
to  do  so  —  it  may  turn  out  that  by  the  proceedings 

between 
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BUNBUBY 

V, 
BUNBUET. 


between  these  parties,  it  cannot  be  effectually  done ;  but 
I  do  not  wish  to  deprive  myself  of  the  means,  if  I  should 
be  able  to  avail  myself  of  them,  of  doing  so,  on  any 
future  occasion.  If  therefore,  the  Plainti£&  here  will 
consent,  I  will  make  that  order. 


It  was  ordered  that  the  Plaintiffs  and  the  widow 
<<  undertaking  to  submit  to  and  carry  into  effect  any 
order  which  the  Court  might  hereafter  think  fit  to  make, 
with  respect  to  the  proceedings  instituted  in  the  colony 
of  Demerara,  by  the  Defendants,  H.  M.  Bunbury  and 
A.  V.  Count  de  Vigny  and  wife,  as  in  the  pleadings 
mentioned,"  that  the  Defendants  be  restrained  from  pro- 
secuting any  proceedings  in  Demerara^  to  recover  pos* 
session  of  the  plantations,  or  any  stock  or  effects  upon 
or  belonging  to  the  same.  And  the  Court  referred  it 
to  the  Master  to  appoint  a  consignee  and  manager  of 
the  estates,  {a) 

(a)  Affirmed  by  the  Lord  Chancellor  19th  June  1839. 
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HAYDON  V.  BELL.  isas. 

Nov,  14, 

TN  December  183S,  a  Mr.  HinA?  had  agreed  to  grant  A  party 
•*•  to  the  Plaintiff,  Mrs-  Hai/don,  a  lease  of  a  public  fo"ihe'pli. 

house,  upon  her  completing  certain  repairs  thereof  to  the  chase  of  the 
.  •  fi    ^.         t*  t  •  -mr       -r-r     t  i  •      benefit  of  an 

satisfaction  ot  his  surveyor.     Mrs.  Haydorij  who  was  m  agreement  for 

possession,  completed  the  repairs,  and  in  August  ISS*,  the  lease  of  a 
before  any  lease  had  been  granted  to  her,  she  entered  and  also  of  ' 
into  an  agreement  with  the  Defendant  Henry  Bcllj  who  ^*^^^^^^f|f  ^t 
acted  on  behalf  of  the  Defendant  Ann  Bell^  to  sell  all  entered  into 
her  interest  in  the  property  and  good  will  of  the  busi-  ^^o^i^" 
ness ;  the  agreement  being  in  the  following  terms :  —      lease  had  been 

granted,  paid 
part  of  the 

**  Flying  Horse,  Oxford  Street.^  Mrs.Elizabeth  Haydon  purchase 

•^    o  ^     */  .7  money  and 

agrees  to  sell  the  lease  of  above  house,  having  twenty  mortgaged  his 
years  and  upwards,  at  a  rental  of  110/.  per  annum,  to  Hg^j"^,^^ 
Ann  Bell  at  the  sum  of  2050/. ;  the  goods,  fixtures  and  after  this 
stock  now  on  the  premises  to  be  paid  for  in  the  usual  ^„  he  was  not 
way  of  valuation ;  possession  and  completion  to  be  on  entitled  to 
or  before  the  28th  August  instant ;  all  rent,  taxes  and  production  of 
gas  to  be  cleared,  up  to  the  time  of  possession,  and  ^.^®  lessor's 
broken  windows  allowed  for ;  Mrs*  Haydon  to  do  all  evidence  that 
the  repairs,  to  obtain  Mr.  Hardwick's  (a)  certificate  to  jJ^dScon! 
enable  the  lease  to  be  granted ;    the  expense  of  assign-  formity  with 
ment  &c.  to  be  paid  jointly;  1200/.,  part  of  the  pur-  under* which 
chase  money,  is  to  remain  on  security  of  the  lease,  with  it  was  granted. 
Henry  BelPs  notes  for  three  years,  at  5/.  per  cent, 
payable  half-yearly.     The  said  Elizabeth  Haydon  not  to 
carry  on  or  be  in  any  way  interested  in  the  business  of 
a  victualler  or  retailer  of  beer,  at  any  house  within  half 
a  mile  of  said  Flying  Horsey  during  the  occupancy  of  the 

said 
(«)  The  surveyor* 

Vol.  L  Z 
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1838.  said  Ann  Bell  or  Henry  Bell  or  any  person  on  their 
account,  under  the  forfeiture  or  agreed  penalty  of  500^ 
At^ust  9th,  1834. 

"  E.  Haydon.  For  Aim  Bell,  Henry  BdV 

Possession  of  the  property  and  of  the  stock  in  trade 
was  delivered  to  A.  Bell  and  H.  Bell  on  the  2d  of  Sep^ 
tember  1834,  when  the  stock  was  paid  for,  and  850Z.  was 
paid  by  A.  Bell  on  account  of  the  purchase  of  the 
Plaintiff's  interest  in  the  property.  On  the  same  day, 
Henry  Bell  gave  to  the  Plaintiff  his  promissory  note  in 
writing,  bearing  date  the  2d  September  1834,  as  fol* 
lows :  — 

^^  London,  2d  September  1834. 
"  £\20Q.  Three  years  after  date,  I  promise  to  pay 
Mrs.  Elizabeth  Haydon  the  sum  of  1200/.,  on  the  lease 
of  the  Flying  Horse  public  house  Oxford  Street,  (de- 
posited as  a  security  for  said  1200/.,)  being  delivered  up, 
with  interest  at  5L  per  cent,  payable  half-yearly. 

«  Henry  Bdi:' 
"  Mr.  Henry  Bell,  10.  Oxford  Street:' 

Another  memorandum  of  agreement,  bearing  date 
the  2d  September  1834,  was  signed  by  the  Plaintiff  and 
Henry  Bell,  and  was  as  follows :  — 

"  Miss  Ann  Bell  Iiaving  agreed  with  me  to  purchase  the 
lease  of  my  house,  the  Flying  Horse,  No.  2.  Oxford  Street, 
for  a  term  of  twenty  years  and  upwards  at  the  yearly 
rental  of  1 10/.,  for  the  sum  of  2050/.,  and  I  having  agreed 
to  let  the  sum  of  1200/.  on  security  of  Mr.  Henry  Bell 
of  No.  10.  Oxford  Street,  by  his  giving  a  note  of  hand 
three  years  after  date  for  the  said  sum  of  1200/.,  bearing 
interest  at  5  per  cent,  the  interest  payable  half-yearly, 
and  also  a  deposit  by  the  said  Ann  Bell  of  an  agree- 
ment 
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ment  for  the  before  mentioned  lease,  and  also  the  18S8. 
lease,  as  soon  as  the  same  shall  be  assigned  by  the 
said  Elizabeth  Haydon  to  Ann  Bellf  as  a  further  se- 
curity ;  I  hereby  agree,  at  any  time  within  the  said  three 
years,  on  payment  of  the  said  note  of  hand  for  the  sum 
of  1200/.  with  the  interest  thereon,  to  deliver  to  Henry 
Bell  on  demand  the  lease  of  the  said  premises  before 
described,  with  a  proper  assignment  of  the  same,  accord- 
ing to  the  terms  and  conditions  of  an  agreement  bearing 
date  August  9th  1834,  and  made  between  myself  of  the 
one  part  and  Ann  Bell  of  the  other  part:  and  I  also 
further  agree  to  allow  Ann  Bell  to  carry  on  the  business 
of  the  said  house  in  my  name  until  the  next  transfer 
day  of  transfering  licences  for  the  borough  of  Mary-* 
lebonej  and  fully  authorise  her  to  act  as  my  agent  for 
that  purpose  during  the  period  before  stated/' 

On  the  same  day  Ann  Bell  assigned  her  interest  in  the 
contract  to  Henry  BelL  The  certificate  of  the  lessor's 
surveyor  having  been  obtained^  the  lessor,  on  the  27th 
of  November  1 834,  by  virtue  of  a  power  reservad  to  him, 
granted  a  lease  of  the  property  to  the  Plaintiff. 

Henry  Bell,  in  February  1835,  borrowed  of  Messrs. 
Youf^  and  Bainbridge  a  sum  of  500/.,  on  which  occasion 
Ann  Bell  and  Henry  Bell  entered  into  an  agreement 
with  Messrs.  Young  and  Bainbridge,  by  which  Henry 
Bell  agreed  to  pay  the  1200/.  still  due  to  the  Plaintifi^ 
and  that  after  payment  of  the  1200/.  the  lease  should 
be  assigned  to  Messrs.  Young  and  Bainbridge  for  se- 
curing the  500/. ;  and  Ann  Bell  and  Henry  BeU  agreed 
to  do  all  necessary  acts  for  procuring  the  assignment  of 
the  lease  to  Messrs.  Young  and  Bainbridge, 

The  Defendants  having  refused  to  complete  their 
purchase,  this  bill  was^  filed  against  Ann  BeU,  Henry 

'  Z  2  BeU 
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1838.  Bell  and  Messrs.  Young  and  Bainbridge,  praying  a 
specific  performance  of  the  contract,  *^  so  far  as  the  same 
remained  unperformed,  by  payment  of  the  12002.  and 
interest,''  and  in  default,  that  the  Defendants  might  be 
foreclosed. 

The  Defendants,  by  their  answer,  insisted  that  there 
had  been  misrepresentations  on  the  part  of  the  Plaintiff; 
that  the  Plaintiff  was  bound  to  shew  the  lessor's  title,  or 
at  least  to  shew  that  the  power  under  which  the  lease 
had  been  granted,  had  been  duly  executed. 

Ann  Bell  also  filed  a  cross  bill,  to  set  aside  the  con* 
tract  on  the  ground  of  fraud ;  which  being  unsupported 
by  evidence,  was  dismissed  with  costs. 

It  was  proved  that  the  Defendants  had  been  informed 
that  the  new  lease  was,  with  one  exception,  to  contain 
clauses  and  covenants  similar  to  those  in  the  old  lease,  and 
that  Henry  Bell  was  aware  of  the  terms  of  the  old  lease, 
having  had  it  in  his  possession  for  some  time  previous 
to  entering  into  the  agreement. 

Mr.  Pemberton  and  Mr.  Bethellj  contended  that  the 
Plaintiff  was  at  once  entitled  to  a  decre  for  a  specific 
performance  of  the  contract,  and  for  payment  of  the 
residue  of  the  purchase  money,  with  interest  and  the 
costs  of  suit,  and  that  in  default  of  payment  the  pro- 
perty should  be  ordered  to  be  sold. 

Mr.  KindersUy  and  Mr.  Rogers^  for  the  Defendant 
Ann  Belly  insisted  on  the  above  points  raised  by  her 
answer,  and  contended  that  the  Defendant^  was,  at  least, 
entitled  to  the  usual  reference  to  the  Master,  to  inquire 
if  a  good  title  could  be  shewn. 

Mr. 
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Mr.  Richards^  for  Henry  BeU^  contended  that  he  had  1888. 
improperly  been  made  a  party  to  the  suit;  he  had 
signed  the  agreement,  not  on  his  own  behalf,  but  as 
agent  oi  Ann  BeU;  he  had  agreed,  it  was  true,  to  give 
his  promissory  note,  but  that  being  done,  there  was  no 
further  claim  or  demand  against  him,  except  upon  his 
legal  liability  under  that  note.  That  the  bill  had  been 
filed  before  the  note  became  due,  and  therefore  the 
Plaintiff  was  at  that  time  entitled  to  no  relief;  that  Henry 
BeU  was  answerable  at  law  alone  and  not  in  equity,  for 
the  relief  asked  against  him  was  in  respect  of  a  mere 
legal  claim  on  the  promissory  note,  and  which,  conse* 
quently,  ought  not  to  be  the  subject  of  a  suit  in  equity. 

Mr.  C/iandlcsSf  for  Messrs.  Young  and  Bainbridge. 

Mr.  Pemberton  in  reply.  The  Defendants  were  per- 
fectly aware  of  the  nature  of  the  PlaintiiTs  interest  and 
of  the  title ;  they  have  dealt  with  the  property  in  such  a 
manner  as  to  preclude  their  calling  for  tlie  production 
of  the  lessor's  title ;  Henry  BeU  has  obtained  an  assign- 
ment of  the  property,  and  has  made  default  in  payment 
of  the  interest  on  the  promissory  note :  he  was  surety  for 
the  payment  of  the  1200/.,  and  was  therefore  a  necessary 
party  to  the  suit. 

The  Master  of  the  Rolls. 

This  is  a  bill  filed  for  the  specific  performance  of  an 
agreement;  it  is  filed  against  Ann  BeUj  Henry  BeU  and 
Messrs.  Young  and  Bainbrfdge,  and  it  prays  (his  Lord- 
ship  read  the  prayer  of  the  bill). 

The  contract  was  dated  in  August  1834,  and  was  for 
a  lease  which  was  to  be  granted,  but  which  had  not 
been  granted  at  the  time  the  contract  was  entered  into ; 
the  price  was  to  be  2050il,  of  which  850/.  was  to  be 

Z  3  paid 
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1888.  paid  down,  and  the  remaining  1200/.  was  to  be  after- 
wards paid,  and  to  be  secured  by  the  Defendant  Henry 
BeU.  It  does  not  appear  that  he  executed  the  contract 
as  a'^party,  but  as  agent  for  Ann  BeUj  his  sister ;  the 
1200/.  was  to  be  paid  in  three  years  fron^  the  date,  but 
before  the  contract  was  to  be  finally  carried  into  ex- 
ecution, before  the  lease  was  to  be  granted,  there  were 
certain  repairs  to  be  done  to  the  premises. 

On  the  2d  oi September  1834,  Henry  BeUf  in  pursuance 
of  the  agreement,  gave  his  promissory  note  for  the  sum 
of  1200/.;  and  on  the  same  day  the  interest  which  had 
been  obtained  by  Ann  Bell  was  assigned  to  Henry  BeU. 
It  was   part  of  the  agreement,  that  after  the  lease 
was   obtained,   it   was    to    be   a    security  for   1200/. 
The  lease  was  obtained  on  the  27th  of  November;  and 
in  TdjTuary  1835,  Ann  Bell  and  Henry  Bell  having 
occasion  to  borrow  a  sum  of  money,  obtained  it  from 
Messrs.  Young  and  Baivbridge^  on  an  agreement,  that 
subject  to  the  rights  of  Plaintifi*,  the  lease  should  be 
assigned  to  them.     We  find  that  Ann  Bell  and  Henry 
Bell  were  perfectly  acquainted  with  the  nature  of  the 
property,  and  the  difference  between  the  new  lease  and 
the  old  lease,  and  that  they  dealt  with  it  for  the  pur- 
poses of  assignment,  and  of  making  a  security.      This 
transaction  took  place  between  Ann  BelU  Henry  Bell  and 
Messrs.  Young  and  Bainbridge  after  the  lease  had  been 
granted.    Looking  on  these  circumstances,  and  after 
such  dealing  with  the  property  as  appears  in  this  case, 
it  is  clear  that  no  objection  can  now  be  taken  by  them  in 
point  of  title ;  there  must  therefore  be  a  decree  against 
Ann  Belli  and  her  cross  bill  must  be  dismissed  with 
costs. 

As  to  Henry  Bett^  I  am  surprised  at  the  way  in 
which  he  has  put  his  defence :  he  was  a  person  answer- 
able 
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able  as  the  agent  of  Ann  BeU^  the  party  entitled  under  18S8* 
this  contract.  It  was  part  of  the  terms  of  the  agreement 
that  the  1200/.  should  be  secured  by  him  for  three 
years,  with  interest  at  5  percent.;  afterwards,  according 
to  the  agreement,  he  gave  his  note,  and  subsequently 
obtained  an  assignment  of  his  sister's  interest  in  the 
lease,  and  he  dealt  with  it  and  borrowed  money  for 
himself.  This  did  not  make  him  a  party  to  the  original 
contract,  but  the  rights  of  the  PlaintifFare  to  be  worked 
out  against  the  property,  and  are  so  intimately  con- 
nected with  the  interest  of  Henry  Bdl^  that  the  suit 
could  not  go  on,  unless  he  had  been  made  a  party,  for 
he  is  both  interested  in  the  property  and  answerable  for 
the  unpaid  purchase  money.  That  he  must  pay  this,  is 
quite  clear,  and  his  interest  must  be  dealt  with  for  the 
purpose  of  being  sold ;  there  must  therefore  be  a  decree 
for  specific  performance,  by  payment  of  the  1200/.  and 
costs  of  suit  by  Ann  Bell  and  Henry  Bell ;  and  in  default, 
the  lease  must  be  sold,  and  the  Plaintiff's  principal,  in- 
terest, and  costs  paid  out  of  the  produce. 


LIVESEY  V.  HARDING.  /»^^, 

fTlHE  original  cause  was  instituted  in  1823,  for  the  A  mortgagee, 
-*•    purpose  of  administering   the    real  and  personal  part v^o*  the 
estate  of  the  testator  in  the  cause.     At  the  death  of  the  Buit,  consented 

to  A  fifllB  Oi  tllC 

testator,  his  real  estates  were  subject  to  several  mort-  mortgaged 
gages,  and  amongst  them,  to  one  vested  in  J.  S.  Beckett  property:  Held 

1  •«    «   -Ti    »».  1  n  t  1  '       that  he  must 

and  R  i%  Buddtcom^  who  were  afterwards  made  parties  produce  and 
by  supplemental  bill.  £?^e  'V  ^^^ 

^      ^^  Masters  office 

the  title  deedi 

By  the  decree,  the  real  estates  were  directed  to  be  sold  necessaryTn 
subject  to  the  mortgages,  unless  the  mortgagees  con-  order  to  com- 

A.   .  ^1   plete  such 

Z  4  sented  iaie. 
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18 39*       sented  to  the  sale;  and  an  account  was  directed  to  be 
taken  of  what  was  due  to  the  mortgagees. 


LlVBSEY 

Harding. 


J,  5.  Beckett  and  JB.  P.  Buddie^m  the  mortgagees,  (as 
was  found  by  the  Master's  report  in  I8S89) consented  to 
a  sale  of  the  estates  free  from  their  incumbrances;  the 
estates  were  accordingly  sold  in  lots,  and  produced  con** 
siderably  more  than  sufficient  to  pay  all  the  incum- 
brances ;  the  purchasers  of  the  larger  lots  were  to  have 
the  title  deeds,  and  to  covenant  with  the  other  purchasers 
for  their  production.  The  purchases  were  confirmed 
and  the  purchase  money  paid  into  Court. 

By  a  report  dated  in  July  1887,  the  Master  certified, 
that  it  had  been  proposed,  that  the  title  deeds  relating  to 
the  estates  in  question  should  be  delivered  to  the  respect 
tive  purchasers  thereof,  on  their  executing  certain  deeds 
of  covenant  to  the  other  purchasers  of  other  parts  of  the 
premises ;  and  he  reported  that  such  proposal  ought  to 
be  carried  into  efiect. 

Accounts  had  been  taken  of  what  was  due  to  the 
mortgagees,  and  the  greater  part  of  the  amount  due  had 
been  discharged  by  means  of  the  funds  in  Court. 

A  petition  was  now  presented,  praying  that  J.  5.  Beckett 
and  R.  P.  Buddicom^  the  mortgagees,  might  leave  in  the 
Master's  office  all  the  title  deeds  relating  to  the  real 
estate  of  the  testator,  and  that  they  might  be  delivered 
out  upon  completion  of  the  purchases. 

Mr.  Kinderdey  and  Mr.  0.  Anderdon^  in  support  of  the 
petition,  contended  that  a  mortgagee  who  was  a  party 
to  a  suit,  and  consented  to  a  sale,  could  not  refuse  to  pro- 
duce the  title  deeds  which  were  necessary  for  the  com- 
pletion of  the  sales ;  for  by  consenting  to  a  sale,  he 

undertook 
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undertook  to  do  all  that  was  requisite  on  his  part  for 
effecting  it 

Mr.  SpeneCf  eontrh^  for  the  mortgagees,  contended  that 
a  mortgagee  could  not  be  compelled  to  part  with  his  title 
deeds  or  any  other  security,  until  he  was  actually  paid ; 
and  that  the  payment  of  the  money  and  the  delivery  of 
the  deeds  ought  to  be  contemporaneous.  That  a  de- 
posit of  the  money  in  Court  was  not  sufficient  to  entitle 
the  other  parties  to  take  from  a  mortgagee  his  secu- 
rities. The  contrary  was  once  held  by  Sir  John  Leach^ 
but  his  decision  was  over-ruled  by  Lord  Eldon^  (a) 
Lord  Kenyon^a  advice  was,  that  a  mortgagee  should 
put  his  deeds  in  a  box,  and  sit  on  the  box  until  the 
mortgage  money  was  actually  paid.  (&) 

Mr.  Pemhertony  Mr,  Treslove^  Mr.  Koe  and  Mr.  Bethell^ 
for  other  parties. 

The  Master  of  the  Rolls  (without  hearing  a  reply }• 
It  seems  that  the  mortgagees  have  done  a  great  deal 
in  facilitating  the  sale  of  the  property.  They  made 
no'  objection  to  producing  the  deeds  and  allowed  them 
to  be  compared  with  the  abstract;  they  have  done  right, 
but  no  more  than  they  were  bound  to  do  under  the  cir^ 
cumstances ;  they  do  not  stand  in  the  situation  of  the 
mortgagee  whom  Lord  Kenycn  advised  to  put  his  deeds 
in  a  box,  and  sit  on  the  box  until  the  mortgage  money 
was  actually  put  into  his  hands:  for  they  are  parties 
to  the  cause  and  parties  to  the  decree ;  and  having  con- 
sented to  have  their  mortgage  paid  off,  by  means  of  the 
purchase  money  to  be  produced  by  the  sale  of  the  pro- 
perty, I  think  that  they  became  bound  to  facilitate  the 

sale, 

(a)  Ste  PottleihwaiteY.  Bfyth,         (b)  See  Sparke  v.  Montriou^ 
3  Mad.  248.  iS.C.2  Swans.  856.      1  F.  ^  CofL  107. 
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18S9.  sale,  and  were  not  justified  in  creating  an  insuperable 
obstacle,  by  insisting  on  the  strict  rights  which  they 
had  in  the  first  instance,  and  refusing  to  produce  the 
deeds.  The  mortgagees,  after  having  done  every 
thing  for  the  examination  of  the  title  and  verifying 
the  abstract,  say,  nearly  at  the  conclusion  of  the 
afiair,  that  they  will  not  deposit  their  title  deeds  in  the 
Master's  office,  until  the  time  fixed  for  the  payment 
of  their  mortgage  money;  but  this  is  neither  practicable 
nor  reasonable,  for  the  mortgagees  must  be  paid  out  of 
the  purchase  money,  which  cannot  be  done  until  the 
purchasers  are  in  a  situation  to  release  the  fund,  and  that 
will  not  occur  until  they  have  had  their  conveyances ; 
they  cannot  have  tlieir  conveyances  until  covenants  to 
produce  the  title  deeds^have  been  executed,  and  this  can- 
not be  done  until  the  purchasers  of  the  larger  lots  have 
possession  of  the  deeds  which  they  covenant  to  produce. 
It  is  said,  fix  a  time  for  payment ;  but  how  is  it  possible 
to  do  it,  and  how  can  the  mortgagees  be  in  any  way 
injured?  the  time  cannot  be  fixed  without  the  deeds 
being  first  brought  into  Court 

I  think  it  my  duty  to  order  the  deeds  into  Court :  but 
I  will  make  this  addition  to  the  order,  that  they  are  not 
to  be  delivered  out  without  notice  to  the  mortgagees. 


.fi'f 
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In  re  GORNALL.  May  29. 

TfeY  orders  of  the  Court,  dated  in  18S0,  Elizabeth  Where  a 
"^  Gornall,  the  mother  of  the  in&nt  petitioner,  Robert  t^ntwlby  the 
Holt  Gomallf  was  appointed  his  guardian  during  his  Court  to  be 
minority,  or  until  the  further  order  of  the  Court,  and  infant  marries^ 
an  allowance  of  40/.  a  year  was  made  for  his  main-  '^} '^*  o^  coune 

^  to  make  a 

tenance.  new  reference 

to  the  Master 
to  appoint  a 
r   In  1 8S2,  JElizabeth  Gomall  married  John  HeyeSj  and  no  guardian. 

new  guardian  having  been  appointed^  a  petition  was  pre- 
sented on  behalf  of  the  infant,  now  of  the  age  of  twelve 
years,  praying  a  reference  to  the  Master  to  approver  of 
a  proper  person  to  be  his  guardian,  and  to  inquire  and 
state  what  was  proper  to  be  allowed  for  his  main- 
tenance. 

Mr.  Booths  in  support  of  the  petition,  relied  on  the 
case  of  Wickey  v.  Whakyi  reported  as  an  Anonymous 
Case  {a)f  in  which  the  Vice-Chancellor  held,  that  it  was 
quite  of  course,  where  a  lady  who  had  been  appointed 
guardian  married,  to  appoint  a  new  guardian. 

Mr.  Sogers,  for  Mrs.  Heyes  the  mother,  contended 
that  the  reference  now  asked  was  unnecessary,  the 
mother  of  the  infant  having  been  appointed  guardian  | 
that  a  mother  had  the  right  to  the  custody  of  the 
person  of  her  children ;  ViUaretd  v.  Mellish  (b) ;  of  which 
the  Court  ought  not,  except  in  a  case  of  misconduct, 
to  deprive  her ;  he  argued,  that  the  recognizances  were 

stUl 

(a)  8  ^tmofu,  546.  {b)  2  Swam*  $56* 
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1859.       still  subsisting,  and  that  it  would  be  a  saving  of  expense 
Inre        ^^^  ^  disturb  them. 

Tlie  Master  of  the  Rolls, 

I  conceive  that  it  is  the  usual  practice  to  make  such 
a  reference  on  the  marriage  of  a  female  guardian ;  it  is 
not,  as  it  has  been  suggested  in  argument,  that  this  lady, 
by  reason  of  her  marriage,  is  to  be  deprived  of  her  child : 
if  the  order  were  to  that  effect,  I  should  hesitate  a  long 
time  before  I  should  make  iL  Here  is  an  unmarried  lady 
appointed  by  the  Court  to  be  the  guardian  of  her  child; 
she  is  made  so  under  the  circumstances  in  which  she  is 
then  placed, — being  a  person  suijurisj  acting  for  herself 
in  every  way  according  to  her  own  judgment  and  dis« 
cretion.  In  that  state  of  things  she  marries,  and  thereby 
loses  that  independent  judgment  and  discretion,  and  be- 
comes liable  to  be  controlled  by  her  husband.  Is  it  not  fit 
that  the  matter  should  be  investigated  and  inquired  into? 
I  think  the  usual  form  of  doing  it  is  by  refeiTing  it  to 
the  Master  to  approve  of  a  guardian ;  under  the  order 
the  mother  will  be  at  liberty  to  propose  herself,  and  it 
is  to  be  hoped  that  her  application  will  be  successful ;  it 
may  happen  that  she  and  her  husband  will  be  found  to 
be  the  most  proper  persons  to  have  the  care  and  custody 
of  the  infant,  and  that  she  may  be  appointed  guardian. 
I  cannot,  however,  interfere  in  that,  as  it  will  be  a  matter 
for  the  consideration  of  the  Master.  I  believe  this  to 
be  the  usual  order ;  and  I  take  it  to  be  according  to  the 
ordinary  rules  of  practice  of  this  Court,  under  the  cir- 
cumstances which  have  occurred  here,  to  make  such  a 
reference.  An  inquiry  is  necessary,  for  the  purpose  of 
ascertaining  whether,  by  the  act  of  marriage,  the  guardian 
has  not  placed  herself  in  circumstances  which  may  not 
permit  her  to  exercise  that  proper  discretion  which  ought 
to  be  exercised  for  the  benefit  of  this  child.    The  next 

friend 
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friend  of  the  infant  has  performed  an  act  of  duty  to  this        1889. 
Court  in  informing  it  of  the  guardian's  marriage.  ^^^^^^ 

GOKNALL. 

As  to  the  recognizances,  I  can  make  no  other  order 
than  that  which  I  understand  to  be  the  ordinary  and 
usual  order  to  be  made  in  such  cases.  It  does  not  follow 
that  the  persons  who  have  entered  into  the  recognizances 
for  the  mother  of  the  infant,  would  be  willing  to  be  su- . 
reties  for  her  husband. 


WIGLEY  V.  WHITAKER.  joJ'n.'i,. 

IN  this  case  the  original  bill  was  filed  in  1837,  to  A.B.,re%ydent 
°  abroad,  filed  a 

enforce  a  security  executed  by  a  married  woman  on  bill  against 

her  separate  property,  in  favour  of  a  creditor  of  her  ^*  ^^^^^^ 

husband.  filed  a  cross 

bill;  and  C.Z>., 
before  an- 

The  Plaintiff  in  the  original  suit  was  living  abroad,  swering  the 
and  in  June  1838  was  ordered  to  give  security  for  costs.  m'ovTd  to'stay 
In  December  1 838,  the  Defendant,  the  married  woman,  all  proceed- 
nied  her  cross  bill  to  set  aside  the  security,  on  the  original  suit 
ground  of  fraud  and  undue  influence.  ?"V*  ^'  ^'   , 

^  had  answered 

the  cross  bill : 

.    She  had  put  in  no  answer  to  the  original  bill.  SidhiJ^whlt 

iseaidinJSafij- 

Mr.  jr.  H.  Palmer^  on  her  behalf,  now  moved  to  stay  Barker,  i  Atk. 

all  proceedings  in  the  original  suit,  until  the  PklntiflFin  so.,  that  this 
,  .     ,  ®  ,.  J  was  irregular. 

that  suit  had  answered  the  cross  bill.    He  relied  on 

Ramkissenseat  v.  Barker  (a),  in  which  case,  the  Plaintiff 
in  the  original  cause  being  resident  abroad,  the  Plain- 
tiff 
(a)  I  Atk.  19, 


SBa 
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WhITAK£B. 


tiff  in  the  cross  caase  moved  to  stay  all  proceedings  in 
the  first  cause^  until  the  Plaintiff  in  that  cause  had 
answered  the  cross  bill :  Lord  Hardwicke  there  said, 
^^  The  general  rule  in  this  Court  is  not  to  stay  pro- 
ceedings in  an  original  cause,  till  the  answer  comes  in  to 
the  cross  bill,  but  to  stay  publication  only.  Indeed  it 
would  have  been  of  course  to  stcof  proceedings  in  the 
original  cause^  if  the  Plaintiff  in  the  cross  cause  had 
brought  his  bill  brfore  he  had  put  in  an  answer  to  the 
original  biU*' 


He  contended  that  this  was  precisely  the  case  put  by 
Lord  HardwickCf  the  Plaintiff  in  the  cross  bill  having 
brought  her  cross  bill  before  answering  the  original  bilL 

In  Waterton  v.  Croft  {a)  the  Plaintifi^  in  what  was 
considered  equivalent  to  the  original  bill,  resided  abroad^ 
and  it  was  held  that  the  proper  course  was  to  stay  the 
proceedings  in  the  first  suit  until  the  Plaintiff  in  that  suit 
had  answered  the  cross  bill  (6) ;  and  the  same  practice 
was  followed  in  Bourne  v.  HaU,  {c) 


Mr.  Pemberton,  contra^  insisted  that  there  was  no  such 
practice  as  that  contended  for,  the  effect  of  which  would 
be,  that  a  Defendant  might  delay  answering  a  bill  by 
means  of  filing  a  cross  bill  against  the  Plaintiff  in  the 
original  suit ;  that  in  Ranikissenseat  v.  Barker ^  the  De- 
fendant in  the  original  suit  had  answered  the  original  bill, 
and  the  question  was  only  as  to  staying  the  future  pro- 
ceedings ; 


(a)  5  iSStmofu,  50S. 

{b)  On  the  motion  of  the 
Plaintiff  in  the  cross  cause,  it 
was  ordered,  that  Waterton^  the 
Plaintiff  in  the  first  cause  and 
the  Defendant  in  the  second- 
mentioned  cause,  should  be  re- 


strained from  proceeding  in  the 
first-mentioned  cause,  until  he 
should  hare  appeared  and  put 
in  a  perfect  answer  to  the  bill 
in  the  second»mentioned  cause; 
Keg.  Lib.  B.  1834,  p.  96. 
(c)  5  Simonit  S5%* 


■^■•^ 
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ceedings;  that  what  Lord  Hardwicke  was  reported  to 
have  saidi  with  respect  to  the  point  now  raised,  was  not 
called  for  by  the  circumstances  of  the  case,  and  was 
certainly  not  in  accordance  with  the  present  practice. 
In  WaterUm  v.  Crffi,  the  question  did  not  arise,  nor  did 
it  appear  whether  Croft  had  not  answered  the  original 
bill.  In  Bourne  v.  HaU^  publication  only  was  stayed. 
He  referred  also  to  1  Smith's  Practice^  2d  edit  p.  465.f 
and  Creswick  v.  Creswick.  {a) 

Mr.  Palmer^  in  reply,  relied  on  the  cases  already  re- 
ferred to,  and  on  the  fact  of  the  Plaintiff  in  the  original 
suit  being  now  resident  abroad. 

The  Master  of  the  Rolls. 

I  own  I  shall  be  surprised  if  I  find  any  such  rule  as 
that  contended  for,  which  relieves  one  party  from  the 
performance  of  his  duty  in  answering  the  original  bill, 
merely  by  filing  a  cross  bill  against  the  Plaintiff.  I  con- 
fess I  never  heard  of  such  a  practice  as  that  stated  —  of 
a  Defendant  to  an  original  bill  objecting  to  put  in  his 
answer  until  the  Plaintiff  had  first  answered  the  cross 
bill. 
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The  Master  of  the  Rolls,  after  referring  to  the  cases 
cited,  said  that  he  could  not  help  thinking  that  the 
dictum  of  Lord  Hardwicke,  in  RamkissensetU  v.  Barker^ 
must  have  been  inaccurately  reported;  that  he  could  find 
no  reported  case  which  justified  the  present  application ; 
and  on  principle,  nothing  could  be  more  unjust  than  to 
prevent  a  Plaintiff  enforcing  an  answer  in  his  original 
suit,  until  he  had  filed  his  answer  in  the  cross  suit;  he 
must  therefore  refuse  this  application,  with  costs. 

(a)  \Atk.%9U 


Dee.  IS* 
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1839.    "  PEARSE  V.  CATTON. 

March  Q6,  87. 

A  testator  de-  ^I^HE  testator,  by  his  will,  dated  ia  December  1813, 

to  A.^sMeet  devised  an  estate  at  Bawdeswell  to  his  son  William^ 

tothepayment  subject  to  the  payment  of  5s.  weekly  to  his  son  George 

to  B.  \  and  in  for  life ;  and  he  devised  an  estate  at  ShijpdAam  to  his  son 

case  B.  should  Jq^j^^  charged  with  the  payment  of  85.  weekly  to  George 

children,  he  for  his  life ;    ^*  and  in  case  George  should  leave  any 

esutewitli  the  ^^^  ^^  children,"  he  charged  the  aforesaid  messuages 

payment  of  5«.  devised  to  William  with  the  like  payment  of  Ss.  weekly 

chiUlren%ntil  ^^^  ^"^^  child  or  children,  until  he,  she  or  they  should 

they  should  attain  twenty-one;  **and  in  case  Georse  should  have 

attain  twenty*  , 

one;  and  he  any  child  or  children,"  he  charged  the  messuages,  &c. 

^"''^^'^'',  ^.  devised  to  John,  with  85.  a  week  unto  such  children, 

charged  the  •       '                                  ^                                      ' 

estate  with  the  until  he,  she  or  they  should  attain  twenty-one.     The 

iS'^to^^he  ^c*^*^^''  proceeded  as  follows:  —  "And  I  do  likewise 

child  orchil-  further  charge  the  said   messuages,   lands,  tenements 

when  and'so  ^^^  hereditaments  given  and  devised  unto  my  said  son 

soon  as  he,  William,  and  which  were  late  the  estate  of  my  father, 

she,  or  they  ,                                                       '' 

should  respec-  and  also  those  which  I  purchased  of  Pkineas  Westmore 

[he^'aae "r  *"^  ValerJzT^  John  Flegg,  to  and  with  the  payment  of  the 

twenty-one,"  sum  of  100^  to  the  child  or  children  of  my  son  George^ 

divided' with  when  and  so  soon  as  he,  she  or  they  shall  respectively 

a  gift  over  to  attain  the  age  of  twenty-one  years,  equally  to  be  divided 

any  of  them  amongst  them,  share  and  share  alike;  and  in  case  any 

dying  under  ^f  ^jje  said  children  shall  happen  to  depart  this  life 

twenty-one;  '^^              ^    ^^ 

B.  had  one  under  the  age  of  twenty-one  years,  leaving  issue  of  his, 

tSd^tiljmy.  ^^^  ^^  ^**®*"'  ^^y  ^^  ^"^^^  lawfully  begotten,  then  I 

one,  and  B.  do  give  and  bequeath  the  part  or  share,  parts  or  shares 

livinzf  Held  ^^  ^^^^  child  or  children  so  dying  under  age  as  afore- 

that  the  loo/.  said,  to  such  issue ;  such  issue  to  have  only  the  part  or 

able  for  his  share,  parts  or  shares  which  his,  her  or  their  father  or 

child  imme.  mother  would  have  been  entitled  to  if  living.    And  I 

diately  on  her  ° 

attaining  do 
twentV'One. 
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do  likewise  charge  the  said  messuages,  lands,  tenements 
and  hereditaments  in  the  occupation  of  my  said  son  John^ 
and  herein-before  given  and  devised  to  him,  witli  the 
payment  of  the  sum  of  200/.  to  the  child  or  children  of 
my  said  son  George^  when  and  as  soon  as  he,  she  or 
they  shall  respectively  attain  the  age  of  twenty-one 
years,  equally  to  be  divided  amongst  them,  share  and 
share  alike ;  and  in  case  any  of  the  said  children  shall 
happen  to  depart  this  life  under  the  age  of  twenty-one 
years,  leaving  issue  of  his,  her  or  their  body  or  bodies 

« 

lawfully  begotten,  then  I  do  give  and  bequeath  the  part 
or  share,  parts  or  shares  of  such  child  or  children  so 
dying  under  age  as  aforesaid,  to  such  issue,  such  issue 
to  have  only  the  part  or  share,  parts  or  shares  which 
his,  her  or  their  father  or  mother  would  have  been  en- 
titled to  if  living." 


S53 


18S9. 


The  testator  died  in  1815. 

George  Catton  was  still  living,  and  the  PlaintifT, 
Sarah  Pearscy  was  his  only  child.  She  attained  twenty- 
one  on  the  17th  of  Januarif  1838;  and  by  this  bill, 
she  and  her  husband  claimed  to  have  the  sums  of  100/. 
and  200/.  raised  out  of  the  devised  estates,  with  interest 
from  the  time  of  her  attaining  the  age  of  twenty-one. 

The  Defendants  insisted  that  these  sums  were  not 
raiseable  until  the  deadi  of  the  Plaintiff's  father,  George 
Catton^  and  submitted  whether  any  future  child  which 
the  Plaintiff's  father  might  have,  would  not  be  entitled 
to  share  in  these  suoas  ot  100/.  and  200/.;  and  whether, 
regard  being  had  to  the  whole  contents  of  the  will, 
all  the  children  whom  George  Cation  might  leave  at  his 
decease  and  the  issue  of  any  deceased  child  were  not 
entitled  to  participate  in  these  charges,  and  whether 
they  were  raiseable  until  the  death  of  George  Catton. 

Vol.  I.  A  a  Mr. 
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1839.  Mr.  Pemberton  and  Mr.  Elmslei/t  for  the  Plaintifil 


Mr.  Kindersley  and  Mr.  Wray,  contriu 

Mr.  G.  B.  Matdet  for  George  Cationj  the  faAier. 


March  27. 


The  Master  of  the  Rolls  said  he  had  looked  care« 
fully  over  the  will,  and  he  thought  that  the  Plaintiffs 
were  entitled  to  have  these  two  sums  of  100/.  and  200/. 
raised,  with  interest  at  4  per  cent,  from  the  time  Mrs. 
Pearse  attained  twenty-one. 


1858. 

Julj/  25. 

Nov.  6,  7.  10. 

Where  the 
members  of  a 
trading  part- 
nership are 
interested  in  a 
ship,  the 
names  of  all 
the  partners 
should  appear 
on  the  ship's 
register;  and 
a  ship  belong, 
ing  to  a  part- 
nership having 
been  register- 
ed as  belong- 
ing to  two 
partners  carry- 
ing on  trade 
undera  parti- 
cular firm,  it 
was  held,  that 
a  third  partner 
who  formed 
one  of  the 
firm,  but 
whose  name 
was  not  on  the 


SLATER  V.  WILLIS. 

npHE  principal  question  in  this  case  arose  on  the  con- 
struction of  the  thirty-second  section  of  the  Ship 
Registration  Act,  of  the  6th  G.  4.  c.  110.  The  thirty- 
first  section  of  that  act  provides,  *^  That,  when  and  so 
often  as  the  property  in  any  ship  or  vessel  or  any  part 
thereof  belonging  to  any  of  his  Majesty's  subjects  shall, 
after  registry  thereof,  be  sold  to  any  other  or  others  of 
his  Majesty's  subjects,  the  same  shall  be  transferred  by 
bill  of  sale  or  other  instrument  in  writing,  containing  a 
recital  of  the  certificate  of  registry  of  such  ship  or  vessel 
or  the  principal  contents  thereof;  otherwise  such  transfer 
shall  not  be  valid  or  effectual  Jbr  any  purpose  ishatever^ 
either  in  law  or  in  equity" 

The  way  in  which  such  bill  of  sale  is  to  be  made 
effectual,  by  entry  in  the  book  of  registry  and  on  the 

registry 
register,  had  no  interest  in  the  ship. 
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registry  itself,   is   pointed  out  in   the  tbirty-seventhy 
thirty-eighth  and  thirty-ninth  sections. 

The  thirty*second  section  of  the  act,  after  requiring 
the  property  in  every  ship  to  be  considered  as  divided 
into  sixty-four  parts,  and  the  proportion  held  by  each 
owner  to  be  described  in  the  registry  as  being  a  certain 
number  of  sixty-fourth  parts,  provides  *^  that  it  shaU  be 
la*mf%dfor  any  number  of  such  owners  named  and  described 
in  such  registry^  being  partners  in  any  house  or  copart^ 
nership  actually  carrying  on  trade  in  any  part  of  his 
Majestjfs  dominions^  to  hold  any  ship  or  vessel^  or  any 
share  or  shares  of  any  ship  or  vessel^  in  the  name  of  such 
house  or  copartnership^  as  joint  owners  thereof  without 
distinguishing  the  proportionate  interest  of  each  of  such 
owners,  and  that  such  ship  or  vessel,  or  the  share  or  shares 
thereof  so  held  in  copartnership,  shaU  be  deemed  and 
taken  to  be  partnership  prooerty  to  all  intents  and  pw" 
poses,  and  shall  be  goveniedi  y  the  same  rules,  both  in 
law  and  equity,  as  relate  to  and  govern  all  other  partner" 
ship  property  in  any  other  goods,  chattels,  and  effects 
whatsoever.^'  (a) 


18S8, 


The  circumstances  which  gave  rise  to  the  questions 
in  this  case  were  as  follows :  —  William  Austen  Groo^ 
cock,  Edward  Lowe  and  Charles  Harris  Groocock  car- 
ried on  business  as  general  merchantSj  under  the  firm 
of  Lffwe  and  Groocock,  and  upon  the  terms  of  a  deed  of 
partnership  dated  in  1828,  Charles  Harris  Groocock 
being  entitled  to  a  moiety  of  the  capital ;  Edward  Lowe 
and  Charles  Harris  Groocock  were  resident  and  carried 
on  their  business  in  New  Brunswick  in  North  America, 
under  the  firm  of  Lowe  and  Crroocock;  and  William 
Austen  Groocock  resided  in  England,  and  did  not  pub- 
licly appear  as  a  partner  in  the  business. 

Edward 
*        (a)  Section  32. 

Aa  2 
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188B.  Edmird  Lorwe  and  Charles  Harris  Groocock  purchased 

several  ships,  called  the  Maria^  the  William  Pitt  and 
the  Prince  Lee  Boo^  with  the  partnership  assets,  and 
which  were  registered,  upon  their  oaths,  under  the  sta- 
tute above  referred  to  {a) ;  and  on  the  registry,  the 
owners  of  sixty*four  sixty-fourth  shares  of  the  ships 
were  represented  to  be  Edward  l/mc  and  Charles 
Harris  Groocockj  trading  under  the  firm  of  Lowe  and 
Groocockf  being  partnership  property. 

Messrs.  I/noe  and  Groocock  employed  Messrs.  Willis 
and  Swainson  in  Liverpool  as  their  agents ;  and  the  former 
being  considerably  indebted  to  the  latter,  Edward  Lowe 
and  C  H.  Groocock  in  May  1834  assigifed  the  ship 
Prince  Le  Boo^  according  to  the  forms  prescribed,  to 
Messrs.  Willis  and  Swainson  for  monies  then  due  from 
Messrs.  Lotwe  and  Groocock ;  and  in  June  in  the  same 
year  William  Austen  Groocock,  acting  under  a  power  of 
attorney  from  Edward  Lowe  and  Charles  Harris  Groo^ 
cock,  transferred  the  two  other  ships,  namely,  the  Maria 
and  the  William  Pitt,  to  Messrs.  Willis  and  Swainson 
for  monies  then  due  from  Lorwe  and  Groocock  to  Messrs. 
Willis  and  Swainson* 

The  two  ships,  the  Prince  Le  Boo  and  the  Maria, 
were  afterwards  transferred  to  persons  made  Defendants 
to  the  cause  by  supplemental  bill,  who  were  purchasers 
for  valuable  consideration  and  without  notice.  The 
other  ship,  the  William  Pitt,  was  wrecked,  and  the  as- 
signees of  Willis  and  Swainson,  who  had  become  bank- 
rupts, received  the  monies  due  on  the  policies  on  this  ship. 

In  October  ISSi?  William  Austen  Groocock  became  a 
bankrupt,  at  which  time  the  partnership  was  consider- 
ably indebted  to  him ;  and  the  Plaintiffs,  who  were  his 

'  assignees, 

(a)  Section  H. 
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assignees,  filed  this  bill  against  Willh  and  Swainson^  and 
a  supplemental  bill  against  their  assignees  and  the  pur- 
chasers from  them  of  the  two  ships  called  the  Maria  and 
Prince  Le  Boo,  insisting,  in  effect,  that  the  transfers  by 
.  Edward  Lcta>e  and  Charles  Harris  Groocock  passed  only 
their  interest  in  the  ships,  and  were  ineffectual  to  pass 
the  share  of  William  Austen  Groocock ;  and  the  Plain- 
tiffs, as  assignees  of  William  Austen  Groocock^  claimed 
his  share  in  the  ships;  the  bill  prayed  a  declaration 
that  the  assignments  passed  the  interest  only  to  which 
Charles  Hartis  Groocock  and  Edward  JLcfwe  might,  on 
taking  the  partnership  accounts,  be  found  entitled,  and 
for  consequential  directions. 


S57 
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Mr.  Pemberton  and  Mr.  BetheU^  for  the  Plaintiffs, 
contended,  that  according  to  the  true  construction  of 
the  act  for  registering  British  vessels,  any  number  of 
several  partners  named  in  the  registry  might  hold  a 
ship  ^'  in  the  name  of  such  house  or  copartnership,'' 
without  distinguishing  the  proportionate  interest  of  each 
of  such  owners.  That  in  this  case,  the  ships  had  been 
registered  in  the  name  of  the  partnership  firm,  and  by 
the  act  must  be  deemed  partnership  property,  and  go- 
verned by  the  same  rules,  both  at  law  and  equity,  as 
related  to  and  governed  all  other  partnership  property ; 
in  other  words,  that  it  was  not  necessary  to  insert  on 
the  registry  the  name  of  all  the  partners,  but  that  the 
name  of  some  of  such  partners  coupled  with  the  de- 
scription of  the  partnership  firm,  was  sufficient  to  make 
the  ships  partnership  property,  jind  to  subject  them  to 
all  the  rules,  at  law  and  equity,  which  were  applicable 
to  other  partnership  property ;  that  it  was  therefore  im- 
material whether  the  name  of  William  Austen  Groocock 
appeared  on  the  registry,  if  the  name  of  the  firm  ap- 
peared there.  That  the  property  in  the  ships  beingsubject 
to  the  same  rules  as  affected  other  partnership  property, 
the  law  was  clear,  that  although  one  partner  could  bind 

Aa  5  his 
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1838.  his  copartners  by  a  bill  or  other  n^otiable  instrument 
not  under  seal,  yet  that  he  could  not  bind  his  copartners 
by  deed ;  that  the  transfer  affected  the  share  of  William 
Lffme  and  Charles  Harris  Groocock  alone,  and  that  the 
assignees  of  William  Austen  Groocock  were  consequently 
entitled  to  his  share. 

They  contended  that  Willis  and  Sooainson  had  notice  of 
the  interest  of  William  Austen  Groocock  in  the  partner- 
ship, and  that  he  was  in  fact  a  partner  at  the  time  when 
the  transfer  of  the  ship  in  question  took  place;  and  they 
cited  Priddy  v.  Rose  {a)  to  shew  that  the  assignee  of  a 
chose  in  action  took  it  subject  to  all  equities. 

Mr.  Kindersley  and  Mr.  Walker^  contra^  for  the  as- 
signees of  WiUis  and  Sttkzifisonj  contended,  as  to  the  ship 
the  Prince  lue  Boo^  that  the  property  in  it,  whether 
bought  with  partnership  assets  or  not,  must  be  con- 
sidered both  at  law  and  in  equity  as  the  property  of  those 
persons  only,  in  whose  name  it  had  been  registered ;  that 
it,  therefore,  wholly  belonged  to  Edward  Lame  and 
Charles  Harris  Groocock^  and  passed  by  their  assignment 
to  Messrs.  WiUis  and  Swainson  unaffected  by  any  equity 
in  favour  pf  their  partner. 

That  the  exceptions  contained  in  the  thirty-second 
section,  in  favour  of  partners,  applied  only  to  such  as 
were  ^*  named  and  described  in  such  registry,"  and  as 
to  such  persons,  it  was  not  necessary  to  distinguish 
their  proportionate  shares ;  but  that  this  exception  did 
not  in  terms  relieve  nor  was  it  intended  that  it  should 
relieve  partners,  from  the  obligation  imposed  upon  other 
persons  of  having  their  names  on  the  registry. 

That  as  to  the  other  ships,  William  Austen  Groocock 

had  himself  concurred  in  the  transfer. 

They 

(a)  5  Mer,  86. 
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They  insisted  that  the  positive  denial  of  Willis  and        1838. 
Swainsofif  of  all  notice  of  William  Ausl^  Groocock  being 
interested  in  the  partnership  at  the  time  when  the 
transfer  took  place,  had  not  been  rebutted  by  any  evi- 
dence. 

Mr.  Tinnei/i   Mr.  Temple   and    Mr.  TiUotsoriy   for 
other  parties* 

The  Master  of  the  Rolls,  after  observing  that  he  had      Nov.  lo. 
read  over  the  act  in  question,  called  upon  the  Plaintiff's 
counsel  for  a  reply  especially  as  to  its  construction. 

Mr.  Pemberton^  in  reply.    The  Plaintiffs  contend  that  . 
William  Austen  Groocock  was  a  partner  in  the  house,  this 
is  proved  by  the  deed,  and  it  is  clearly  established  that 
WiUis  and  Swainson  knew  that  he  was  a  partner,  from  a 
letter  written  to  them  by   William  honsae  and  Charles 

Harris  Groocock^  wherein  he  is  called  *^  our  William 

* 

Austen  Groocock^^  which  in  the  mercantile  language 
means  our  partner.  [Mr.  Kindersley.  It  is  positively 
denied  by  the  answer  that  they  had  such  notice  previous 
to  the  transfer.]  Then  comes  the  main  difficulty  in  this 
case;  we  allege  that  the  ships  were  partnership  pro- 
perty ;  William  Austen  Groocock^s  name  was  not  on  the 
register,  the  names  of  the  other  partners  were  on  the 
register;  and  the  question  is,  whether  the  meaning  of 
the  32d  section  is,  that  it  shall  not  be  necessary  that  the 
share  of  the  individual  partners  shall  appear  on  the 
registry,  or  that  the  names  of  all  the  firm  need  not 
appear  when  the  name  of  the  partnership  is  on  the 
registry.  If  the  latter  be  the  construction,  then  the 
Plaintiffs  contend  that  the  deed  executed  by  the  other 
partners,  could  not  affect  the  share  of  William  Austen 
Groococki  because  one  partner  cannot  act  for  or  bind  his 
copartner,  in  any  matter  which  requires  the  solemnity 
of  a  deed,  as  he  can  by  bill  and  other  instrument  not 

An  ^  under 
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under  seal.  That  which  the  other  partners  had  power 
to  assign,  was  their  share  subject  to  the  claims  of  their 
partner ;  and  if  the  accounts  of  the  partnership  were  now 
taken,  it  would  turn  out  that  William  Austen  Groocock 
is  entitled  to  the  whole  interest  in  the  ships. 


The  Masi'Er  of  the  Rolls. 

This  bill  was  filed  by  the  assignees  of  William  Austen 
Groocock^  to  establish  a  claim  to  certain  ships  which 
were  registered  in  the  names  of  Edward  Lcme  and 
Charles  Harris  Groocock^  and  are  alleged  to  be  a  part 
of  the  property  of  a  partnership  consisting  of  W.  A. 
Groocockf  E.  Lowej  and  C  H.  Groocock*  The  partner- 
ship  is  said  to  have  been  constituted  by  a  deed  of  the  8th 
of  March  1828,  but  when  it  was  executed  does  not  cer- 
tainly appear.  It  appears  that  the  business  was  carried 
on  in  New  Brunswick  by  E.  Lowe  and  C  H.  Groocock^  and 
it  was  by  them  that  these  ships  were  purchased.  Thef 
made  oath  that  they  were  sole  owners,  and  the  ships 
were  registered  in  their  names.  Willis  and  Swainson 
were  agents  to  Messrs.  Lowe  and  Groocock,  and  they 
were  originally  sole  Defendants  to  the  cause.  Various 
transactions  took  place  between  the  two  firms,  and  a 
very  considerable  balance  became  due  to  Willis  and 
Swainson  from  Lowe  and  Groocock. 


In  1834  Lowe  and  Groocock  became  embarrassed, 
and  Willis  and  Swainson  were  desirous  of  obtaining 
security  for  the  balance,  and  two  of  these  ships  were 
assigned  to  Willis  and  Swainson  as  a  security ;  two  of 
them,  the  Maria  and  the  William  Pitt,  by  W.  A.  Groo^ 
cock  himself,  who  received  a  power  of  attorney,  and 
by  virtue  of  that  power  of  attorney,  which  treated  the 
other  partners  as  sole  o\^'ners,  he  made  the  assign- 
ments. 

The 


'^W 
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The  question  reaHy  is,  whether  W.  A.  Groocock  ever 
had,  and  whether  his  assignees  now  have  any  title  to 
the  ships ;  and  it  depends  on  the  statute  of  the  6  G.  4. 
£7. 1 10.  I  think  it  is  clear  that  the  names  of  all  the  part- 
ners must  appear  on  the  register ;  but  the  name  of  the 
partnership  firm  may  also  be  added,  and  then  the  re- 
spective shares  in  the  ships  to  which  the  partners  are 
individually  entitled  need  not  be  defined.  In  that  state 
of  things  W.  A.  Groocock  never  had  a  legal  title  to  these 
ships ;  the  title  was  vested  in  other  persons,  and  it  ap- 
pearing that  the  Plaintiffs  have  now  no  equitable  title, 
this  bill  must  be  dismissed  with  costs,  [a) 


S61 


(a)  The  point  decided  in  the 
text  18  referred  to  in  Ahbott  on 
Merchant  Ships y  p.  34.,  in  thefoU 
lowing  terms :  — 

**  The  52d  section,  before 
qupted,  contains  a  provision  re- 
garding partners  in  trade,  allow- 
ing them  to  be  joint  owners 
and  making  their  property  part- 
nership propertVt  both  at  law 
and  in  equity ;  and  it  seems  that 
such  partners  are  to  be  con- 
sidered as  one  person  only,  in 


estimating  the  number  of  thirty- 
two  persons  mentioned  in  the 
35d  section,  which  speaks  of 
tenants  in  common;  probably, 
also,  the  name  of  each  partner 
must  be  mentioned  and  described 
in  the  registry;  the  safer  mode 
certainly  will  be  to  name  them 
all  in  the  registry,  and  this  will 
be  the  most  efiectual  mode  of 
shewing  that  the  whole  interest 
18  BrUishr 
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1 83d. 
March  7,  8« 


T  ORD  KENSINGTON  and  the  Defendant  Mr.  A  good  title 
•*^  Waikinsy  respectively,  purchased  from  the  Plaintiff  {^"^^  estate^ 

certain  portions  of  the  tithes  of  the  parish  of  Langhame^  although  the 

^  _  -  ,  ,  .  origin  cannot 

m  the  county  of  Carmarthen^  and  by  agreement  between  be  shewn  by 

the  parties,   Mr.  TValkins  was  to  give  an  indemnity  ■ny<l^?r 

against  certain  charges  hereafter  stated  which  affected  must  be  shewn, 

the   ^^'  there  has 
^  been  such  a 
long  uninterrupted  possession,  enjoyment  and  dealing  with  the  property,  as  afford  a 
reasonable  presumption  that  there  is  an  absolute  title  in  fee  simple. 
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1839.  the  tithes  purchased  by  Lord  Kensington^  out  of  free- 

7^^^^^"^  hold  hereditaments  of  which  he  was  seised  in  fee  simple^ 

V.  with  powers  of  distress  and  entry  for  securing  the  due 


Watkins. 


performance  of  the  indemnity. 

By  the  decree,  it  was  referred  to  the  Master  to  settle 
a  proper  and  sufficient  indemnity  to  be  given  by  Wai^ 
kins  to  the  Defendant  Lord  Kensington^  against  the 
costs  and  charges  of  repairing  the  parish  church  of 
Langhame^  the  yearly  sum  of  6BL  payable  to  the  vicar 
of  the  said  pariah,  the  payment  of  the  tenths,  snbsi- 
dies,  proxies,  synodals,  and  all  other  payments,  duties, 
charges,  taxes  and  impositions  wherewith  the  said  par- 
sonage was  or  should  be  charged  or  chargeable* 

The  Master  approved  of  an  indemnity  on  an  estate 
belonging  to  Watkins  producing  100/.  a  year,  and  to 
which  he  reported  Watkins  had  a  good  title.  Lord 
Kensington  took  exceptions  to  the  Master's  report,  first, 
on  the  ground  that  a  good  title  to  the  property  in  ques- 
tion had  not  been  shewn;  and  secondly,  that  the  estate 
was  not  of  sufficient  value. 

The  estate,  it  appeared,  had  been  devised  to  the 
Defendant  Watkins  by  the  will  of  a  Mr.  Uqyij  who 
died  in  1812;  and  with  the  exception  of  this  will,  no 
other  documentary  evidence  of  title  was  produced ;  but 
the  title  was  supported  by  evidence  of  there  being  no 
title  deeds,  and  of  the  long  possession  of  the  testator 
JUqydj  which  was  to  the  following  effect :  •— 

A  gentleman,  who  had  acted  as  solicitor  for  Uoyd  for 
twenty  years  preceding  his  death  (from  1792  to  1812), 
and,  since  his  death,  for  Watkins,  deposed,  that  during 
that  time  ^^  Lloyd  was  in  the  possession "  of  the  pro- 
perty, *^  as  the  owner  thereof  in  fee  simple,  and  de* 

ponent 
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ponent  verily  believed  him  to  be  such;"  that  it  was  an 
old  family  estate  belonging  to  and  in  the  possession  of 
the  said  i/.  IJoyd^s  father  during  the  whole  of  his  life* 
time,  ^^  as  the  deponent  had  been  informed  and  verily 
believed;"  that  on  the  death  of  Uoyd  he  perused  his 
deeds,  ftc,  but  no  document  relating  to  the  estate  was 
found,  and  that  no  assurance  could  now  be  found  to 
evidence  the  seisin  o( Lloyd;  that  he  had  examined  the 
land  tax  assessments,  which  were  very  imperfect;  but 
that  he  had  found  Uqyd^s  name  as  proprietor,  and 
Prices  name  as  occupier  during  the  years  1799,  1801, 
1802,  1805,  1809  and  1810. 


cottbbll 

Watkins. 
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Price^  another  witness,  aged  sixty-four,  stated  he  had 
known  the  property  sixty  years  and  upwards,  having 
lived  in  an  adjoining  farm  until  he  was  thirty-four 
years  of  age.  That  the  farm,  from  the  time  when 
he  first  knew  the  same,  to  the  death  ofJohn  Lloyds  was 
the  property  of  John  Lloyds  and  ^^  had  been  so,  as  de- 
ponent believed,  up  to  the  time  of  his  death,  for  eighty- 
five  years,  Lioyd  having  died  at  the  age  of  ninety-five 
years;  that  JVatkins  had  been  in  possession  ever  since 
Upyd^s  death,  and  that  deponent  had  been  his  tenant 
for  seventeen  years. 

Another  witness,  aged  sixty-two,  the  son  of  a  former 
occupier,  stated  that  he  lived  on  the  farm  from  his  birth 
(1774)  till  1807,  and  had  frequently  seen  receipts  in  his 
father's  possession,  given  by  Lkyd  to  his  father  for  rent, 
and  that  Uoyd  was  always  considered  to  be  the  owner 
of  the  said  premises. 


The  testator,  by  his  will,  devised,  all  his  landed  pro- 
perty in  the  hundred  of  Builth  (in  which  the  property 
in  question  was  situate)  to  the  Defendant  Watkins^  who 
was  his  heir  at  law,  and  who  had  been  in  undisturbed 
possession  since  1812. 

Mr. 
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Mr.  Kindersley  and  Mr.  J.  BomiUyy  in  support  of  the 
exceptions,  contended,  that  the  Defendant  was  bound  to 
give  an  indemnity  upon  an  estate  to  which  there  was  a 
clear  unexceptionable  title  for  sixty  years,  properly  evi* 
denced  by  deeds  and  other  documents ;  that  it  had  not,  in 
this  case,  been  shewn,  what  the  nature  of  UoyePs  title 
was ;  he  might  have  been  tenant  for  life,  and  there  might 
now  be  remainders  vested  in  persons  who  were  infants 
or  under  disability,  against  whom  time  would  not  run, 
nor  the  Statutes  of  Limitations  operate ;  that  there  was 
nothing  to  shew  that  Lloyd  was  not  a  trustee  only 
of  the  estate;  that  the  land  tax  assessments,  though 
shewing  the  occupation  of  a  tenant,  were  not  evidence 
of  the  title  of  the  landlord ;  that  this  estate,  the  title  to 
which  was  evidenced  by  no  document,  not  even  by  old 
leases,  and  was  not  even  referred  to,  by  name,  in  the 
will  of  Lloyd^  wa^  insufficient  in  point  of  title,  for  the 
purpose  of  indemnity. 


They  contended,  secondly,  that  the  value  of  the 
estate  was  inadequate,  as  it  did  not  appear  what  was 
the  amount  of  dues,  &c  payable,  beyond  the  Q5L  pay- 
able to  the  vicar ;  in  addition  to  which  the  rental  might 
diminish,  and  the  repairs  of  the  chancel  mightexceed 
the  surplus  rents  after  payment  of  the  65/.  and  dues. 

Mr.  Pemherton  and  Mr.  Bi^^  contra^  for  the  Defend- 
ant Watkins. 

The  reference  to  the  Master  was  not  to  report  whe- 
ther a  good  title  could  be  made  to  this  property,  but 
to  approve  of  an  indemnity  to  be  given  to  Lord  Ken^ 
singion. 


It  is  not  the  usual  practice  to  require  the  same  extent 
or  the  same  accuracy  of  proof  of  title,  where  property 


is 
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is  proposed  as  an  indemnity  against  a  contingent  loss^ 
which  may  never  occur^  as  is  necessary  in  the  case  of  a 
mortgage  or  purchase:  a  purchaser  or  mortgagee  is 
entitled  to  have  a  good  marketable  title,  while  for  the 
purpose  of  an  indemnity^  aprimdfacie  good  holding  title 
is  su£Scient« 
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The  late  stat.  of  the  S  &  4  JV.  4.  c.  27.  has  abridged 
the  time  during  which  a  party  can  recover  land,  the 
extreme  limit  is  now  forty  years:  the  effect  of  this 
legislative  enactment  is  to  diminish  the  extent  of  title 
formerly  necessary  to  be  shewn,  and  now  a  forty  years' 
title  ought  to  be  deemed  a  marketable  title,  (a)  In  all 
cases  there  may  be  outstanding  estates,  but  here  there 
is  no  suggestion  or  ground  of  suspicion  that  any  exist 

Watkins  has  been  in  undisturbea  possession  of  the 
property  for  twenty-seven  years,  and  there  is  evidence 
of  reputation  of  the  ownership  o^  Uoyd  and  Waikins  for 
more  than  100  jrears.  It  has  been  decided  that  the 
absence  of  title  deeds  does  not  necessarily  make  a  title 
bad.  {b)  {The  Master  of  the  Rolls.  I  am  far  from 
thinking  otherwise.]  Conveyancers  consider  the  land 
tax  assessments  as  evidence  of  seisin. 


Mr.  Kinderiley^  in  reply,  was  stopped  by 

The  Master  of  the  Rolls,  who  said,  I  think  that  the 
evidence  here  is  not  sufficient,  because  it  rests  upon 
information  and  belief;  I  am  perfectly  satisfied  that 
there  are  good  titles  in  which  the  origin  can  not  be 
shewn  by  any  deed  or  will ;  but  then  you  must  shew 
something  that  is  satisfactory  to  the  mind  of  the  Courts 
—  that  there  has  been  such  a  long  uninterrupted  pos- 

session, 

(a;  1  Sugden  V.  ^  P.  330.        (6)  1  PratotCi  AhtU  23. 
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session,  enjoyment  and  dealing  with  the  property  as 
to  afibrd  a  reasonable  presumption  that  there  is  an 
absolute  title  in  fee  simple.  Now  it  rests  here  on  the 
information  and  belief  of  this  gentleman,  without  stating 
the  circumstances  upon  which  his  information  and  belief 
rest :  I  think  that  he  ought  to  have  stated  the  circum- 
stances to  have  enabled  the  Court  to  judge  of  them :  not 
to  state  his  belief,  but  to  bring  to  the  Court  the  means 
of  founding  a  presumption :.  I  do  not  think  that  the  evi- 
dence here  is  sufficient,  and  on  that  ground  it  is,  that  I 
allow  these  exceptions. 


I  confess  I  do  not  see  any  reason  to  think  that  this 
property  may  not  be  of  ample  value  for  the  purpose  of 
indemnity.  It  seems  to  me  that  the  property  is  suffi- 
cient in  point  of  value ;  on  the  other  point  I  think  the 
case  must  go  back  to  the  Master. 


Mr.  KindersUy  proposed,  that  in  referring  the  matter, 
back  to  the  Master  to  review  his  report,  liberty  should 
be  given  to  receive  further  evidence. 


Where  a 
matter  is  re- 
ferred back  to 
the  Master,  he 
is  at  liberty, 
without  spe- 
cial order,  to 
receive  further 
evidence 
thereon. 


The  Master  of  the  Rolls.  I  am  of  opinion  that  the 
Master  has  a  right  to  do  so  without  special  order,  and 
if  the  parties  desire  it,  he  ought  to  receive  fresh  evidence. 
I  believe  there  has  been  a  diiFerence  of  opinion  amongst 
the  Masters  on  this  point.  The  doubt  arose  in  conse- 
quence of  one  of  the  general  orders  (a),  which  directs 
that  the  Master  shall  not  receive  further  evidence,  after 
issuing  his  warrant  on  preparing  his  report ;  but  it  would 
be  absurd  to  send  a  matter  back  to  the  Master  and  not 
let  him  receive  any  further  evidence  upon  it. 


(a)  67th  order  (1828),  2  Run.  App.  2J. 
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PADMORE  o.  BODFIELD.  Feb.  w.  21. 

npHE  bill  in  this  case  was  filed  on  the  29th  of  August  On  the  26th 
-■■    1837,  and  an  answer  was  put  in  thereto  on  the  Jhe^pfjJntfff^' 
SOth  of  October  in  the  same  year :  no  further  proceed-  undertook, 
ings  having  been  taken  by  the  Plaintifii  the  Defendant,  pUcatioTt 
on  the  26th  of  April  18S8,  moved  to  dismiss  the  Plain-   speed  (sec  the 
tiff's  bill,  on  which  occasion  the  Plaintiff  undertook  to  sthofMai/he 

speed  in  the  usual  form,  that  is,  "  it  was  ordered  that  ^*®f*  *  ""^P^^: 

.  cation,  but  he  * 

the  Plaintiff  should  file  a  replication,  serve  subpoenas  to  neither  sued 
rejoin  and  obtain  and  serve  an  order  for  a  commission  ^gg^n^^p 
to  examine  witnesses,  if  he  should  require  such  commis-  ^^^  he  take 
sion,  within  three  weeks  from  that  time;  and  give  rules  steps:  on^the 
to  produce  witnesses  and  pass  publication  in  Michaelmas  ^'*'  ofFebru- 
term  then  next,  and  set  the  cause  down  for  hearuig  and  the  motion  of 
serve  subpcenas  to  hear  judgment  in  Hilary  term  18S9;  Jhe^m^"^^"*' 
or,  in  default  thereof,  that  the  Plaintiff's  bill  sh  juld  dismissed  with 
stand  dismissed  with  costs."  ^p^;,^^'  ^^«°^ 


cution. 


On  the  8th  of  May  18S8  Che  Plaintiff  filed  a  repli- 
cation ;  but  he  neither  sued  out  a  commission  to  examine 
witnesses  nor  took  any  further  proceedings  in  the  cause. 

On  the  11th  of  February  18S9, 

Mr.  Toller^  on  behalf  of  the  Defendant,  moved  that 
the  bill  should  be  dismissed  with  costs,  for  want  of  pro- 
secution and  for  noncompliance  with  the  undertaking. 

• 
Mr.  Stevensorif  contra^  relied  on  the  fact  of  the  Plain- 
tiff's requiring  no  commission  to  examine  witnesses,  as 
taking  the  case  out  of  the  16th  and  17th  general  orders 

of  1831.  (a) 

The 

(a)  1  Russ.  ^  M.  77a 
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7^e  Master  of  the  Rolls  ordered  this  cause  to  stand 
over  to  inquire  as  to  the  practice;  and  on  the  21st  of 
Februaiy  he  dismissed  the  bill  with  costs,  (a) 


1838. 
Nov.  26. 
Dec,  17. 

The  Plaintiff, 
arrested  under 
an  attachment 
8uedoutbythe 
Defendant, 
'which  was 
afterwards  set 
aside  for  irre- 
gularity, 
brought  an 
action  for 
false  imprison* 
roent  against 
Defendant. 
The  Court  re- 
strained the 
action  and 
referred  it  to 
the  Master  to 
settle  a  proper 
compen.^ation. 

Where  a 
party  is  ar« 
rested  by 
virtue  of  the 
process  of  this 
Court,  which 
turns  out  to 
lie  irregular, 
he  nuiy  upply 
to  the  Court, 
either  for  a 
reference  to 
the  Master  to 
settle  a  proper 
compensation, 
or  for  liberty 
to  bring  an . 
action. 


BRICKNELL  v.  STAMFORD. 

A    MOTION,  made  on  behalf  of  the  Plaintiff^  having 
been  refused  with  costs,  the  costs  were  taxed,  and 
an  attachment  for  nonpayment  was  sued  out  by  the  De- 
fendant; under  this  attachment  the  Plaintiff  was  arrested 
and  imprisoned  for  a  day. 

On  the  22d  of  November  the  certificate  of  the  Master, 
together  with  the  stibpoena  and  the  attachment  were  set 
aside,  for  an  irregularity  in  the  mode  of  taxation ;  and 
the  Defendant  was  ordered  to  pay  to  the  Plaintiff,  his 
costs,  charges,  and  expenses  occasioned  thereby,  and  of 
the  application :  the  Court  at  the  same  time  intimated, 
that  no  action  ought  to  be  brought  for  false  imprison- 
ment. 

The  Plaintiff,  however,  commenced  an  action  against 
the  Defendant  in  the  Common  Pleas,  for  the  recovery 
of  damages  for  the  false  imprisonment. 

Mr.  Kindersley  and  Mr.  BealeSf  on  behalf  of  the  De- 
fendant, now  moved  for  an  injunction  to  restrain  the 
Plaintiff  from  prosef:uting  the  action  at  law,  and  that 
the  Plaintiff  might  be  directed  to  pay  to  the  Defendant 

his 

(a)  See  DamtU  v.  Austen^  8  A*-  3]My!tte  it  Cr.  1 68.;  2  DanteiTi 
MonSf    19.;   Crooke   v.    TVriy,      C%.  Pr.  576.n.  ^ 
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his  costs  of  the  applidation  and  of  the  action  at  law : 
they  cited  Frawd  v,  Lawrence  (a),  Chalie  v.  Pickering,  [h) 

Mr.  PemberUm  contended,  that  tliis  was  not  like  the 
case  of  an  action  being  brought  against  an  officer  of  the 
Court;  that  the  Plaintiff  had  a  right  to  commence  and 
proceed  with  his  action,  until  an  application  had  been 
made  by  the  Defendant  to  the  Court  to  stay  the  pro* 
ceedings  at  law ;  that  the  Plaintiff  was,  therefore,  at  all 
events,  entitled  to  his  costs  of  this  application,  and  of 
the  proceedings  at  law  to  the  present  time.  He  said  he 
was  not  aware  of  any  case,  in  which  an  application  had 
been  made,  in  the  first  instance,  by  the  party  irregularly 
imprisoned,  for  leave  to  go  before  the  Master  to  settle 
a  compensation ;  and  that  it  was  very  desirable  that  it 
should  be  known,  whether,  in  the  opinion  of  the  Court, 
a  party  was  at  liberty  to  apply  before  action  brought, 
for  a  reference  to  the  Master  to  settle  a  compensation. 

TTie  Master  of  the  Rolls  said,  that  the  Plaintiff  might 
have  come  to  the  Court,  either  for  a  reference  to  the 
Master  to  settle  the  amount  of  compensation  for  the 
injury  suffered,  or  for  liberty  to  bring  an  action,  and 
that  he  ought  to  have  done  so  in  this  instance :  that  this 
was  a  case  in  which  the  Plaintiff  knew,  that  if  he  brought 
an  action,  the  Defendant  would  apply  to  this  Court  to 
stay  the  proceedings,  and  that  therefore  the  Plaintiff 
could  not  be  allowed  his  costs  at  law ;  but  a  reference 
to  the  Master  ought  now  to  be  made,  to  ascertain  what 
was  a  proper  compensation,  by  way  of  damages,  for  the 
arrest  and  imprisonment,  which,  with  the  costs  of  this 
application,  must  be  paid  by  the  Defendant. 
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(fl)  IJ.^W.  655. 


(b)  1  Keen^  749. 


Vol.  I. 
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1839.         The  ATTORNEY-GENERAL  v.  WILKINSON. 

March  15. 

A  charity  was  HpHE  original  foundation  of  the  cbarity  which  was  the 

founded  "for     X        u-     f    r   t.-    •   r  .•  /  j     u  .  •. 

the  relief  of  subject  of  this  information  was  not  proved ;  but  it 

*«®«P??'*i?^      appeared  "that  bv  a  decree  of  the  Chancellor  of  the 

iS.:"  Held,  ^^ 

that  the  cha-  Duchy  of  Lancaster  and  others,  the  commissioners  for 
"'^h"to  be  compounding  with  his  Majesty's  tenants  and  copyholders 
exclusively  of  the  manor  of  Slaidbuniy  bearing  date  the  22d  of  No^ 
rel?erof  par-^  »«iii^  in  the  17th  James  1.,  it  was,  amongst  other 
tie^not  re-  things,  ordered  and  decreed,  that  there  should  be  as- 
rochial  relief,    signed  and  set  out  for  the  copyholders,  freeholders  and 

inhabitants  within  the  township  of  Slaidbumf  parcel  of 
the  said  manor,  550  acres,  parcel  of  the  common  of 
Champion^  whereof  there  was  to  be  set  out  and  allotted, 
io  and  for  the  relief  of  the  poor  of  the  township  ofSlaid- 
bum  for  ever,  three-score  acres,  at  the  rate  of  6d,  for 
every  acre." 

This  information  was  filed  against  the  trustees  in 
whom  these  charity  lands  were  vested,  on  the  certificate 
of  the  charity  commissioners  under  the  2  W*  4.  c.  57«» 
alleging  that  the  rents  of  these  charity  estates  had  been 
'  applied  principally  towards  the  relief  of  poor  receiving 

parish  relief,  and  were  substituted  for  that  relief  which 
would  otherwise  be  supplied  from  the  parish  funds. 

The  information  prayed  a  declaration,  *^  that  accord- 
ing to  the  true  intent  and  meaning  of  the  decree  of  the 
22d  of  November^  17  James  1.,  those  only  of  the  poor  of 
Slaidburn  were  entitled  to  participate  in  the  benefits  of 
the  charity  who  did  not  receive  relief  from  rates  assessed 
for  the  poor,"  and  for  consequential  directions. 

The 
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The  trustees,  by  their  ^inswer,  stated  they  believed 
that  the  income  of  the  lands  was  not  wholly  substituted 
for  that  relief  which  would  otherwise  be  supplied  from 
the  parish  funds ;  and  that  though  that  was  to  a  certain 
extent  the  case,  there  were  other  cases  in  which  persons 
would  rather  forego  the  relief  afforded  by  the  aforesaid 
appUcatioQ  of  such  income,  than  go  to  the  workhouse, 
or  in  which  persons  would  not  receive  relief  to  the  same 
extent  from  the  pariah. 
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Mr.  PembertoH  and  Mr.  Blunl  contended  that  it  had 
been  settled  by  the  authorities,  that  where  property  was 
given  for  the  benefit  of  the  poor,  it  was  an  improper 
application  of  the  charity  funds,  to  apply  them  to  the 
relief  of  the  poor  receiving  parochial  relief,  or  in  aid  of 
the  poor  rates,  by  means  of  which  the  rich  and  not  the 
poor  benefitted.  In  the  Attorney-General  v.  Clarke  (a), 
where  the  gift  was  to  the  poor  inhabitants  of  St.  Leo^ 
nard*Sy  Shoreditchi  the  Master  of  the  Rolls,  Sir  C 
Clarke^  after  stating  that,  '^  as  it  could  not;  be  intended 
that  the  poor  inhabitants  which  were  relieved  by  the 
parish  shoidd  have  benefit  by  that  legacy,  which,  in 
eSect,  would  be  giving  to  the  rich  and  not  to  the  poor,'' 
declared,  that  the  distribution  of  the  legacies  was  to 
be  confined  to  the  poor  inhabitants  of  SL  LeonarcPs^ 
Shoreditcij  not  receiving  alms  (of  the  said  parish) ;  and 
he  ordered  a  scheme  to  be  laid  before  the  Master  for 
such  distribution.  So  in  The  Attorney-General  v.  The 
Corporation  of  Exeter  (&)  it  was  held  by  Sir  John  Leachj 
and  afterwards  by  Lord  Lyndhurstf  that  the  rents  of 
lands  given  *^  for  the  aid  and  relief  of  the  poor  citizens 
and  inhabitants  of  Exeter  who  were  heavily  burthened 
by  fee  form  rents  of  that  city  and  other  impositions  and 

talliages," 


(a)  Ambler,  422. 


{6)  2  Russ,  45.  S.  C.  5  Ruu.  395. 
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1839.  talliages»''  ought  to  be  applied  to  the  relief  of  the  poor 
inhabitants  of  Exeter  not  receiving  parish  relief:  Lord 
Lyndhursti  in  giving  judgment^  observing,  **  If  the  rents 
were  given  in  support  of  the  poor  who  receive  parish 
Wilkinson,  relief,  they  would  be  applied  in  aid  of  the  rich."  Again, 
in  The  Atiomey-General  v.  Gutch^  Reg.  lib.  A.  18S0, 
fol.  i2720  (a),  where  the  rents  of  lands  were  given  for  the 
relief  of  the  poor  of  the  parish  of  St.  ClemenfSf  in  the 
suburbs  of  the  city  of  Oxford,  it  was  declared,  that  such 
rents  ought  to  be  applied  to  the  relief  of  poor  inhabit- 
ants of  that  parish  not  receiving  parochial  relief. 


Mr.  Walker,  contrh,  contended  that  it  had  never  been 
decided  that  poor  i^ersons  receiving  parochial  relief  were 
to  be  wholly  excluded  from  the  benefit  of  a  charity  fund 
given  for  the  poor ;  that  from  the  observations  of  Lord 
EldoUf  during  the  argument  of  the  case  of  The  Attorney^ 
General  v.  ITie  Corporation  of  Exeter  (&),  it  was  clear  that 
he  entertained  a  different  opinion ;  and  his  remarks  on  a 
subsequent  occasion  (c)  shewed  that  he  had  not  changed 
that  opinion ;  the  terms  of  the  gift,  too,  in  that  case, 
were  peculiar,  being  for  those  who  were  heavily  bur- 
thened  by  fee  farm  rents  of  the  city  of  Exeter  and  other 
impositions  and  talliages,  and  roust  have  been  the  found- 
ation of  the  order  made  in  that  case.  In  the  Attorn^ 
General  v.  Clarke,  the  bequest  was  to  the  "poor  in- 
habitants," here  the  charity  was  expressly  **  for  the 
relief  of  the  poor."  The  foundation  of  this  charity 
was  previous  to  the  statute  of  the  43  Eliz.  c.  2.  com- 
pelling the  parishioners  to  provide  for  the  poor,  and 
there  was  nothing  in  that  statute  to  alter  the  previous 
mode  of  application  of  these  charity  funds:   he  also 

referred 


(a)  Shelford't  MortmaWy  628. 


(c)  Page  55. 
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referred  to  the  cases  of  Doe  dem.  Hindson  v.  Kerry  (a) 
and  Tlie  Attorney-General  v.  The  Corporation  of  Ber- 
wick (6),  Wilkinson  v.  Malin.  {c) 

The  Master  of  the  Rolls.  I  think  that  the  course 
which  has  been  followed  by  this  Court,  in  a  series  of 
cases  and  for  a  great  length  of  time,  does  not  leave  me 
at  liberty  to  consider  this  as  an  open  question.  There 
have  been  so  many  cases  before  this  Court  which  have 
been  fully  argued  and  have  been  acquiesced  in,  that  I  do 
not  think  that  it  can  now  be  contended,  that  those  who 
are  in  the  receipt  of  parochial  relief  are  entitled  to  the 
benefit  of  a  charity  intended  for  the  poor.  In  such 
cases  it  was  never  intended  that  the  charity  should 
directly  benefit  the  rich,  although,  it  is  true,  that  you 
can  in  no  way  benefit  the  poor  without  at  the  same 
time,  to  a  certain  extent,  relieving  the  rich,  either  as  to 
their  legal  duty  or  their  moral  obligations. 

In  some  of  the  cases,  the  charity  funds  had  been  ap- 
plied in  aid  of  the  poor  rates,  and  by  this  mode,  in  relief 
of  those  who  were  bound  by  law  to  pay  them,  and  the 
Court  thought  it  necessary  to  prevent  such  an  abuse. 
If  an  additional  gift  were  made  to  poor  persons  who 
received  relief  from  the  parish,  there  might  be  no  ob- 
jection to  such  additional  gift ;  but  in  some  cases  which 
have  come  before  the  Court,  charitable  funds  of  this 
description  have  been  sp  applied,  that  the  poor  have 
received  merely  parish  relief,  and  no  additional  assist- 
ance has  been  afforded  them:  it  was  to  prevent  this 
abuse  that  the  Court  thought  right  to  give  the  charity 
funds  to  persons  who,  but  for  such  gift,  would  have 
received  no  charitable  assistance. 

I  apprehend 

{a)  Duke^sCharitahle  Utei^hy  {b)  1  Tamlyn^2^9. 

Bridgman,  495.  (c)  2  Cr.  Sf  Jer.  656. 

Bb  3 


1839. 


The 

Attorney* 

General 

V. 

Wilkinson. 
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1839. 


The 

Attornet- 

Gembeal 

o. 

Wilkinson. 


I  apprehend  that  it  was  under  these  circumstances 
that  the  rule  was  made  by  my  predecessors,  and  I  do 
not  think  that  I  am  now  at  liberty  to  alter  it ;  the  order 
must  therefore  be,  that  this  fund  ought  to  be  applied 
exclusively  to  the  poor  not  receiving  parochial  relief. 


1839. 
Feb.  27. 

The  affidaYit 
in  support  of 
a  motion  to 
extend  the 
common  in- 
junction 
stated,  on 
belief,  that 
the  answer 
would  contain 
8  discovery 
which,  with 
other  evi- 
dence^  would 
enable  the 
Defendant  at 
law  to  make  a 
good  defence 
to  the  action, 
"  or  tend  ma- 
terially to 
reduce  the 
amount  of  da- 
mages sought 
to  be  re- 
overed  there- 
by:" Held, 
that  this  was 
lufficient 


BARKER  and  Others  v.  BARR. 

T^M'R.  Pemberton  and  Mr.  Purvis  moved  to  extend  the 
common  injunction  to  stay  trial,  on  an  affidavit  of 
one  of  the  Plaintiffs,  which  stated  as  follows :  *'  that 
he  cannot,  as  he  is  advised  and  verily  believes,  safely 
proceed  to  trial  of  the  action  in  the  bill  mentioned,  until 
the  Defendants  shall  have  put  in  their  answer  or  answers 
in  this  suit ;  and  that  he  expects  and  believes  that  the 
answer  or  answers  of  the  Defendants  will  contain  a 
disclosure  and  discovery  which  will,  with  other  evidence 
to  be  adduced  in  the  action,  enable  him  and  the  said 
Richard  Barker  to  make  a  good  defence  at  law  to  the 
said  action,  [or  tend  materially  to  reduce  the  amount  of 
damages  sought  to  be  recovered  thereby."] 

It  will  be  observed  that  the  portion  between  brackets 
is  an  addition  to  the  common  form  of  affidavit  in  such 
cases,  {a) 

Mr.  Kindersley  and  Mr.  WiUcockj  contra. 
Mr.  Pemberton  in  reply. 

77ie  Master  of  the  Rolls  held  that  the  Plaintiffs 
were  entitled  to  the  order  on  this  affidavit. 


(a)  2  Smith'i  Ch,  Pr.  417. 
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1838. 


REEVES  t;.  GILL.  De^'f^-.iB. 

IN  December  1831,  Jay  mortgaged  some  property  to  A.  agreed  to 
^ni    t         t       t      •      e%  m  m    demise  certain 

Coidson^  by  demise  for  1000  years;  m  1835,  300/.  premisei  to  ^. 

being  due  thereon  to  Coulson,  she  assigned  the  property  There  was  an 

for  the  remainder  of  the  term  to  Reeves^  as  a  security  equiuble  in- 

for  130/.     In  November  1835,  •%,  with  the  concurrence  [^^^'/nefj 

of  Catdsorif  released  to  Reeves  his  equity  of  redemption  that  B.  was 

in  the  property,  in  consideration  of  Cotdson  and  Reeves  ^^^^  demise 

releasing  him  from  the  mortgage  debt  of  300/.  from  A.  in 

which  C 
Joined;  and 

It  appeared,  that  in  Trinity  term,  1835,  an  action  of  ^f  n?*4"*: 

111  I  1  .  1      TV  i.      1         ^.       tified  m  ingist- 

ejectment  had  been  brought  agamst  the  Defendant  Gill^  ing  on  J.  ob- 

on   the  several  demises   of  t/oy,   Cotdson  and  Reeves^  taming  a  re- 

to  recover  a  portion  of  the  mortgaged  premises,  of  which  in  order  to  en- 

Gill  had  by  mistake  taken  possession,  and  on  which  he  \q  ^^^  \  ^"^ 

had  erected  some  buildings.  valid  demise. 

On  the  12th  of  March  1836,  an  agreement  was  come 
to  for  compromising  this  action,  one  of  the  terms  of 
which  was,  **  That  Reeves^  one  of  the  lessors  of  the 
Plaintiff,  should  demise  to  Gill  all  the  lands  (describing 
them  ancl  being  those  comprised  in  the  mortgages), 
for  the  sum  of  160/.,  to  hold  to  the  said  W.  Gill  for 
994  years,  at  the  yearly  rent  of  a  pepper-corn.'^ 

This  agreement  was  signed  by  the  attorney  of  the 
lessors  of  the  Plaintiff,  and  by  the  attorney  of  the  De* 
fendant  Gill. 


On  the  16th  of  March  1836,  Cotdson  died;  the  De- 
fendant Morgan  was  her  legal  personal  representative ; 
and  in  consequence  of  a  disagreement  between  the  par- 

Bb  4i  ties 
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18S8.        ties  as  to  the  form  of  the  lease,  this  bill  was  filed  by 
Reeoes  for  a  specific  performance. 

The  Defendant  Gill  insisted,  that  by  the  terms  of  the 
agreement,  the  Plaintiff  alone  was  to  grant  the  lease, 
and  that  the  Plaintiff  was  therefore  bound  to  obtain  a 
release  of  the  equity  of  redemption  firom  Morgan^  the 
representative  of  Coulson^  in  the  first  instance,  and  then 
grant  the  lease ;  while,  on  the  other  hand,  the  Plaintiff 
insisted,  that  it  would  be  sufficient  if  Morgan^  who  was 
willing  to  concur,  joined  in  the  demise  to  the  Defendant. 

A  question  was  also  raised,  as  to  who  was  to  bear  the 
expense  of  Morgan* s  joining  in  the  demise  or  release. 

The  cause  now  came  on,  neither  party  having  entered 
into  evidence. 

Mr.  Tinney  and  Mr.  Reynolds^  for  the  Plaintiff. 

Mr.  Pemberton  and  Mr.  Elderton,  for  the  Defendant 
GiU. 

Mr.  J^.  Parker^  for  the  Defendant  Morgan. 

The  Master  of  the  Rolls. 

This  is  a  case  in  which  the  parties  have  an  interest 
which  is  extremely  small,  and  the  only  question  is,  who 
is  to  bear  the  costs  of  the  suit :  there  is  really  nothing 
else  in  controversy.  I  will  read  the  pleadings  before  I 
decide  that  point ;  I  will^  however,  now  state  the  circum- 
stances. [His  Lordship  recapitulated  tjie  facts  of  the 
case  and  the  correspondence  between  the  parties.]  It 
appears  to  me  that  the  Defendant  would  be  equally 
secure,  whether  the  lease  were  made  by  the  Plaintiff 

alone 
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alone  after  obtaining  a  release  from  Morgan^  or  whether  1838. 
the  demise  were  made  by  the  Plaintiff  and  Morgan 
jointly;  and  the  only  question  which  seems  to  have 
arisen  between  the  parties,'  was  whether  the  costs  of 
Morgan's  joining  should  be  paid  by  one  party  or  the 
other:  to  have  the  matter  settled,  the  Plaintiff  has 
thought  fit  to  file  a  bill  and  have  these  expenses  in- 
curred. 

I  think  that  the  right  of  the  Defendant,  under  the 
agreement,  was  to  have  an  effectual  demise  by  Reeves 
for  the  term  of  994  years,  and  this  would  have  been 
effected  by  Morgan's  joining  in  it.  This  was  what  the 
Defendant  was  entitled  to,  and  there  must,  therefore,  be 
a  decree  for  a  specific  performance;  but  it  does  not 
follow  that  the  Plaintiff  ought  to  have  the  costs  of  these 
proceedings.  There  has  been  a  great  deal  of  unneces- 
sary litigation,  for  a  matter  which  would  only  amount  to 
a  few  pounds.  I  will  read  over  the  pleadings  before 
determining  the  question  of  costs. 


The  Master  of  the  Rolls.  j^^  ,g^ 

I  have  read  the  pleadings  and  reconsidered  the  agree- 
ment in  this  case,  and  am  of  opinion,  that  the  agreement 
of  the  12th  March  18S6  is  so  expressed,  that  the  Defend- 
ant had  great  reason  to  consider,  that  the  demise  there- 
by contemplated,  was  to  be  made  by  the  Plaintiff  alone, 
and  consequently,  that  the  expense  of  the  demise,  which 
he  agreed  to  bear,  was  the  expense  of  a  demise  to  be 
executed  by  the  Plaintiff  alone. 

Soon  after  the  date  of  the  agreement,  it  appeared, 
and  it  is  now  properly  admitted,  that  a  demise  by  the 
Plaintiff  alone  would  not  have  been  effectual,  by  reason 

of 
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1838.  of  the  equity  of  redemption  of  the  term  of  1000  years 
being  vested  in  Miss  Coulsan  or  her  executor ;  and  it  is 
properly  admitted  by  this  bill,  that  the  demise  which 
the  Defendant  is  bound  to  accept,  is  a  demise  in  the 
making  of  which  the  representative  of  Miss  Coulson  is 
to  join  the  Plaintiff. 

The  question  arose  between  these  parties,  whether 
the  Plaintiff  ought  to  procure  a  release  of  the  equity  of 
redemption ;  that  was  the  only  way  in  which  he  could 
enable  himself,  individually,  to  make  the  demise  which 
he  had  contracted  to  do,  and  it  was  therefore  suggested, 
as  I  think,  very  naturally,  by  the  counsel  for  the  De- 
fendant, that  the  Plaintiff  ought  to  procure  such  release. 
He  refused,  and  I  think  that  he  was  entitled  to  refuse, 
provided  he  was  willing  to  adopt  another  mode  of  giving 
to  the  Defendant  an  effectual  demise ;  and  he  was  so 
willing,  and  accordingly  offered  to  procure  Thomas 
Morgan^  the  representative  of  Miss  Coulson^  to  join. 
After  some  hesitation,  the  Defendant  agreed  to  accept  a 
demise  from  the  Plaintiff,  directed  by  Morgan^  or  in 
which  Morgan  joined,  provided  that  the  Plaintiff  would 
pay  the  extra  expense;  and  now  the  only  question 
between  the  parties  was,  which  of  them  should  pay  the 
extra  expense  occasioned  by  the  necessity  of  making 
Morgan  a  party  to  the  demise.  My  opinion  is,  that 
according  to  the  true  effect  of  the  agreement,  and  under 
the  circumstances,  the  extra  expense  ought  to  have  been 
paid  by  the  Plaintiff;  and  if  the  Defendant  had  adhered 
to  his  letter  of  the  16th  September  1836,  and  the  suit 
had  followed,  that  all  the  costs  of  it  would  have  fallen 
upon  the  Plaintiff.  I  think  that  the  Plaintiff  ought  not 
to  have  refused  to  pay  those  extra  costs;  but  having 
refused,  the  Defendant  unfortunately  withdrew  from  his 
former  offer  to  accept  a  demise  in  which  Morgan  joined, 
and  again  required  a  release.     His  letter  of  the  8th 

November 
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November  was,  I  think,  erroneous,  in  again  asking  for  a  1838* 
release,  but  it  was  expressed  in  terms  showing  a  manifest 
disposition  to  conciliate,  and  as  I  think  amounting  to  an 
offer,  that  if  his  mode  of  settling  the  matter  by  release 
was  acceded  to,  he  would  pay  the  costs  of  it  If  there 
bad  been  an  equally  proper  disposition  to  conciliate  on 
the  other  side,  I  think  that  this  suit  would  not  have 
taken  place;  but  the  Plaintiff  filed  this  bUI,  insisting 
that  the  Defendant  was  not  entitled  to  a  release  of  the 
equity  of  redemption,  but  bound  to  accept  a  lease  in 
which  Morgan  joined  ;  and  by  the  answer,  the  De- 
fendant, instead  of  insisting  on  the  claim  stated  in  his 
letter  of  the  16th  September^  which  I  think  proper,  has 
again  insisted  that  he  is  entitled  to  a  release ;  and  the 
substantial  question  in  the  cause  being,  whether  the  De- 
fendant is  entitled  to  a  release  or  bound  to  accept  a  lease 
in  which  Morgan  joins,  the  Defendant  has  so  framed 
his  answer^  as  to  make  it  necessary  for  the  Plaintiff  to 
proceed  to  a  hearing ;  and,  under  the  circumstances,  I 
think  that  the  Plaintiff  is  entitled  to  the  costs  of  the 
suit,  but  is  not  entitled  to  throw  upon  the  Defendant  the 
extra  costs  of  procuring  Morgan  to  join  in  the  lease. 

Decree,  specific  performance  with  costst 
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1839. 


Dec.  22. 

1839. 
March  S8. 

A  single  ex- 
ception, taken 
to  the  Mas- 
ter's certifi- 
cate allowing 
four  inter- 
rogatories, 
affirmed  that 
<'  Uie  Master 
ought  not  to 
have  so  cei^ 
tified,  but 
ought  to 
have  dis- 
allowed such 
interrogato- 
ries:" Held, 
that  in  order 
to  succeed  on 
the  exception, 
it  must  be 
shewn  that  all 
the  four  in- 
terro^tories 
were  im- 
proper. 


COTHAM  V.  WEST. 


TTNDER  the  decree  in  this  cause,  the  Master  had 
^^  allowed  the  Plaintiff  to  exhibit  four  interrogatories 
for  the  examination  of  the  Defendant. 


The  Defendant  took  one  exception  to  this  certificate 
in  the  following  form :  —  ^'  For  that  the  said  Master 
hath  in  and  by  his  said  certificate  certified,  that  he  has 
settled  and  allowed  certain  interrogatories,  which  had 
been  exhibited  before  him  on  behalf  of  the  said  Plain- 
tiff, for  the  examination  of  the  Defendants,  and  had 
caused  the  said  interrogatories  to  be  engrossed  on 
parchment ;  wkereas  ike  said  Master  ought  not  to  have 
so  certified^  but  ought  to  have  disallowed  such  inierroga" 
iories  ;  in  all  which  particulars  the  said  Defendant  doth 
except  to  the  said  certificate." 

A  question  arose,  whether,  if  it  were  shewn  that  the 
Master  was  wrong  as  to  one  of  the  interrogatories,  the 
exception  to  his  certificate  would  succeed ;  or  whether, 
under  this  particular  form,  the  exception  must  succeed 
in  the  whole  or  fail  altogether. 


Mr.  Walker^  in  support  of  the  exception. 
Mr.  Pemberton  and  Mr.  Piggott^  contrd. 


The  Master  of  the  Rolls  was  of  opinion  that  this  ex~ 
ception  challenged  the  correctness  of  the  whole  certifi- 
cate of  the  Master,  and  that,  therefore,  the  exceptant 

could 
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could  not  succeed  in  part;  and  he  over-ruled  the  ex-        1839. 
ception.  (a)  "^^ 

V, 

'  West. 


The  Master  was  directed  to  take  an  account  of  the         1839. 
rents  of  the  real  estates  of  the  testator  which  had  come  ^  . ,  .* 

Sums  paid  by 
into  the  hands  of  his  executor,  Thomas  West^  or  to  the  an  executor 

hands  of  James  Underhill  fVest^  his  personal  represent-  ^^,°  *" '"" 

ative;  and  he  was  to  make  annual  rests  and  charge  in-  perty  tor  his 

terest ;  and  he  was  also  to  inquire  what  purchases  and  cann^Tbe^*' 

mortgages  had  been  made  out  of  the  rents,  and  whether  allowed  by 

they  were  beneficial  to  the  infant  Plaintiff*;  and  what  under  a  di- 

sum  had  been  properly  expended  in  the  repairs  of  the  section  *«  to 

estate;  and  the  parties  were  to  be  examined  on  inter-  allowances.** 
rogatories,  as  the  Master  should  direct,  who,  on  taking 
such  account,  teas  to  make  unto  the  parties  aU  just  aUaixh 
ances. 


James  Underhill  West,  after  the  death  of  his  father, 
had  made  an  allowance,  out  of  the  rents,  for  the  main- 
tenance and  support  of  the  infant  Plaintifil 


i\  The  Master  to  whom  the  cause  had  been  referred, 
was  of  opinion  that  he  could  not,  under  the  terms  of 
this  decree,  allow  the  sum  expended  in  the  maintenance 
of  the  infant,  as  just  allowances ;  and  the  case  came  be- 
fore the  Court  on  the  petition  of  James  Underhill  West. 

The  Master  of  the  Rolls  concurred  in  opinion  with 
the  Master. 

Mr.  Pemberton^.Mr.  Kindersley^  Mr.  WaUcer^  Mr.  Pig" 
gott  and  Mr.  Torrianoj  for  different  parties,  {b) 

(a)  See  Peanon  ▼.  Knapp^  {ft)  Orders  were,  however, 
1  MyL  i  K.  319,,  and  Moore  ▼.  made  in  this  case,  by  arrange* 
Lang/ord,  6  Sim.  385.  ment. 
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1S39. 


M^  5^  4. 


Where  a  bill 
is  filed  by  a 
patentee  for 
an  injunction 
to  restrain  an 
alleged  in- 
fringement of 


BACON  V.  6POTT1SWOODE. 
BACON  V.  JONES. 

TN  this  case  it  appeared  that  the  Plaintiff,  Biugk  Ford 

BacoHj  and  a  Mr.  Hutchinson^  had  .each  obtained 

patents  for  improvements  in  the  construction  of  the 

common  Argand  gas-burner.   The  Plaintiff's  patent  was 

Ktent'Ss  granted  in  My  1829,  and  that  of  Uv.Huichinson'm 

Plaintiff  is  not  October  18S4f.     The  invention,  in  both  cases,  consisted 

from  asking      ^^   an   alteration   in   the   interior   cylindrical   passage, 

for  an  in-         throuffh  which  the  atmospheric  air  passes  to  supply  the 

junction  at  die  °  ^  .ri« 

hearing, by  the  oxygen  necessary  for  the  combustion  of  the  inner,  sur- 

fact  of  hisnot  j-       ^^  ^^^  •  j.  ^j-      ^^     j,^  ^j^^  common  Arsandhxxm&r 

having  applied  j  b  .       . 

for  it  on  an       the  passage,  in  its  whole  extent,  forms  a  cylindrical  tube 

motion^" buf  of  uniform  diameter;  the  Plaintiff's  invention  consisted, 
the  not  mov-  in  effect,  in  placing  internally,  at  the  top  of  this  pas- 
junction  im-  sage,  a  solid  metal  ring  of  peculiar  shape,  described  in 
poses  on  the  ^j,g  specification  as  "  a  cylindrical  piece  of  metal,  having 
such  a  case,  a  hollow  frustrum  of  a  cone  formed  in  it  internally,  as 

?f  miKu"  s*^^^"  ®^  H  (*^  ^«  diagram).  This  frustrum  of  a 
a  clear  and  hollow  cone  is  inveited^  by  which  means  the  smallest 
unexception-  .-ijij  j/»-.i  /• 

able  title  at      aperture  is  placed  downwards,  tormmg  the  means  of 

the  hearing :     Hmitinir  the  supply  of  air  to  the  internal  part  of  the 

and  II  he  fails  o  » *  ^  % 

in  that,  and      flame ;  and  by  making  the  part  from  H  to  6  conical  or 

"**  "^^^iP*"®^*'  any  shape  that  will  permit  the  air  to  spread  or  expand 

tained  an  in-    SO  as  to  strike  or  impinge  on  the  flame,  a  great  increase 

wiirnot  bi''  ^'"  ^^&^^  ^^'^  ^^  effected  by  this  additional  appendage," 
allowed  to  use  In 

the  facts 

proved  in  the  cause,  as  evidence  of  a  primA  facie  case,  giving  him  a  right  to  further 
time,  for  the  purpose  of  enabling  him  to  establish  more  satistactorily  his  legal  title. 
A  patentee  brought  the  cause  to  a  hearing  without  having  previously  moved  for 
an  injunction,  and  the  Court  being  of  opinion,  that  on  the  evidence  then  produced 
an  injunction  would  not  have  bee^i  granted  on  an  interlocutory  application,  refused 
tor  etain  the  bill,  to  give  the  patentee  an  opportunity  of  establishing  his  right 
at  law,  but  dismissed  it  with  costs. 
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In  Mr.  Hutchinsarfs  improvement,  the  interior  air 
passage  was  gradually  contracted  upwards,  in  a  curvi- 
linear form,  until  it  nearly  reached  the  extremity,  and 
from  that  point  k  increased,  in  a  right  line,  to  the  top, 
forming  a  conical  passage ;  so  that  the  construction  of 
the  upper  part  was  in  both  cases  very  similar. 

The  object  of  both  improvements  was  to  produce  a 
more  brilliant  flame  and  to  diminish  the  consumption 
of  gas. 

The  Defendants  in  the  first  case,  who  were  members 
of  a  gas  company,  caused  a  quantity  of  HutchinsorCs 
patent  burners  to  be  made  by  Messrs.  Jones  and  Talty^ 
(the •  Defendants  in  the  second  suit,)  to  the  value  of 
150/.,  which  they  supplied  to  their  customers  at  the 
same  prices  as  they  paid  for  them. 

The  Plaintiff,  considering  this  to  be  an  infringement 
of  his  patent  right,  filed  his  bill,  in  Ocfo^^l  835,  against 
the  company,  which,  after  stating  the  Plaintiff's  patent, 
contained  this  allegation :  —  *'  That  the  Defendants  have 
manufactured,  or  ordered  or  caused  to  be  manufactured, 
and  have  used  for  their  own  benefit,  and  sold  to  divers 
persons  for  their  own  profit,  divers  large  quantities  of  a 
certain  gas  lamp  or  burner,  which  they  call  a  double 
cone  burner,  and  which  is  a  counterfeit  or  imita- 
tion of  the  aforesaid  patent  gas-burner,  in  direct  and 
gross  violation  and  infringement  of  the  said  exclusive 
patent  right  of  Plaintiff."  And  afler  certain  charges 
tending  to  shew  the  piracy,  the  bill  contained  this 
statement:  ^^That  the  Defendants  sometimes  pretend, 
that  such  counterfeit  and  pirated  gas-burner  was  not, 
nor  is  the  same  manufactured  or  ordered,  or  caused 
to  be  manufactured  or  used  or  sold   by  them,  or  for 

their 
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their  use,  profit  or  benefit;    whereas  Plaintifi  charge 
the  contrary  of  such  pretences  to  be  true." 

The  bill  prayed  ^*  That  the  Defendants  might  be  de- 
creed to  render  an  account  of  all  the  said  counterfeit 
burners,  which  had  been  at  any  time  theretofore  manu- 
factured or  used  and  sold  by  the  Defendants,  or  by  any 
person  or  persons  by  their  orders,  and  of  all  such  burners 
as  they  still  had  in  their  possession ;  and  to  pay  to  Plain- 
tiils  all  such  gains  and  profits  as  had  been  received  or 
had  accrued  to,  or  as  might  have  been  received  or  have 
accrued  to  the  Defendants,  from  the  manufacture,  use 
and  sale  of  the  said  counterfeit  gas  burner,  by  reason 
and  in  consequence  of  the  same  being  an  imitation  or 
counterfeit  of  the  aforesaid  improved  patent  gas  lamp 
or  burner;"  and  for  an  injunction. 

The  Plaintifis  had  already,  in  August  1835,  filed  a 
bill,  similar  to  this,  in  form,  against  Messrs.  Jones  and 
Talby,  the  manufacturers ;  and  the  Defendants,  in  both 
cases,  insisted  tliat  the  making  and  using  Hutchinson's 
patent  burners  was  no  infringement  of  the  Plaintifif's 
patent. 

The  Plaintiffs  made  no  application  for  an  injunction 
before  the  hearing ;  both  parties  went  into  evidence  as 
to  the  two  patents,  and  the  case  now  came  on  for  hear- 
ing on  that  evidence  and  on  certain  admissions  between 
the  parties :  the  Plaintiffs  admitting,  that  the  company 
had  sold  the  Hutchinson  burners  only  to  the  persons 
whom  they  supplied  with  gas,  and  had  not  sold  the 
same  to  any  other  persons,  and  that  they  ^^  had  not 
derived  any  profit  from  the  sale  of  the  said  last-men- 
tioned gas-burners,  they  having  been  sold  at  the  same 
prices  as  were  paid  to  the  manufacturers  for  the  same." 


Except 
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Except  any  inference  which  might  arise  from  the  cir- 
cumstance of  the  admitted  sale  of  Hutckinsovfs  burners 
to  their  customers,  there  was  no  evidence  of  the  com- 
pany having  used  them. 

Th<  two  cases  were  heard  in  succession ;  the  state- 
ments  and  arguments  were  very  nearly  the  same  in  both 
cases. 

Mr.  G.  Richards^  Mr.  James  Parker^  and  Mr.  Hum-- 
jihrey^  for  the  Plaintiffs,  contended  that  Hutchinson*s 
burners,  which  had  been  made  and  used  by  the  De- 
fendants, were  a  mere  modification  of  the  Plaintiff's, 
that  the  Plaintiff's  invention  formed  the  substratum  of 
the  Hutchinson  patent,  and  that  so  far  it  could  not  be 
used  until  the  Plaintiff's  patent  had  expired.  Ex  parte 
Fox.  (a) 

They  also  contended,  that  there  having  been  an  ex- 
clusive enjoyment  by  the  Plaintiffs  of  the  patent  until  the 
piracy  by  the  Defendants,  it  was  the  practice  of  the 
Court,  in  such  cases,  to  grant  an  injunction  in  the  first 
instance,  without  putting  the  patentee  to  establish  the 
right  by  an  action  at  law.    Hill  v.  Thompson,  {b) 

That  although  it  had  been  admitted  that  the  company 

had  made  no  profits  by  the  sale  of  the  burners,  yet  it 

was  clear  that  they  had  made  a  collateral  profit  from 

the  use  of  them  by  their  customers ;  for  the  evidence 

shewed  that  a  considerable  saving  in  the  consumption  of 

gas  must  have  been  effected  by  the  use  of  the  improved 

burners,  and  that  consequently,  this  case,  as  against  the 

company,  was  similar  to  the  case  of  CrossUy  v.  The  Derby 

Gas  Light  Company  (c),  where  the  Defendants,  having 

used 

{a)  I  Ves,  4-  B. 67.  (c)  \  R.  ^  M.\e6.i'5  MyL  * 

{b)  5  Mer.  622.  Cr,  428.;  and  4  Afyl.  ^  K.  72. 
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used  the  Plaintiff's  patent  gas  meters,  and  having,  by 
such  means,  effected  a  great  saving  in  expense,  the 
Court  referred  it  to  the  Master  to  take  an  account  of 
what  profits  had  been  received,  and  what  benefit  derived 
from  the  use  of  such  gas-meters  as  were  made  or  manu- 
factured during  the  existence  of  the  letters  patent,  from 
six  years  previous  to  filing  the  Plaintiff's  bill  down  to 
that  time ;  and  the  Defendants  were  decreed  to  pay  the 
amount  with  all  costs. 


That  the  Court  would  grant  an  injunction  where  there 
could  be  no  account.  Universities  of  Oxford  and  Cam^ 
bridge  V.  I^ichard^on.  {a) 


Mr.  PembertoUf  Mr.  Kindersley  and  Mr.  Simons^  con^ 
trdy  contended  that  the  Plaintiffs'  patent  was  invalid,  in 
consequence  of  the  uncertainty  of  the  specification,  and  of 
the  nature  of  the  alleged  invention ;  but  if  not,  then  that 
the  Hutchinson  patent  was  an  independent  discovery,  and 
not  a  piracy  of  the  Plaintiffi ;  that  the  Plaintifis  having 
neglected  to  move  for  an  injunction,  had  precluded 
themselves  from  asking  for  one  at  the  hearing.  They 
insisted  that  this  Court  had  no  jurisdiction  to  give  a 
Plaintiff  a  remedy  for  an  alleged  piracy,  unless  he  could 
make  out  that  he  was  entitled  to  the  equitable  interposi- 
tion of  this  Court  by  injunction,  which  the  Plaintiffs 
had  not  done  in  this  case;  and  that  therefore,  they  were 
not  entitled  to  any  account  or  relief.  No  relief  had  been 
asked  against  the  Company  in  respect  of  the  selling, 
because  it  had  been  admitted  that  they  had  made  no 
profit  thereby,  and  as  to  the  other  relief  now  asked  at 
the  bar,  in  respect  of  the  benefit  which  the  company 
might  have  derived  from  the  use  of  the  burners,  no  such 
case  had  been  alleged  by  the  bill,  and  no  evidence  ex- 
isted as  to  that  fact.     They  insisted,  that  as  the  case 

now 

^  (fl)  6  Vet.  704, 
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now  stood  upon  the  evidence,  the  Plaintiff  had  not  satis-* 
factorily  made  out  his  case  against  the  Defendants ;  and 
that  after  the  laches  exhibited  by  the  Plaintiffs,  they 
were  not  entitled  to  any  further  delay  or  to  any  indul- 
gence from  the  Court,  to  enable  them  to  make  out  a 
case  which  they  had  failed  in  doing  upon  the  evidence 
at  the  hearing. 

Mn  6.  Richards,  in  reply}  contended  that  if  any  doubt 
existed,  the  Plaintiff  was  at  least  entitled  to  have  an  op- 
portunity of  shewing  the  validity  of  the  patent  at  law. 


1839. 


The  Master  of  th^  Rolls.  I  will  not  now  decide 
the  principal  question  in  the  cause :  but  there  are  two 
points  on  which  I  will  now  express  my  opinion.  I  think 
that  if  a  Plaintiff  be  entitled  to  an  injunction  on  the 
merits  and  on  the  evidence  produced  at  the  hearing,  he 
is  not  to  be  deprived  of  that  right,  because  he  has  not 
moved  for  an  injunction  at  a  previous  stage  of  the  cause. 
The  answer  may  be  so  speedily  put  in,  and  so  framed, 
that  it  would  be  perfectly  absurd  for  the  Plaintiff  to 
move  for  an  injunction,  although  he  might  be  entitled 
to  an  Injunction  upon  the  merits  at  the  hearing.  The 
other  point  is  this,  that  even  if  the  Plaintiffs  should  be 
entitled  to  an  injunction  against  the  company,  they  will 
not  be  entitled  to  any  account.  The  bill  alleges,  that  the 
Defendants  have  sold  and  used,  it  being  the  fact  that  they 
have  sold  for  no  profit,  and  it  not  appearing  that  they 
have  used  otherwise  than  by  furnishing  the  burners  to 
their  customers.  I  am  not  prepared  to  say,  that  although 
the  Defendants  have  sold  the  burners  without  profit,  yet 
(hat  they  have  not  derived  a  collateral  profit  from  the  use 
of  them  by  their  customers:  that  case,  however,  is  neither 
alleged  by  the  bill,  nor  is  it  proved.  Supposing  the  de* 
eision  in  Crosdey  v.  The  Derby  Gas  Light  Company  to  have 
been  correct,  I  am  of  opinion  that  the  circumstances  of  the 

Cc  2  two 
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two  cases  are  materially  different ;  in  that  case  I  think 
tlie  allegations  in  the  bill  were  very  different  from  those 
in  the  present  case;  and  I  am  of  opinion  that,  even 
if  the  Plaintiffs  are  entitled  to  an  injunction,  they 
are  not  entitled  to  an  account;  and  that  they  are  not 
now  to  be  deprived  of  an  injunction,  because  they 
have  not  applied  for  one  at  an  anterior  stage.  The 
Court  will  not  impute  to  the  Plaintiffs  the  delay  in 
bringing  the  cause  to  a  hearing,  which  has  arisen  from 
the  pressure  of  business  in  the  Court :  the  Plaintiffs  in 
this  respect  have  done  all  they  could,  but  at  the  same 
time  it  must  be  observed,  that  they  have  not  in  the  mean 
time  brought  an  action  at  law  to  establish  their  right, 
although  they  were  aware  of  the  infringement  of  their 
patent. 


May  4.  The  Master  qf  the  Rolls. 

These  two  bills  were  filed  to  obtain  an  injunction  to 
restrain  an  alleged  infringement  on  the  Plaintiff's  patent, 
and  for  consequential  accounts.  When  a  cause  of  this 
kind  is  brought  to  a  hearing  (an  occurrence  which  does 
not  frequently  happen),  it  is  for  the  purpose  of  having 
an  injunction  made  perpetual  or  continued  during  the 
legal  right  of  the  Plaintiff  under  his  patent;  and  it 
appears  to  me,  that  however  unusual  the  circumstance 
may  be,  the  Plaintiff  is  not  precluded  from  asking  for 
an  injunction,  by  the  fact  of  his  not  having  applied  for  it 
on  interlocutory  motion :  but  the  usual  course  being,  to 
ask  for  the  injunction  as  an  immediate  protection,  on 
interlocutory  motion,  and  the  Court  having  then  an  oppor- 
tunity of  directing  such  proceedings,  if  any,  as  may  be 
required  to  determine  the  validity  of  the  patent,  it  seems, 
that  the  Plaintiff,  if  he  omits  to  move  for  the  injunction 
at  an  early  period  in  the  cause,  first  shews  that  he  does 

not 
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not  consider  the  injunction  as  immediately  necessary  for 
the  protection  of  his  interests,  and  next  imposes  upon 
himself  the  obligation  of  making  out  a  clear  and  unexcep- 
tionable title  at  the  hearing.  It  would  be  very  incon- 
venient, if  the  Plaintiff,  having  neglected  to  employ  the 
means  in  his  own  power,  or  which  the  Court  would 
have  afforded  him  to  establish  the  validity  of  his  patent, 
should  be  permitted  to  avail  himself  of  doubts,  which 
he  has  himself  left,  for  the  purpose  of  obtaining  further 
time  to  do  the  same  thing  which  he  ought  to  have  done 
before.  I  think  that  at  the  hearing  of  the  cause,  the 
Court  has  to  look  at  the  facts  produced  in  evidence,  for 
the  purpose  of  considering  whether  a  perpetual  injunc- 
tion should  then  be  granted.  On  an  interlocutory 
order,  it  has  to  look  at  the  facts  produced  in  evidence, 
for  the  purpose  of  considering  whether  an  injunction 
should  be  granted  till  the  right  can  be  tried  or  further 
investigated.  It  is  truly  said,  that  where  a  patent  has 
been  granted,  and  there  has  been  an  exclusive  posses- 
sion of  some  duration  under  it,  the  Court  may  interpose 
its  injunction,  without  putting  the  party  previously  to 
establish  the  validity  of  his  patent  by  an  action  at  law ; 
but  this  interposition  must  nevertheless  depend,  to  a 
considerable  extent,  on  the  circumstances  of  the  case 
and  the  nature  of  the  defence.  The  Court  is. not  bound 
to  grant  the  injunction,  merely  because  a  patent  ^has 
been  granted  and  exclusively  enjoyed  for  some  time ; 
and  when  the  cause  is  brought  to  hearing,  I  apprehend 
that  the  .Plaintiff  ought  to  shew  his  title  clearly  :  and 
that,  if  he  fails  in  that,  and  has  not  previously  obtained 
an  injunction,  he  will  not  be  allowed  to  use  the  facts 
proved  in  the  cause,  as  evidence  of  a  primA  facie  case, 
giving  him  a  right  to  further  delay,  for  the  purpose  of 
enabling  him  to  establish,  more  satisfactorily,  the  legal 
title,  upon  which  alone  his  equity  is  founded. 


1839. 
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In  this  particular  case,  having  regard  to  the  nature  of 
the  patent  and  the  specification,  and  to  the  defence,  the 
nature  of  the  alleged  infringement,  and  all  the  facts 
which  have  been  now  proved,  I  think  that  the  Court 
would  not,  upon  the  same  facts,  have  granted  or  con- 
tinued an  injunction  previously  to  the  validity  of  the 
patent  being  established  by  an  action  at  law ;  and  there- 
fore, that  the  Plaintiff  has  not  done  that,  which  it  appears 
to  me  he  must  be  deemed  to  have  undertaken  to  do, 
before  he  set  down  his  cause  for  hearing ;  — -  he  has  not 
made  out  a  clear  and  unexceptionable  title;  and  having 
failed  to  do  so,  the  question  which  I  have  had  to  con- 
sider in  his  favour,  is  whether  the  bills  should  be  re- 
tained for  a  year,  in  order  to  give  him  an  opportunity  of 
now  bringing  actions ;  but,  for  the  reasons  which  I  have 
stated,  I  think  that  this  ought  not  to  be  done;  and 
having  regard  to  the  nature  of  the  suit  and  the  sort  of 
jurisdiction  which  the  Court  exercises  in  such  cases,  I 
am  of  opinion  that  the  bills  must  be  dismissed  with 
costs. 


March  25.  S5. 


HALDENBY  v.  SPOFFORTH. 


A  trust, "to      JDOBERT  HALDENBY,  the  testator  in  this  case, 

make  sale  and  jt  t  ,  '  » 

by  his  will  dated  in  December  1809f  afler  giving 

his  dwelling-house  to  his  wife  for  life,  she  paying  a  rent 
of  sol.  a  year  for  the  same,  devised  all  his  real  estate  to 
Robert  Spqffbrthj  Robert  Spqffbrth  the  younger  and  John 
Pierson^  in  fee ;  and  he  also  bequeathed  to  them  his  per« 
sonal  estate,  upon  certain  trusts  for  sale,  which  were  in 
in^'anT^en-"    ^^®  following  terms :  "  Upon  trust  that  they,  my  said 

tion  on  tho^ 

part  of  the 

testator,  that  his  whole  real  estate  should  be  converted. 


dispose  of" 
the  testator's 
real  estates, 
by  private 
sale  or  public 
auction, 
Held,  not  to 
authorise  a 
mortgage 


trustees. 
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trustees,  or  the  survivors  or  survivor  of  them,  or  their 
successors  to  he  appointed  as  hereafter  directed,  shall 
and  do,  as  soon  as  conveniently  may  be  after  my  decease, 
fnake  sale  and  dispose  of  all  my  said. real  estates,  and  all 
such  part  or  parts  of  my  said  personal  estate  and  effects, 
as  shall  not  consist  of  monies  or  securities  for  money, 
and  every  part  thereof  respectively,  either  by  private 
sale  or  public  auction,  and  in  such  parcels  and  lots,  and 
at  such  time  and  times  as  to  them,  my  said  trustees,  or 
the  survivors  or  survivor  of  them,  or  their  successors, 
shall  seem  fitting  or  advisable,  for  the  most  money,  and 
best  price  or  prices,  that  at  the  time  or  respective  times 
of  such  sale  or  sales,  can  be  reasonably  had  or  gotten 
for  the  same,  unto  such  person  or  persons  as  shall  be 
willing  to  purchase  the  same  respectively ;  and  shall  and 
do  convey  and  assure  the  same  real  estates,  unto  such 
purchaser  or  respective  purchasers  thereof  accordingly. 
And  I  hereby  declare  and  direct,  that  the  receipt  or 
receipts  of  my  said  trustees,  or  the  survivors  or  survivor 
of  them,  or  their  successors  for  the  time  being,  shall  be 
a  good,  valid  and  sufficient  acquittance  and  discharge,  or 
good,  valid  and  sufficient  acquittances  and  discharges, 
to  the  person  or  persons  respectively,  who  shall  become 
the  purchaser  or  purchasers  of  all  or  any  part  of  my 
said  estates  hereby  directed  to  be  sold,  for  all  or  any 
part  of  the  money  to  be  by  him  or  them  paid  for  the 
same,  or  so  much  thereof  as  in  such  receipt  or  receipts 
respectively  shall  be  acknowledged  to  be  received ;  and 
that  the  person  or  persons  respectively,  who  shall  become 
such  purchaser  or  purchasers,  shall  not,  after  paying 
his,  her  or  their  said  purchase  money  to  my  said 
trustees,  or  the  survivors  or  survivor  of  them,  or  their 
successors  for  the  time  being,  or  to  his,  her  or  their 
order,  be  answerable  or  accountable  for  the  mis-ap- 
plication or  non«application  of  the  same  or  any  part 
thereof." 

Cc  4  And 
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And  he  directed  his  trustees  to  get  in  his  personal 
estate,  and  to  apply  the  monies  ^*  to  arise  and  be  pro- 
duced from  the  sale  and  sales  of  his  said  real  estates^ 
and  by  and  from  the  rents^  issues  and  profits  thereof 
respectively,  in  the  meantime^  and  until  such  sale  and 
sales  should  be  respectively  made  and  perfected,"  and 
of  the  money  to  arise  from  his  personal  estate,  in  the 
first  place,  to  pay  his  debts,  &c« ;  and  in  the  next  place, 
to  raise  a  sum  of  3000^,  the  interest  to  be  paid  to  his 
wife  for  life,  and  which,  after  her  death,  was  to  be  applied 
in  the  same  way  as  the  residue  of  the  proceeds  of  the 
sales ;  and  in  the  next  place,  to  pay  each  of  the  testator's 
three  daughters  the  sum  of  1200/.,  and  as  to  all  the 
residue  *'  of  the  monies  to  arise,  be  produced  and  got 
in  as  aforesaid,"  to  divide  the  same  between  his  six  sons. 


The  will  contained  powers  of  maintenance  and  ad- 
vancement; and  also  a  power  for  the  acting  trustees  or 
trustee  to  appoint  new  trustees  in  the  place  of  any 
trustee  who  should  ^^  depart  this  life,  or  be  desirous  of 
being  discharged  from  the  aforesaid  trusts,  or  should  be 
about  to  reside  beyond  the  seas,  or  should  neglect  or 
refuse,  or  become  incapable  or  unfit  to  act  in  the  said 
trusts  before  the  same  should  be  fully  executed :"  and 
the  testator  appointed  Robert  Spoffin*th^  Bcbert  Spaffbrik 
the  younger  and  John  Pierson^  executors  of  his  will. 

The  testator  died  in  1815,  and  his  will  was  proved  by 
Robert  Spqffbrth  the  younger,  and  John  Pierson,  the 
other  trustee  having  declined  to  act. 


By  a  deed  dated  in  October  1815,  Robert  Spqffbrth 
the  younger  and  John  Pierson^  appointed  Gervas  Seaton 
a  trustee  in  the  place  of  Robert  Spoffbrfh  the  elder,  and 
the  estate  of  the  testator  was  conveyed  to  the  three 
trustees  on  the  trusts  of  the  will. 

By 
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By  indentures  dated  respectively  the  28d  and  24th  of 
Augua  1822,  and  made  between  Boberi  Spqffbrth  the 
younger,  John  Pierson  and  Gervas  Seaton,  described  as 
devisees  in  trust  and  executors  of  the  will  of  the  testa- 
tor, of  the  one  part,  and  Thomas  Musgrave,  of  the  other 
part,  Mobert  Spqffbrth  the  younger,  John  Pierson  and 
Gervas  Seaton^  by  force  or  virtue  of  the  powers  or 
authorities  contained  or  given  by  the  testator's  will, 
conveyed  a  part  of  the  freehold  property  of  the  testator 
to  Thomas  Musgrave  in  fee,  subject  to  redemption  on 
payment  of  J600L  and  interest. 

This  bill  was  filed  by  two  of  the  testator's  daughters 
whose  legacies  remained  unpaid,  and  the  question  was, 
whether  the  mortgage  to  Musgrave  was  authorbed  by 
the  power  of  sale  contained  in  the  testator's  wilt. 

The  mortgagee,  by  his  answer,  stated  his  belief  that 
the  1600/.  was  received  by  Gervas  Seaion^  and  by  him 
applied  to  the  purposes  of  the  trusts  of  the  testator's 
wilL 

Mr.  Pemberton  and  Mr.  Kenyon  Parker^  for  the 
Plaintifis,  contended  that  it  was  not  a  due  execution  of 
the  power  to  raise  money  by  mortgage,  and  that  the 
mortgage  was  therefore  invalid  as  against  the  Plaintiffs. 
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Mr.  G.  Bichards  and  Mr.  £.  P.  Smith,  for  Musgrave 
the  mortgagee,  contended,  that  under  the  above  power, 
the  trustees  were  authorised  to  raise  money  by  a  mort- 
gage, which  was  a  conditional  sale ;  Mills  v.  Banks,  (a) 
That  the  direction  to  apply  the  rents,  issues  and  profits, 
towards  the  purposes  stated  in  the  will,  authorised  either 
a  sale  or  mortgage ;  Allan  v.  Backhouse,  {b)    They  cited 

M'Leod 
(a)  3  P.  Wms.  1.  (b)  S  Fes.  ^  B.6S* 
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M*Leod   V.  Drummond  (a),     Andrew    v.    Wrigletf  (i), 
BraUhwaUe  v«  Britain  (c)^  Bonnof  v.  Ridgard.  {d) 

Mr.  Barber^  Mr.  Stinton%  Mr*  Purvis  and  Mr.  Z«. 
Lowndes^  for  other  parties. 

Mr.  PembertoUf  in  reply. 


7%^  Master  ^/^  Rolls. 

I  have  looked  at  the  cases  cited,  and  particularly  the 
two  authorities  of  Jlff7&  v.  Banks  {e)  and  .^^Qan  v.  /?aci- 
^cnl5^  (g) :  in  the  first  case,  the  estates  were  settled,  sub- 
ject to  a  trust  term  of  500  years,  to  nuse  lOjOOO/.  for 
younger  children,  by  "  rents,  issues  and  profits,  or  by 
making  leases  determinable  on  one^  two  or  three  lives, 
reserving  the  ancient  rent,  or  by  granting  copyholds  on 
fines :"  in  that  case  an  order  was  made  by  Lord  Qmper 
that  the  money  should  be  raised  by  a  sale  of  the  trust 
term,  but  part  of  it  was  afterwards  raised  by  a  mortgage 
of  that  term ;  and  the  case  having  come  before  Lord 
Macclesfield  on  rehearing,  he  stated  that  he  would  not 
have  made  that  decree;  that  the  case  did  not  materially 
diffisr  from  Itg^  v.  Gilbert  (A),  which  had  been  decided  on 
the  same  principle  by  him,  and  affirmed  by  the  House  of 
Lords ;  but  a  decree  for  sale  having  been  made  by  Lord 
Ccnoper^  he  would  not  disturb  it  after  eighteen  years. 
Lord  Macclesfield  also  observed  that  the  Court  had  de- 
creed, that  the  trusts  declared  concerning  the  term,  em- 
powered the  trustees  to  sell  the  premises,  and  a  power 
to  sell  implied  a  power  to  mortgage,  which  was  a  con- 
ditional 

(a)  17  Vei.  154.  (g)  2  Va.  4r  S.BSr,  affirmed 

(5)  4  B,  C,  C  124.  Jacob,  651. ;    approved    of  ia 

(e)  1  Keen^  206.  Sootle  v.  Blundell,  1  Mer,2$3. 
id)  1  Cor,  145.  (A)  2  P.  Wnu.  15.  Pr.  CA.583. 

(e)  3  P.  Wmt.  1.  2  Bro.  P.  C.  468. 
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ditional  sale.  This  I  conceive  to  mean,  that  where  it  is 
intended  to  preserve  the  estate,  there,  under  a  direction 
for  sale,  a  mortgage  will  sufficiently  answer  the  purpose. 

In  Allan  v.  Backhouse^  leaseholds  for  lives  were  de« 
vised  to  several  in  succession,  and  the  testatrix  directed 
the  leases  to  be  renewed,  and  the  fines  to  be  raised  out 
of  the  rents  and  profits ;  and  it  was  held,  that  the  fines 
might  be  raised  by  a  side  or  mortgage. 

In  the  present  case,  however,  the  testator  desired  his 
trustees,  as  soon  as  conveniently  after  his  decease,  to 
sell  and  dispose  of  all  his  real  and  personal  estate ;  and 
he  declared  that  the  trustees'  receipts  should  be  good 
discharges  to  the  purchasers,  who  should  not  be  answer* 
able  for  the  misapplication  thereof;  and  they  were  to 
get  in  his  personal  estate,  and  to  pay,  apply  and  dispose 
of  the  money  to  be  produced  from  the  sale,  and  by  the 
rents  until  the  sale,  in  payment  of  his  debts,  and  then  in 
payment  of  certain  sums  of  money,  and  to  divide  the 
residue  between  six  persons. 

I  think  that  the  clear  and  manifest  intention  of  the 
testator  was,  to  have  a  sale  out  and  out;  to  have  a  com- 
plete conversion  of  his  real  estate,  and  the  produce  of 
the  real  and  personal  estate  to  be  disposed  of  as  money; 
and  when  he  speaks  of  **  rents,  issues  and  profits,'' 
he  says  rents,  &c.  until  such  sale  or  sales.  I  think  that 
the  terms  of  this  will  do  not  authorise  a  mortgage,  and 
therefore  the  mortgagee  has  not  got  a  valid  title. 
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1838.  ECCLESTON  v.  Lord  SKELMERSDALE. 

Dec.  21. 


Accounts         npHE  testator  in  this  cause  had  three  estates,  called 

bfitWCCD  CO*  I 

Defendants  respectively  the  Scarisbrick^  the  fVrightington  and 

are  directed  jjjg  Eccleston  estates,  which  he  devised  by  his  will  ac- 
in  those  ... 

instances  only  cording  to  three  different  sets  of  limitations ;  and  the 
""made  out*^  question  in  the  suit  was,  whether,  under  the  shifting 
between  them  clauses  contained  in  that  will,  the  Wrightington  and  JBc- 
higfi,  and  Is  "  cleston  estates  did  or  did  not,  upon  Charles  Scarisbrick 
supported  by  coming  into  possession  of  the  Scarisbrick  estate,  go  over 
Where  a  to  his  sisters  Mary  Eccleston  and  Elizabeth  Clifton  re- 
cause  had  been  spectively. 
set  down  on  »^  •' 
bill  and  an- 

brtwUnr**  The  bill  was  filed  by  Maty  Eccleston  and  Edward 
Defendant*  Clifton  aad  Elizabeth  his  wife,  and  their  son  Jiomas 
were  eus    .    ^^^^^^  against  the  trustees  of  the  will,  and  against 

Charles  Scarisbrick,  submitting  and  insisdng  tliat  the 
Wrightington  estate,  by  virtue  of  the  provisions  of  the 
testator's  will,  had  gone  over' to,  and  was  then  vested  in, 
the  Plaintiff,  Mary  Eccleston,  as  tenant  for  life  in  pos- 
session thereof;  and  that  the  Eccleston  estate,  by  virtue 
of  the  provisions  contained  in  the  said'  will,  had  become 
vested  in  Elizabeth  Ecclestofi  as  tenant  for  life  in  posses- 
sion ;  and  it  prayed  that  the  rights  and  interests  of  all 
parties,  under  the  said  will  and  the  codicils  thereto,  in 
the  said  Wrightington  estate,  subsequently  to  a  term 
of  2000  years  directed  to  be  limited  therein,  and  in  the 
said  Eccleston  estate,  might  be  declared  and  ascertained ; 
and  that  the  Defendants,  the  trustees,  might  be  directed 
to  pay  and  apply  the  rents  and  profits  thereof  respec- 
tively, conformably  thereto ;  and  that  proper  directions 
might  be  given  for  making  a  settlement  of  the  said  tes- 
tator's estates  agreeably  to  such  rights  and  interests ; 

and 
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and  that,  if  necessary,  a  settlement  might  be  executed 
by  all  proper  parties  accordingly. 

The  Defendant  Charles  Scarisbrick  insisted  that  he 
was  entided  to  the  Wrightington  and  Eccleston  estates. 

The  cause  was  set  down  to  be  heard  upon  bill  and 
answer  before  his  Honor  the  Master  of  the  Rolls,  and 
came  on  for  hearing  on  the  7th  and  8th  days  of  March 
1834,  when  his  Honor  declared,  that  in  the  events 
which  had  happened,  upon  the  death  of  Thomas 
Scarisbrick^  Charles  Scarisbrick  having  succeeded  to  the 
Scarisbrick  estate,  the  Plaintiff  Mary  Eccleston^  as  the 
next  in.  order  of  succession  after  the  limitation  to  Charles 
Scarisbrick  and  his  issue,  became  entitled  to  the  WrigtU- 
ington  estate,  and  that  Elizabeth  Clifton^  as  the  next  in 
order  of  succession  to  the  Eccleston  estate,  became  en- 
titled to  the  Eccleston  estate ;  and  his  Honor  did  order 
that  it  should  be  referred  to  the  Master  to  approve  of  a 
proper  settlement  to  be  made  of  the  estates  of  Wright^ 
ington  and  Ecdeston,  to  the  uses,  8cc  in  the  will  of  the 
said  Thomas  Eccleston  mentioned  and  set  forth,  regard 
being  had  to  the  declaration  thereinbefore  made ;  and  all 
proper  parties  were  to  join  in  the  execution  of  such 
settlement  as  the  Master  should  direct ;  and  it  was  orr 
dered,  that  the  said  Edward  Lord  Skelmersdale  and 
Streynsham  Master^  the  executors  and  trustees  of  the 
said  testator,  should  account  for  the  rents  and  profits  of 
the  Wrightington  estate,  from  the  death  of  the  said 
Thomas  Scarisbrick^  to  the  Plaintiff  Mary  Eccleston^  and 
for  the  rents  and  profits  of  the  Eccleston  estate,  from  the 
death  of  the  said  Thomas  Scarisbrick^  to  the  Plaintiff  ££?- 
'ward  Clifionj  in  right  of  the  said  Elizabeth  Qi/ion,  his  wife. 

This  decree  was  afterwards  affirmed,  upon  appeal,  by 
Lord  Zyndhursty  on  the  23d  oi  April  1835. 
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Charles  Scarisbrick  appealed  from  this  decision  to  the 
House  of  Lords,  who  reversed  the  decree,  and  declared 
the  Appellant,  Charles  Scarisbrick^  entitled  to  the 
Wrightingian  and  Ecdeston  estates  for  life ;  and  ordered, 
that  the  Master,  on  approving  of  a  proper  settlement  to 
•be  made,  should  have  regard  to  that  declaration :  and 
the  costs  were  directed  to  be  apportioned  between  the 
Wrighiinglon  and  the  Ecdeston  estates,  according  to 
their  respective  values,  and  that  any  of  the  parties 
should  be  at  liberty  to  apply  to  the  Court  of  Chancery, 
to  carry  the  aforesaid  declaration  and  direction  into 
effect,  as  there  should  be  occasion. 


The  case  now  came  on  upon  the  petition  of  Charles 
Scarisbrick^  praying  that  the  Master  might  be  directed 
to  proceed  upon  the  matters  referred  to  him  by  the 
decree,  having  regard  to  the  directions  in  the  order  of 
the  House  of  Lords,  and  might  raise  the  costs;  and  that 
the  trustees  ^^  might  be  directed  to  account  for  and  pay 
to  the  petitioner  the  rents  and  profits  of  the  said  Wright'- 
ingtan  estate  or  Ecdeston  estate  respectively,  received 
since  the  death  of  Thomas  Scarisbrick^ 

Mr.  Tinney^  on  behalf  of  the  Defendant  Charles 
Scarisbrick,  contended  he  was  entitled  to  the  accounts 
prayed  for  by  the  petition, 

Mr.  Pemberton,  conlrd,  contended,  that  it  was  ir- 
regular to  direct  an  account  to  be  taken  as  between 
co-Defendants ;  he  stated  that  the  accounts  now  asked 
had  been  originally  introduced  into  the  minutes  of  the 
order  of  the  House  of  Lords,  but  were  struck  out  by 
the  Lord  Chancellor. 


Mr.  Walker  objected  that  there  were  complicated 
questions  relating  to  the  Ecdeston  estate,  which  could 
not  be  determined  without  a  supplemental  bill. 

Mr. 


™^ 


N  . 
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Mn  Tinney^  in  reply,  relied  on  Latouche  v.  Lord 
Dunsanjf  {a\  in  which  it  was  held  by  Lord  Redesdalcj 
and  afterwards  by  Lord  Eldon  and  the  House  of  Lords 
on  appeal,  that  a  decree  can  be  made  between  co- 
Defendants;  he  contended,  that  it  was  the  constant 
practice  of  the  Court  to  direct  an  inquiry  as  between 
co-DefendantS|  and  an  account  was  no  more  than  an 
inquiry.  That  here  the  trustees  by  their  answer  had 
submitted  to  account. 
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They  submitted,  I  presume,  to  account  to  the  Plain- 
tiffs, the  title  to  the  property  being  then  supposed  to  be 
in  them,  but  it  was  afterwards  found  to  be  in  the  De- 
fendant. It  is  a  very  different  thing  being  called  on  to 
account  to  a  Plaintiff,  and  to  a  co»Defendant. 

The  ground  on  which  an  account  was  given  in  La- 
louche  V.  hord  Dumany^  was  because  a  case  was  made 
out  between  the  co-Defendants,  and  there  were  proofs 
which  warranted  the  order.  Here  the  petitioner  attempts 
to  make  the  trustees  chargeable  by  reading  their  answer, 
this  a  PlainUff  is  entitled  to  do,  but  a  co-Defendant  is 
not.  It  would  be  a  very  different  thing  if  the  rignt  was 
shewn  by  evidence  in  this  suit. 


Take  the  order  according  to  the  prayer,  except  so  far 
as  it  relates  to  the  rents  and  profits. 

(a)  1  &Ao.  ^Lef.  137*    S.  C.  2  Scho.  4-  Lrf.  690. 
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1839.  LONG  V.  WAKELING. 

May  25* 

A.  B.  being  TN  this  case  a  sum  of  money  became  payable  to  a 
fuS\^n Court,  Defendant  miliam  Barnes;  WiUiam  Bdmes  died 
died,  and  ad-  intestate  during  the  progress  of  this  suit,  and  letters  of 
was  granted  administration  were  granted  to  the  IMaintiff,  Elizabeik 
to  a  person,     £^^^  u  ^^  the  natural  and  lawful   sister  of  WilliaM 

as     tne  na* 

tural  and  law-  BamesJ* 

ful  sister"  of 

A.  B,    It  ap- 
pearing from        This  was  a  petition  for  payment,  amongst  others,  of 

ings  10  the  *    ^®  share  of  William  Barnes^  to  his  representative  EUza^ 

cause,  that  il.  heth  Long. 

B.  was  die-  ^ 
gitimate,  the 

to  Mv^r****      ^^'  "^"^H  *"<*  M""-  ^^^^  *""  *«  petitioner. 

fund  to  the 

trix 'but  di-  ^''*  Craig  observedi  that  it  appeared  from  the  pro* 
rected  it  to  be  ceedings,  that  WiUiam  Barnes  was  an  illegitimate  child, 
a  separate  AP^  ^hat  the  Crown  might  therefore  be  entitled  to  the 
account,  with   fy^ j .  ^^^^  ^^  letters  of  administration  had  been  irranted 

directions  that  .  ° 

it  should  not  to  the  sister  of  WiUiam  Barnes^  on  the  supposition  that 
Mlithou[  he  wai  legitimate. 

notice  to  the 

Crown.  rp^^  Master  of  the  Rolls  said,  that  the  letters  of 

administration  shewed  a  primdjacie  title  in  the  peti- 
tioner ;  yet  it  appearing*  on  the  face  of  the  document 
that  it  was  granted  on  a  false  suggestion,  William 
Barnes^  share  of  the  fund  ought  to  be  carried  over  to 
a  separate  account,  with  directions  that  it  should  not  be 
paid  out  of  Court,  without  notice  to  the  Crown. 
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WILLMOTT  i;.  JENKINS.  Dee.  7. 

nPHE  testatrix,  by  her  will  and  codicil,  gave  and  be-  An  executor, 

queat^ed  to  the  Defendant  Jetiiins  and  to  Sophia  trustee,  di- 
M.  Smith  deceased,  the  sum  of   300/.,  upon  trust  to  ^'d«<*  ^t®    .^ 

•  Rssets*  he  DMQ 

invest  the  same  in  the  funds,  and  during  the  minority  of  to  the  adult 
the  Plaintiff,  to  apply  the  dividends  towards  her  main-  Jhirenndll 
tenance  and  education;  and  upon  further  trust,  when  vested  the 
the  Plaintiff  should  attain  twenty-one  or  be  married,  inf^nt^  ;„  his 
that  her  trustees  for  the  time  being  should  transfer  those  own  name,  but 
funds  to  the  Plaintiff;  and  she  directed,  if  the  Plaintiff  no  declaration 
should  die  before  attaining  the  age  of  twenty-one,  or  be  o|[  trust  i^ere- 
married,  that  this  legacy  should  become  part  of  her,  the  wards  applied 
testatrix's,  residuary  estate ;  and  she  gave  the  residue  of  hj^JJJ "^^^ 
her  real  and  personal  estate  to  the  same  trustees,  upon  Further  assets 
trust  to  sell  and  invest  the  produce,  and  stand  possessed  p^lefly  fallen 

thereof  in  trust  for  such  of  eleven  persons  (including  >?»  Held,  that 

I      TM  .    .«»x  111*  "^^y  ought,  m 

the  PlamtiO),  as  should  attam  twenty-one  or  marry;  the  first  place, 

and  she  appointed  Jenkins  and  Sophia  M*  Smith  her  f ®  ^  apphed 

'^'^  ^  m  making 

executors.  good  the  in- 

Vol.  I.  Bd  The  *■•«"*'  '*8~^' 
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The  testatrix  died  in  April  1825,  and  her  will  was 
proved  by  Jenkins  and  Sophia  M.  Smith :  the  latter 
died  in  October  in  the  same  year,  leaving  Jenkins  the 
surviving  trustee  and  executor  of  the  will  of  the  tes- 
tatrix. 


Jenkins  paid  the  debts  of  the  testatrix,  and  he  also 
paid  the  legacies  given  by  her  will  to  such  of  the 
legatees  as  were  adult;  and  as  he  represented,  he,  as 
trustee  nominated  by  the  testatrix,  retained  the  sum  of 
SOO/.  in  respect  of  the  legacy  given  by  the  will  and 
codicil  to  the  Plainti£^  who  was  an  infant ;  and  on  the 
16th  Naoember  1825,  he  invested  a  sum  of  291/.,  being 
the  amount  of  the  Plaintiff's  legacy  minus  the  legacy 
duty,  in  the  purchase,  in  his  own  name^  of  333/.  14;. 
consols,  but  he  executed  no  declaration  of  trust  of 
this  sum. 

The  residuary  estate  of  the  testatrix  was  afterwards 
ascertained,  and  it  was  found,  that  after  making  pro- 
vision for  the  legacies,  the  share  of  each  of  the  residuary 
legatees  would  amount  to  the  sum  of  219/.;  Jenkins  in 
the  year  1826,  paid  the  shares  of  four  of  the  residuary 
legatees  who  had  attained  twenty-one;  and  as  he  re- 
presented, the  remaining  shares  were  invested  by  him  in 
his  own  name,  in  the  funds.  No  declaration  of  trust  had, 
however,  been  executed  by  him,  nor  were  these  pur- 
chases clearly  traced  or  identified. 

Jenkins  afterwards  sold  out  these  funds,  and  in  1829, 
became  insolvent,  whereby  the  whole  of  these  monies 
were  lost ;  until  that  time,  however,  he  had  accounted 
for  the  amount  of  the  dividends  of  the  sums  stated  to 
have  been  invested,  to  the  parents  of  the  infant  legatees 
for  their  maintenance. 


In 
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In  another  suit  of  WiUmoit  v.  Graces  a  sum  of  money 
was  unexpectedly  declared  to  belong  to  the  estate  of  the 
testatrix,  and  the  present  bill  was  filed  to  determine  in 
what  order  the  funds  thus  recovered  were  to  be  applied 
under  the  will  of  the  testatrix;  the  question  raised 
in  argument  was,  upon  whom  the  loss  occasioned  by 
Jenkin^s  breach  of  trust  or  devastavit  was  to  fall. 


403 


1888. 


WlIXMOTT 

V, 

Jenkins. 


No  evidence  was  entered  into,  but  the  stock  receipt 
for  the  purchase  of  the  SSU»  14>^.  was  produced. 

For  the  Plaintiff  and  other  legatees  in  the  same  in- 
terest it  was  insisted,  that  the  funds  which  had  thus  fallen 
in  to  the  testatrix's  estate  ought,  in  the  first  place,  to  be 
applied  in  payment  of  the  legacies,  and  then  in  pay- 
ment to  the  unpaid  residuary  legatees,  of  their  shares 
of  the  residue  which  had  been  lost  by  the  deoastavit 
of  the  executor. 

On  the  other  hand,  it  was  contended  by  such  of  the 
residuary  legatees  as  had  already  obtained  payment  of 
their  shares,  that  Jenkins  the  executor,  by  investing  the 
legacies  and  the  shares  of  residue  which  belonged  to  the 
infant  residuary  legatees,  in  his  own  name  as  trustee, 
according  to  the  direction  of  the  will,  had  thereby  dis- 
charged those  legacies,  or  had  at  least  made  such  an 
appropriation  as  bound  such  legatees ;  that  consequently 
the  loss  which  had  been  occasioned  by  the  trustees'  de- 
faults ought  to  be  borne  by  them :  and  that  the  amount 
now  recovered  for  the  estate  of  the  testatrix,  was  there- 
fore divisable  between  the  eleven  residuary  legatees  in 
equal  proportions. 

Mr.  Pemberton  and  Mr.  G.  Turner^  for  the  Plaintiff. 


Dd  2 


Mr. 
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V, 

Jinhns* 


CASES  IN  CHANCERY. 

Mr.  Barber  and  Mr.  Lee^  for  Defendants  in  the 
interest 


Mr.  BbitUf  for  other  Defendants. 

Mr.  Kinderdejf  and  Mr.  CampbM^  contrd. 

Mr.  Pemberton^  in  reply. 

Difose  V.  Dyose  (a)»  Fonnereau  v.  Poyntz  (&),  Ptf^^  r. 
LeapingvoeU{c)f  Ex  parte  Chadwin{d)f  Williams  on  JBr- 
tfct^or5(e),  March  v.  Russell  {g)^  KnatchbuU  v.  J?S»int- 
^a£?  (A),  were  cited. 


The  Master  of  the  Rolls. 

If  an  executor  makes  payments  to  a  legatee  in  person, 
or  to  a  trustee  for  a  legatee,  or  makes  such  an  appro- 
priation as  is  equivalent  to  payment,  the  other  persons 
entitled  under  the  will  are  not  to  be  called  on  to  con- 
tribute for  any  loss  which  may  afterwards  happen  to 
the  fund  so  paid  or  appropriated. 

But  if  there  be  no  payment,  and  no  appropriation 
equivalent  to  payment,  I  do  not  see  why,  if  anything 
afterwards  comes  to  the  hands  of  the  executors,  it 
should  not  be  appUed  in  discharge  of  the  legades  of 
the  unpaid  legatees. 

I  must  take  it,  that  all  these  sums  were  carried  to  one 
account  and  blended  together  in  the  name  of  the  exe- 
cutor, so  that,  in  effect,  there  was  no  appropriation, 

although 


(a)  1  P,  Wnu.SOS. 

(b)  1  £ro,  C.  C  478. 

(c)  18  Ves.466. 
((f)  3  Swan,8B0. 


(e)  Pt.  5.  Bk.  5.  §  8. 
(g)  3  Myl  4-  Cr.Zl. 
{h)  5  JUy.  i  Cr,  122. 
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although  the  executor  might  have  intended  it  The 
point  has  been  well  put,  that  in  cases  where  an  exe* 
cutor  is  also  trustee^  and  no  appropriation  is  made,  one 
cannot  see  where  executorship  ceases  and  trusteeship 
begins.  I  think  there  was  an  intention  to  appropriate, 
but  that  such  intention  was  not  carried  into  effect. 
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WlLLMOTT 

O. 

JCNKINB. 


I  must  declare  that  this  fund  is  applicable,  in  the  first 
place,  in  paying  the  unpaid  legacies ;  and  secondly,  in 
satisfying  such  of  the  residuary  legatees  as  were  infants, 
and  received  nothing  on  the  former  division ;  the  re- 
mainder will  then  be  divisable  amongst  all  the  re- 
siduary legatees  equally. 


DAVIES  V.  MORGAN. 


1859. 
March  15«  14. 


T 


HE  nature  of  the  Plaintiff's  case  was,  that  Edward  Held,  that  a 
Davies,   the   Plaintiff's  father,   was   indebted  to  «<  of  the  sura  of 

the  testator.  David  Morgan^  on  bond  dated  the  1st  of  i^m  which 
'  ^  said  sum  is 

May  1813,  in  the  sum  of  100/.     David  Morgan^  by  his  owing  to  me, 
will,  made  in  Jidy  1822,  bequeathed  this  bond  debt  to  £rtti"" 
the  Plaintiff  in  the  following  terms :  —  '*  Also  I  give  and  was  a  specific 
bequeath  unto  my  grand-daughter,  Maty  Davies^  the  monstratiTe 

sum  of  100/.,  which  said  sum  is  owinir  to  me,  by  bond,  !£P^>''.. 

o  i^  '  »j»jjg  obligee 

from  her  father  Edward  Davies/'  of  a  bond,  be- 

queathed it  to 
A.B.I  Held, 
The  testator  died  in  1822,  and  his  executor,  William  in  a  suit  by  the 

Margatif  who  was  the  sole  Defendant  in  this  cause,  the^exwutor*^ 

proved  that  the 

obligor  was 
an  incompetent  witness  to  prove  that  the  bond  was,  under  the  circumstances,  irre- 
coverable against  him^  and  that  he  was  not  rendered  competent  by  the  9  &  4  W,  4. 
C.48.  ff.Sb'yST. 

Dd  8 
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proved  hi3  will  and  possessed  assets  sufficient  to  pay  the 
lOOL 

The  Plaintiff  attained  twenty-one  in  Naoember  18S4, 
and,  having  unsuccessfully  applied  to  the  Defendant, 
the  executor,  for  payment  of  the  1002.  and  interest,  she 
filed  this  bill  in  18S6,  praying . '^  that  it  might  be  de- 
clared that  the  Plaintiff  was  entitled  to  the  said  legacy 
or  sum  of  100/.  secured  by  the  said  bond,"  and  for  an 
account,  and  payment  with  costs. 

The  defence  made  by  the  answer  was,  that  Edward 
Daviesy  the  Plaintiff's  father,  having  made  proposals  of 
marriage  to  Mary  Morgan^  the  daughter  of  the  testator, 
the  testator  offered  to  give  her  a  portion  of  250/. ;  but 
John  DavieSf  the  father  of  Edward  Davies,  having  re- 
fused his  consent  unless  the  testator  would  give  a  larger 
portion,  a  secret  arrangement,  unknown  to  John  Davies, 
was  entered  into  between  the  testator  and  Edward 
Davies,  to  this  effect :  it  .was  agreed,  that  the  testator 
should  give  his  bonds  to  Edward  DavieSj  for  two 
sums  of  300/. and  lOOL^  and  that  Edward Davies  should 
give  to  the  testator  his  counter  bonds,  one  for  100/. 
and  the  other  for  the  sum  of  50/.,  thus  making  the 
nominal  portion  400/.,  but  the  actual  portion  250/. 
only. 

That  the  several  bonds,  dated  in  19I8,  were  accord- 
ingly given,  and  being  shewn  to  the  father  of  Edward 
Davies,  he  consented  to  the  proposed  marriage,  which 
afterwards  took  place ;  that  40/.  only  had  been  paid  to 
Edward  Davies  by  the  testator  in  respect  of  the  two 
bonds  of  SOOl  and  100/.;  that  the  wife  of  Edward 
Davies  had  by  fraud  obtained  possession  of  the  bond 
for  SOO/.  and  delivered  it  up  to  the  testator ;  but  that 
the  other  remained  in  the  possession  of  Edward  Davies^ 

who 
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who  insisted  that  607.,  with  interest,  remained  still  due 
to  him  thereon  from  the  estate  of  the  testator.  The 
Defendant  insisted  that  the  legacy  was  specific ;  that 
Edward  Davies  could  not  be  compelled  to  pay  the 
bond  debt  of  100/.,  it  having  been  given  in  fraud  of 
the  marriage  agreement,  and  that  the  other  bond  of 
the  testator  might  be  pleaded  by  way  of  set-off  thereto : 
by  his  answer,  the  Defendant  also  stated,  that  he  had 
offered  to  commence  proceedings  upon  the  bond  against 
Edward  Davies^  if  the  Plaintiff  would  undertake  to  bear 
the  expenses  of  the  proceedings,  which  she  had  declined. 


18S9. 


The  Plaintiff  did  not  enter  into  any  evidence. 

The  subscribing  witness  to  the  two  bonds  of  SOO/. 
and  lOOZ.  was  examined  on  behalf  of  the  Defendant; 
and  Edward  Davies  was  also  examined  on  the  Defend- 
ant's behalf  to  prove  the  circumstances,  stated  in  the 
answer,  under  which,  as  was  alleged,  the  bond  in  ques- 
tion had  been  given,  and  that  the  whole  amount  of  the 
two  other  bonds  and  interest,  minus  40/.,  was  still  due  to 
him  from  the  estate  of  the  testator. 


The  first  question  was,  whether  the  evidence  of  Ed'* 
ward  Davies  was  admissible.  It  was  contended  for  the 
Defendant,^r$%,  that  his  evidence  had  been  rendered 
admissible  by  the  statute  of  the  3  &  4  ^.  4.  c.  42.  ss.  26. 
and  27.  (a),  which  had  been  held  to  apply  to  Courts 

of 


(a)  Sect.  26. :  "  And  in  order 
to  render  the  rejection  of  wit- 
nesses on  the  ground  of  interest 
less  frequent,  be  it  further  enact- 
ed, that  if  any  witness  shal]  be 
objected  to  as  incompetent,  on 
the  ground  that  the  verdict  or 
judgment  in  the  action,  on  which 

D 


it  shall  be  proposed  to  examine 
him,  would  be  admissible  in  evi- 
dence for  or  against  him,  such 
witness  shall  nevertheless  be 
examined,  but  in  that  case  a 
verdict  or  judgment  in  that 
action  in  favour  of  the  party 
on  whose  behalf  he  shall  have 

d  4  been 
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of  equity;  Wheaty.CrraAam^a);  ondsecondbf^  that  the 
general  rale  was,  that  no  objection  could  be  made  to 
the  competency  of  a  witness,  unless  he  was  directly  in- 
terested in  the  event  of  the  suit,  or  could  avail  himself 
of  the  judgment  in  the  cause,  so  as  to  give  it  in  evidence 
on  any  future  occasion  in  support  of  his  own  interest, 
Smiih  V*  Prager  (i).  Bent  v.  Baker  (c),  which/  the  wit- 
ness could  not  do  in  this  instance. 


For  the  Plaintiff  it  was  objected,  that  the  statute  re- 
ferred to  did  not  apply  to  this  case,  particularly  as  the 
judgment  **  would  not  be  admissible  in  evidence  for  or 
against  him ;"  that  the  witness  had  a  direct  interest  in 
proving  his  non-liability  on  the  bonds  which  the  Plaintiff 
sought  to  recover,  by  enforcmg,  through  the  Defendant, 
a  demand  against  the  witness. 

Mr.  Pembertan  and  Mr.  CoUf  for  the  Plaintiff. 

Mr.  CfirdlesUme  and  Mr.  Bigg^  for  the  Defendant. 


The 


been  examined,  shall  not  be  ad- 
missible in  eridence  for  him  or 
any  one  claiming  under  him^ 
nor  shall  a  verdict  or  judgment 
against  the  party  on  whose  be- 
half he  shall  have  been  examined, 
be  admissible  in  evidence  against 
him  or  any  one  claiming  under 
him." 

Sect  27.:  *<  And  be  it  further 
enacted,  that  the  name  of  evexy 
witness  objected  to  as  incom- 
petent, on  the  ground  that  such 
verdict  or  judgment  would  be 
admissible  in  evidence  for  or 
against  him,  shall,  at  the  trial, 
be  endorsed  on  the  record  or 


document  on  which  the  trial 
shall  be  had,  together  with  the 
name  of  the  party  on  whose 
behalf  he  was  examined,  by  some 
officer  of  the  Court,  at  the  re* 
quest  of  either  party,  and  shall 
be  afterwards  entered  on  the 
record  of  the  judgment;  and 
such  indorsement  or  entry  shall 
be  sufficient  evidence  that  such 
witness  was  examined  in  any 
subsequent  proceeding  in  which 
the  verdict  or  judgment  shall  be 
ofoed  in  evidence.'* 

(a)  7  Sim.6l. 

{jb)  7  Term  Rep.  62. 

(c)  S  Term  Rep,  27. 
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The  Master  of  the  Rolls. 

* 

I  cannot  admit  the  evidence :  the  witness  has  a  direct 
interest  in  what  he  speaks  to,  and  in  making  out  that 
this  bond  ought  not  to  be  enforced  against  him.  {a)  It 
is  not,  however,  on  the  ground  that  the  decree  would  be 
admissible  in  evidence  for  or  against  him ;  upon  a  proper 
occasion  it  may  have  to  be  considered  how  far  the  sta- 
tute affords  a  rule  which  this  Court  ought  to  follow. 
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The  next  point  was,  whether,  under  the  terms  of  the 
gift,  this  legacy  was  a  specific  or  a  demonstrative  legacy. 

For  the  Plaintiff  it  was  contended  that  it  was  a 
demonstrative  legacy,  or  a  pecuniary  legacy  with  a  fund 
pointed  at,  out  of  which  it  was  to  be  paid,  and  that, 
therefore,  it  did  not  fail,  even  if  the  fund  failed,  but  was 
payable  out  of  the  general  personal  estate ;  Famler  v. 
JVillougkbt/  (6),  Campbell  v.  Graham  {c) ;  that  the  exe- 
cutor was  chargeable  for  his  negligence  in  not  realising 
the  amount  due  on  the  bond ;  PcfweU  v.  Evans  [d) ; 
that  the  statements  in  the  answer  had  not  been  proved, 
and  if  true,  would  only  shew,  that  the  bonds  had  been 
set  off  one  against  the  other,  and  the  estate  of  the  tes- 
tator, having  thus  received  a  benefit,  was  to  that  extent 
liable  to  make  good  the  claim  of  the  Plaintiff. 


For  the  Defendant,  on  the  principal  point,  it  was 
argued,  that  the  gift  was  a  specific  gift;  of  the  bond  itself 
and  of  the  amount  due  on  it,  and  that  the  bequest  failed 
by  the  circumstance  that  the  bond  could  not  be  en- 
forced ;  that  it  had  been  so  treated  in  the  prayer  of  the 
Plaintiff's  bill ;  Gillaume  v.  Adderley  {e)  was  cited. 

Mr. 

(a)  See  Holden  ▼.  Heam^  post.         {d)  5  Va.  839. 
lb)  2S.Sf  Slu.  554.  \e)  15  Va^  384. 
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Mr.  CoUj  in  reply. 

The  Defendant  bas  abstained  from  taking  proceed- 
ings for  the  recovery  of  the  bond  during  the  infancy  of 
the  Plaintiff,  as  he  was  bound  to  do,  in  order  that  he 
might  not  render  the  residuary  estate,  in  which  he  was 
interested,  liable  for  the  expenses ;  he  has  allowed  the 
Statute  of  Limitations  to  operate  (a),  and  has,  therefore, 
made  himself  personally  liable  to  the  Plaintiff. 


The  Master  of  the  Rolls. 

The  bill  in  this  case  is  filed  to  recover  a  legacy  of 
100/.,  bequeathed  by  the  will  ot  David  Morgan  which  was 
made  in  the  year  1822,  whereby  he  gave  the  legacy  in 
question  in  the  following  terms :  *^  I  give  and  bequeath 
to  my  grand-daughter,  Mary  Davies^  the  sum  of  100/., 
which  said  sum  is  owing  to  me  by  bond  from  her  father, 
Edward  Davies"  The  first  question  is,  whether  this  is 
a  specific  legacy  or  a  demonstrative  legacy,  and  I  am 
of  opinion  that  it  is  a  specific  legacy ;  for  these  words 
^^  which  said  sum  is  owing  to  me  "  shew  distinctly  that 
it  was  the  sum  owing  on  the  bond  which  was  specifically 
bequeathed.  (&)  Whether  the  bond  was  valid  or  not 
might  be  a  question ;  but  it  cannot  be  maintained  that 
the  executor  was  bound  to  pay  the  amount  if  it  could 
not  be  recovered  —  that  is  the  question  in  this  case* 

The  bond  has  been  produced  by  the  Plaintiff,  andprima 
facie  it  is  a  valid  bond,  but  circumstances  are  stated  in  the 
answer,  which,  though  not  proved,  throw  considerable 
doubt  upon  the  matter.  The  Defendant,  though  he  has 
not  proved  it,  has  alleged  that  the  bond  was  given  under 
such  circumstances  that  it  could  never  be  enforced,  and  if 

so. 


(a)  3  &  4  W,  4.  C.42.  «.  3.  568.,  and    Gardner  ▼.  HaUon^ 

(h)  See  Innei  y,  Johnson,  4  Vet,      6  Sim,  97. 
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SO9  this  legacy  could  never  be  paid;  I  am  to  decide 
whether  the  evidence  is  sufficient  to  shew  that  this  bond 
could  be  enforced.  The  Defendant,  by  examining  a  wit- 
ness who  is  not  competent,  has  failed  in  proving  his  al- 
legations ;  but  there  is  sufficient  to  say,  that  in  deciding 
this  case,  I  cannot  be  satisfied  with  the  mere  production 
of  the  bond.  I  regret  that  a  suit  should  have  been  in- 
stituted on  the  subject,  and  more  so  that  there  must  be 
further  proceedings;  I  must,  however,  direct  an  in- 
quiry, whether  this  bond,  at  the  time  of  the  testator's 
death,  was  a  valid  bond,  and  could  have  been  enforced, 
and  if  the  Defendant,  with  due  diligence,  could  have 
recovered  the  amount  due  on  the  same. 


18S9. 


MORRIS  V.  TIMMINS. 


1858. 
Nov.  no,  21. 


I 


MMEDIATELY  adjoining  the  respective  dwelling  A.  being  en- 
houses  of  the  Plaintiff  and  of  the  Defendant,  in  undivided 
Carmarthen,  there   was  a  vacant  piece  of  ground,  of  moiety  of  a 

which  ground,agreed 
*  with  B.  that 

in  case  either  of  them  should  at  any  time  purchase  the  other  moiety,  the  whole 
should  be  divided  in  a  particular  manner  between  them;  the  moiety  was  sold  to 
a  third  party,  whereupon  A,  and  B,  further  agreed  that  neither  of  them  would 
purchase  that  moiety  until  they  had  agreed  upon  a  sum  to  be  given  for  it,  subject 
to  the  stipulations  and  conditions  of  the  former  ^reement.  A»  afterwards  refused 
to  agree  upon  the  price  to  be  given,  and  B.  having  purchased  the  moiety  of  the 
property.  A,  refused  to  carry  the  agreement  into  effect:  Held,  that  A,  was  not 
justified  in  refusing- to  fix  a  price;  and  a  suit  having  been  instituted  against  him 
by  B,  for  a  partition  of  the  property ;  Held  also,  that  A.  had  abandoned  the  con- 
tract, and  could  not  set  it  up  as  a  bar  to  the  partition. 

In  a  partition  suit,  costs,  as  at  law,  are  not  given  on  either  side  at  the  hearing; 
but  where  a  Defendant  set  up  an  agreement  in  bar  of  the  right  of  the  Plaintiff  to 
a  partition,  he  was  directed  to  pay  so  much  of  die  costs  as  were  occasioned  by  that 
part  of  the  defence. 

A  road  was  set  out  by  two  tenants  in  common  of  property,  for  the  convenience 
of  their  respective  dwelling  houses  for  ever :  the  Court,  in  a  partition  suit,  though 
of  opinion  that  it  ought  not  to  be  interfered  with,  declined  giving  any  special  di- 
rection on  the  subject  to  the  commisuoners. 
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1838*  which  the  Defendant  and  the  representatives  of  a  Mr. 

^^^^'"^  Waters  were  seised  in  undivided  moieties  as  tenants  in 

V.  common. 


TjMMIKt. 


The  moiety  belonging  to  the  representatives  of  Mr. 
Waters  being  about  to  be  sold  by  auction,  the  Plaintiff 
and  the  Defendantf  on  the  30tb  of  January  1819, 
entered  into  an  agreement,  that  in  the  event  of  the  De- 
fendant being  the  *  purchaser  thereof,  at  the  sale  by 
auction  or  at  any  future  period,  either  directly  or  in- 
directly, then  he  would  sell  a  particular  portion  thereof 
described  in  the  agreement  to  the  Plaintiff,  the  Plaintiff 
paying  for  the  same  pro  ratOj  according  to  the  price  the 
moiety  might  be  sold  for  at  the  auction  or  otherwise ; 
and  the  Plaintiff  **  agreed  to  the  terms  and  conditions 
before  stated,  and  further,  that  in  the  event  of  his  be- 
coming the  purchaser  of  the  aforesaid  moiety  belonging 
to  the  late  Mr.  Waters^  by  auction  or  by  private  con- 
tract, directly  or  indirectly,  then  that  he  would  give  up 
the  said  purchase  to  the  Defendant  upon  the  terms  he 
purchased  the  same,  tlie  Defendant  performing  the 
agreements  and  covenants  aforesaid.**  The  agreement 
contained  stipulations  as  to  the  boundary  walls,  the  title 
and  the  expense  of  the  conveyance. 

The  property  was  not  bought  either  by  the  Plaintiff 
or  the  Defendant,  but  was  purchased  by  Sir  Henry 
Protheroe  ;  whereupon  a  further  agreement  was  entered 
into  between  tlie  Plaintiff  and  the  Defendant,  which  was 
indorsed  on  the  former  one,  and  was  expressed  as 
follows :  —  '^  The  piece  of  land  alluded  to  in  the  within 
written  agreement  having  been  purchased  this  day,  by 
public  auction,  by  Sir  Henry  Protheroe  of  Bristol^  at  an 
exorbitant  pricey  it  is  further  agreed  between  the  said 
Aaron  Timmins  and  Thomas  Morris^  that  neither  of 
them  will  purchase  the  same  of  the  said  Sir  Henry 

Protheroe^ 
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Protheroe^  or  of  any  other  person,  until  the  said  Aaron        18SS* 
Timmm  and  Thomas  Monrii  have  agreed  upon  a  sum 
to  be  given  for  it,  subject  to  the  stipulations  and  con- 
ditions in  the  written  agreement** 

In  Jidy  18S2,  the  agent  of  Sir  Henry  Proikeroe 
offered  to  sell  to  the  Plaintiff  his  moiety  of  the  plot  of 
ground,  but  the  Plaintiff  declined,  on  the  ground  of  the 
agreement  existing  between  him  and  the  Defendant; 
the  agent  shortly  after  called  on  the  Defendant,  at 
the  request  of  the  Plaintiff,  and  requested  him  to  come 
to  some  arrangement  or  agreement  relative  to  the  plot 
of  ground,  and  to  fix  a  price  to  be  given  for  the  pur- 
chase of  it,  and  to  carry  the  agreement  into  effect,  when 
the  Defendant  objected  to  the  title,  and  said,  **  he  had 
no  objection  to  divide  the  said  plot  of  ground  with  Sir 
H.  Proiheroej  provided  he  should  have  the  part  of  the 
plot  of  ground  that  was  nearest  to  or  joined  the  com- 
plainant's house."  Another  person  called  on  the  De- 
fendant, at  the  request  of  the  Plaintiff,  and  asked  what 
price,  under  the  agreement,  should  be  offered  for  the 
property,  to  which  the  Defendant  answered,  **  that  he 
would  not  fix  upon  any  price  at  which  the  said  plot  of 
ground  should  be  purchased,  as  he  had  come  to  a  de- 
termination to  divide  the  said  plot  of  ground." 

On  the  nth  of  April  18S4,  tlie  Plaintiff  agreed  to 
purchase  the  property  of  Sir  H.  Protheroef  and  on  the 
following  day  he  sent  to  the  Defendant  to  inform  him 
of  the  purchase,  and  that  he  was  then  ready  to  carry 
the  agreement  between  them  into  effect,  when  the  De- 
fendant, in  answer  to  the  communication,  stated,  '*  that 
the  Plaintiff  had  forgotten  his  honour,  and  broken  faith 
with  him  "  the  Defendant ;  and  he  added,  '*  that  he 
would  have  nothing  to  do  with  the  Plaintiff,  but  that  he 
would  divide  the  plot  of  ground  yard  by  yard." 

The 


414  CASES  IN  CHANCERY. 

1888.  The  Plaintiff  filed  this  bill  in  September  18S5  against 

T^P^^"^"^     TimminSi  insisting  that  the  Defendant  had  abandoned 

V.  the  agreement,  and  that  it  was  no  longer  binding  on  the 

TiuMiNs.      Plaintiff,  and  praying  for  a  partition  of  the  plot  of  ground, 

with  an  alternative  prayer  for  a  specific  performance  of 

the  agreement  if  the  Court  should  think  it  binding  upon 

the  Plaintiff. 

Mr.  Pemberian  and  Mr.  WiUcoclc^  for  the  Plaintiff 
asked  for  the  usual  decree  for  a  partition. 

Mr.  Kinderdey  and  Mr.  G.  Richards^  for  the  Defend- 
ant, objected  that  the  Plaintiff  was  not  entided  to  have  a 
partition  of  the  property,  on  the  ground,  that  by  the 
agreement  between  the  Plaintiff  and  the  Defendant, 
neither  of  them  was  to  purchase  the  moiety  belonging  to 
the  representatives  of  Mr.  Waters  until  they  had  agreed 
upon  a  sum  to  be  given  for  it 

TTie  Master  of  the  Rolls. 

In  this  case  it  appears  that  a  piece  of  ground,  situate 
between  the  houses  of  the  Plaintiff  and  Defendant,  be- 
longed to  the  Defendant  and  to  the  executors  or 
trustees  of  a  person  of  the  name  of  Waters^  as  tenants  in 
common ;  and  that  the. interest  therein  of  Waters  being 
about  to  be  put  up  for  sale,  the  Plaintiff  and  Defendant 
entered  into  an  agreement  to  become  respectively  entitled 
to  different  portions  of  this  ground,  and  to  carry  their 
intentions  into  effect  by  purchase,  and  by  subsequent 
partition  and  division;  and  on  the  SOth  of  January 
1819,  being  the  morning  of  the  intended  sale,  an  agree- 
ment in  writing  was  entered  into,  whereby  it  was  stipu- 
lated that  the  Defendant  should  bid  at  the  sale,  and  that 
in  the  event  of  his  becoming  the  purchaser  of  the  moiety 
of  the  land  in  question,  he  should  convey  a  portion  of 

the 
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the  whole  of  such  land  to  the  Plaintiff;  and  that)  if 
the  Plaintiff  should  become  the  purchaser,  he  should 
give  up  his  purchase  to  the  Defendant,  the  Defendant 
performing  the  covenants  of  such  written  agreement 

At  the  sale  by  auction  Sir  Henry  Protherae  became 
the  purchaser  at  the  sum  of  450/^  which  being  con- 
sidered an  exorbitant  price  by  the  Plaintiff  and  De- 
fendant, they  entered  into  another  agreement  in  writing, 
that  neither  of  them  would  purchase  the  same  of  Sir 
Henry  Protheroe  or  any  other  person,  until  the  Plaintiff 
and  Defendant  had  agreed  upon  a  sum  to  be  given  for 
it,  subject  to  the  stipulations  and  conditions  in  the  former 
written  agreement 

The  plain  intention  of  the  latter  agreement  was,  that 
neither  the  Plaintiff  nor  Defendant  should  prejudice  the 
other  by  giving  an  exorbitant  price ;  the  object  was  to 
carry  out  the  first  agreement  without  prejudice  to  either 
party ;  it  is  expressed,  that  unless  the  two  should  agree, 
it  was  not  the  intention  of  the  parties  to  enable  either 
to  put  an  end  to  the  first  agreement,  but  it  prevents  the 
putting  the  first  agreement  in  force,  by  payment  of  an 
exorbitant  price  to  the  prejudice  of  either  party. 

The  agreement  was  entered  into  on  the  SOth  of 
January  1819,  and  no  dbpute  arose  between  the  Plain- 
tiff and  Defendant  until  18S2.  In  the  early  part  of  that 
year.  Sir  Henry  Protheroe  being  desirous  of  selling  the 
interest  in  the  ground  in  question,  which  he  had  acquired 
by  purchase,  made  an  offer  thereof  through  his  agent 
Thomas^  to  the  Plaintiff,  which  is  proved  by  the  evi- 
dence of  Thomas.  The  Plaintifi^  upon  receiving  this 
offer,  had  immediate  regard  to  his  agreement  with  the 
Defendant,  and  having  regard  to  that  agreement,  he 

desired 
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desired  Thmas  to  communicate  with  the  Defendant; 
communication  was  had  with  the  Defendant,  who,  it 
appears  to  me,  did  not  refuse,  but  evaded  the  subject : 
he  said  there  was  some  difficult  on  the  tide;  I  do  not 
understand  what  it  was;  but  the  consequence  was,  that 
the  offer  of  Sir  Henry  Protheroe  made  in  the  beginning 
of  1832  was  not  acted  upon. 

In  the  year  1833,  it  is  stated  that  an  oflfer  of  sale  was 
made  by  Sir  Henry  Protheroe  to  the  Defendant,  and  the 
letter  containing  it  has  been  produced. 

It  is  stated  by  Thonuis^  that  from  1832  to  1834  he 
repeatedly  applied,  at  the  instance  of  the  Plaintiff,  to 
the  Defendant,  to  enter  into  an  agreement  to  accept 
the  offer  of  Sir  Henry  Proiheroe^  and  that  these  com- 
munications ended  in  this,  that  the  Defendant  said  he 
would  divide  the  plot  of  ground  with  Sir  Henry  Pro- 
theroe on  certain  terms,  namely,  ;that  his  portion  should 
be  on  the  side  of  Plaintiff's  house :  this  is  positively 
sworn  to ;  his  object  was  to  exclude  Morris  altogether 
from  that  portion  of  the  ground. 

On  the  21st  oi  February  1834,  the  Plaintiff  sent  Aubrey 
to  communicate  with  the  Defendant  on  the  subject  of  the 
offer ;  and  upon  that  occasion  the  Defendant  in  answer 
said  he  would  not  agree  to  any  price,  that  he  intended 
to  divide  the  land  with  the  owner  of  the  other  half.  Sir 
Henry  P^vtheroe  had  a  right  to  transfer  his  interest  in 
the  property,  and,  under  the  first  agreement,  the  Plain- 
tiff had  a  right  to  accept  the  transfer :  by  the  second 
agreement  either  could  prevent  the  other  giving  an  ex- 
orbitant price  for  the  land,  but  I  am  of  opinion  that  the 
Defendant  had  no  right  to  say,  *^  this  agreement  shall 
never  be  carried  into  effect,  because  I  will  never 
agree  on  a  price ;  I  will  not  only  prevent  the  perform- 
ance 


i 


Tim  MI  N  8. 


CASES  IN  CHANCERY.  417 

ance  of  the  agreement,  but  will  prevent  you  from  ever        1888. 
becominff  owner  of  the  land  either  with  me  or.inde-     ^'^!y^^ 

°  ^  Morris 

pendently  of  me."  The  consequence  of  this  refusal  on  _  o. 
the  part  of  the  Defendant  was,  that  the  Plaintiff  entered 
into  a  separate  agreement  with  Sir  Henty  Protheroe^ 
dated  the  17th  April  18S4,  to  purchase  the  property 
for  S50/L,  having  been  compelled  to  do  so  or  be  ex- 
cluded for  ever.  Even  after  the  purchase,  the  Plaintiff 
was  desirous  of  having  the  agreement  carried  into  ex- 
ecution, and  he  sent  his  son  to  the  Defendant  to  tell 
him  so ;  but  the  Defendant  replied,  *^  that  the  Plaintiff 
had  forgotten  his  honour,  and  broken  faith  with  him,'' 
and  added  ^^  that  he  would  have  nothing  to  do  with  the 
Plaintifl^  but  that  he  would  divide  the  plot  of  ground 
yard  by  yard."  The  Defendant  therefore  rejected  the 
agreement,  because  he  considered  that  Plaintiff  had  not 
observed  the  second  memorandum  of  agreement,  which 
stipulated  that  the  price  should  be  first  agreed  upon 
between  them ;  the  Defendant  in  effect  says  to  the  Plain- 
tifl^  **You  have  not  performed  the  agreement,  and 
although  I  was  the  cause,  I  will  divide  the  land  yard  by 
yard."  Some  negotiation  between  the  parties  took 
place  after  this,  and  we  have  the  evidence  otjones^  who 
is  the  solicitor  of  the  Defendant,  who  says  that  the 
Defendant  in  April  1885,  gave  notice  that  he  would 
dispute  any  conveyance  of  the  moiety  from  Protheroe 
to  the  Plaintiff,  on  the  ground  of  the  agreement  where- 
by one  was  not  to  purchase  without  the  consent  of  the 
other,  and  the  Defendant  then  stated  ^'  that  he  would 
stand  by  the  agreement,"  which  prevented  one  purchas- 
ing without  the  other. 

4 

I  think  in  this  respect  the  Defendant  was  wrong,  and 
the  question  is,  whether  he  has  not  rejected  the  other 
agreement:  I  think  he  has  abandoned  the  agreement, 
and  is  not  entitled  to  the  benefit  of  it. 

Vol.  I.  Ee  The 
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The  Plaintiff  is  entitled  to  a  partition :  then  comes 
the .  question  as  to  costs,  as  to  which  there  is  some 
diiBculty.  The  Plaintiff  claims  a  partition,  and  has 
suggested  the  agreement  in  his  bill  as  a  thing  which 
might  be  set  up  by  the  Defendant.  The  Defimdant 
says  there  is  an  agreement  which  prevents  the  Plaintiff 
claiming  any  right  to  a  partition,  because  he  had  no 
right  to  purchase  —  he  disputes  the  right  to  a  partition, 
and  therefore  this  is  not  a  common  partition  suit,  where, 
as  at  law,  no  costs  are  given  on  either  side  at  the 
hearing  (a).  This  is  a  case  in  which  the  right  to  a 
partition  is  disputed  by  reason  of  an  agreement  which  is 
set  up  in  bar :  this  takes  it  out  of  the  common  case.  I 
am  of  opinion  that  the  Defendant  is  not  entitled  to  the 
benefit  of  the  agreement  which  he  has  relied  on,  and 
as  costs  have  been  incurred  thereby,  he  ought  to  pay 
such  portion  of  the  costs  as  have  been  occasioned  by 
setting  up  the  agreement. 


The  bill  stated  that  a  road  or  carriage  way  had  been 
set  out  by  Thomas  Waters  and  the  Defendant  over  part 
of  the  land,  for  the  convenience  of  their  respective 
dwelling-houses  for  ever.  This  was  admitted  by  the 
answer. 

Mr.  Kindersley^  on  behalf  of  the  Defendant,  asked 
that  special  directions  might  be  given  to  the  commis- 
sioners, that  in  making  the  partition,  this  right  of  road 
should  not  be  interfered  with. 


Mr.  PembertoTif  contra. 


The 


(a)  See  Beamei  on  Costs,  48 ;      Agar  v.  Fairfax^  17  Ves,  535. 
Seaton  on  Decrees,  187,  188; 
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7%«  Master  of  the  Rolls. 

« 

The  setting  out  of  the  road  is  stated  m  the  bill  and  is 
admitted  by  the  answer,  and  I  think  it  ought  not  to  be 
interfered  with ;  but  I  do  not  think  that  I  ought  to  give 
any  special  directions  by  the  decree. 
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May  88. 


npHE  question   in    this  case  was,   whether  certain  Several  an- 
"*-     annuities,  given  by  the  will  and  codicils  of  the  by  awiUand 
testator,  were  cumulative  or  substitutional. 


codicils,  held 
to  be  cumu- 
lative. 


By  his  will  the  testator  gave  as  follows :  *—  **  I  give 
to  Mr.  William  Spire^  of  Laverton^  in  the  parish  of 
Bucklandj  in  Gloucestershire,  20L  per  annum  for  and 
during  his  natural  life,  and  should  he  die  before  his 
present  wife,  at  his  demise  I  will  that  she  shall  have  50/. 
for  herself,  in  order  that  she  may  bury  him  gentleman- 
like with  that  sum.  I  will  that  my  executors  shall  so 
arrange  matters,  that  he  may  receive  those  payments 
quarterly,  without  failure  even  once." 


By  a  second  codicil  to  his  will,  the  testator  gave  as 
follows:  —  "1837,  Ji/fy  20th,  I  give  to  William  Spire^ 
of  Laoerton,  in  the  parish  of  Buckland^  in  Gloucester^ 
shire,  the  sum  of  10/.  per  annum,  for  and  during  his 
natural  life;  and  I  give  to  his  present  wife,  for  and 
during  her  natural  life,  independent  of  him,  unless  jomtly 
their  each  10/.  be  united  for  their  mutual  comfort.'' 

Ee  2  And 
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1889.  And  by  the  foarth  codicil,  he  gave  in  the  following 

words :  —  ^*  8th  September  1837.  If  my  God  should  take 
me  off  suddenly,  it  is  my  wish  that  my  executors  should 
provide  of  WiUiam  Spire,  of  LaveHoHj  Gloucestershire, 
and  his  now  wife,  10^  each  per  annum  more  than  I  have 
given  them  by  my  will..  Jeremiah  KnillJ* 

Mr.  Stitdofij  for  the  Plaintifis,  WiUiam  Spire  and  his 
wife,  argued  that  the  annuities  were  cumulative  and  not 
substitutional,  and  claimed  the  several  annuities  given  by 
the  will  and  two  codicils. 

Mr.  Koe,  for  the  executors,  contrh. 

Hie  Master  of  the  Rolls.  It  is  difficult  to  say  what 
the  testator  intended ;  but  the  inclination  of  my  opinion 
is,  that  all  the  annuities  take  effect  [his  Lordship  read 
the  will],  so  that  the  husband  is  to  have  20A  a  year  for 
life,  and  the  wife  after  his  death  is  to  have  50/.  for  a 
particular  purpose,  namely,  to  bury  her  husband.  Then 
comes  the  second  codicil  [hb  Lordship  read  it].  He  has 
not  distinctly  given  10/.  a  year  to  the  wife,  but  has  done 
it  by  implication,  for  it  is  impossible  not  to  see  that  he 
intended  to  give  it  to  her,  for  he  $peaks  of  their  each  10/. 
a  year.  He  has  given  to  each  10/.  a  year,  that  to  the 
wife  being  independent  of  her  husband,  or  giving  to  her 
a  power  over  it,  and  this  therefore  cannot  be  substitu- 
tion for  the  gift  by  the  will  [his  Lordship  read  the 
fourth  codicil].  By  the  fourth  codicil,  he  gives  to  the 
husband  and  wife,  <^  J  0/.  each  per  annum  more  than  he 
had  given  them  by  the  will:"  the  annuity  to  the  wife  is 
not  given  by  the  fourth  codicil,  in  the  same  way  in 
which  the  annuity  was  given  by  the  second  codicil,  or 
independently  of  her  husband,  and  is  not  a  substitute 
for  it.  The  case  is  not  free  from  doubt ;  but  my  im- 
pression is,  that  the  testator  has  not  used  words  of 

substitution 
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substitution,  and    that   ali   the   bequests  take   effect.        18S9. 
The  10/.  a  year  given  to  the  wife  by  the  second  codicil 
must  be  paid  to  her  separate  receipt. 


In  re  CHILCOTE.  Ma^f  S5- 

npHIS  was  a  special  petition,  presented  by  Mr.  Pi^ar-  A  bill  of  costi 

-*■    marij  for  the  taxation  of  his  solicitor's  bill :    it  inJurreJ^by 
stated  the  retainer  by  the  petitioner,  and  the  delivery  il.and  J9. 
by  the  solicitor  of  his  bill,  amounting  to  806/.     The  in'°actionhav- 

petition  also  stated,  that  the  solicitor  had  received  money  ing  ^° 

_,.,.„  .  ,1-1  brought 

on  account  of  his  bill,  amountmg  to  377A,  and  retamed  against  them 

the  papers,  &c.,  of  the  petitioner,  and  that  the  costs  ^^^  ^^^  *■?■ . 

were  unreasonable.  amount,  the 

Court  refused 
to  direct  a 

The  petition  prayed  for  the  taxation  of  the  bill,  the  taxation  and 

petitioner  submitting  to  pay  what  might  be  found  to  be  J^oceedings  at 

due,  and  that  all  proceedings  might  be  stayed  in  the  law,  on  the 

meantime.  of  A.  alone, 

to  pay  what 
might  be . 

It  appeared  by  an  affidavit,  filed  in  opposition  to  the  found  due. 
petition,  that  from  1832  to  1834,  the  solicitor  had  been 
employed  by  the  petitioner  Pearman  alone,  during  which 
time  bills  of  costs,  amounting  to  104/.,  had  been  in- 
curred; and  that  from  September  1835  to  October  1838, 
the  petitioner  Pearman  and  a  Mr.  Jay  jointly  employed 
the  solicitor,  during  which  period  bills  of  costs,  amount- 
ing to  702/.,  had  been  incurred  on  their  joint  retainer ; 
and  that  during  such  employment,  the  solicitor  had 
received  from  Mr.  Jay  377/.  on  account. 

That  the  solicitor,  in  order  to  enforce  the  payment  of 
the  bills  due  to  him  from  Jay  and  Pearman  on  their 

E  e  S  joint 
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1839.       joint  retainer,  brought  an  action  at  law  against  them,  in 
^^^^^      which  they  had  appeared  separately  and  pleaded  to  the 

Chilcot£.     action. 

The  affidavit  further  stated,  that  Jay  was  the  only 
responsible  party  to  whom  the  Plaintiff  could  look  for 
payment  of  the  costs  due  jointly  from  Jay  and  Pear^ 
fnan* 

ft 

Mr.  K»  Parker  J  in  support  of  the  petition,  cited  In  re 
Murray  {a)  to  show  that  the  possession  by  the  soli- 
citor of  deeds  was  a  sufficient  ground  for  the  taxation 
pf  his  bill. 

Mr.  Flaiher  objected,  that  the  bills  incurred  on  the 
joint  retainer  could  not  be  taxed  on  the  undertaking  to 
pay  of  one  client  only,  and  in  the  absence  of  the  other ; 
the  solicitor  would  thus  be  deprived  of  the  benefit  of 
the  undertaking  of  the  only  responsible  party. 

Mr.  K.  Parker^  in  reply,  contended  that  it  was  not 
necessary  that  there  should  be  a  joint  undertaking,  for 
in  that  case,  one  party  might  lose  the  benefit  of  a  tax- 
ation, because  the  other  refused  to  join  in  the  applica- 
tion. 

The  Master  (^the  Rolls  said,  that  no  such  case 
had  been  alleged :  that  this  was  an  application  to  tax  a 
joint  bill  of  costs  in  the  absence  of  one  of  the  parties 
and  that  the  order  for  taxation  must,  therefore,  be 
confined  to  the  bill  incurred  by  the  petitioner  solely, 
and  as  to  which  no  action  was  pending. 

(a)  1  JZtiM.519.    And  see  re  Rice,  8  Keen,  181. 
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1839. 


JOHN  LIPPIAT  V.  WALTER  HOLLEY,  by       Feb.n. 
JOHN  BUB6,  his  Guardian. 


B 


Y  a  decree  of  the  23d  of  February  1883,  it  was  A  proposed 
referred  to  the  Master,  to  take  an  account  of  what  of  a  suit  ap- 

was  due  to  the  Defendant  for  principal  and  interest  on  peanng  to  be 

^         ^  for  the  benefit 

an  indenture  of  the  5th  o(  January  1797 ;  and  to  take  an  of  an  infant 
account  of  all  sums  laid  out  by  the  Defendant,  or  by  J^f  ^00^ ' 

those  under  whom  he  claimed,  in  obtaining  a  renewal  sanctioned  it, 

c     1  -I  •  J   1     .-        -  without  a  re- 

ot  a  lease  and  necessary  repairs  and  lastmg  improve-  ference  to  the 

ments  on  the  premises,  with  interest;  and  also  to  take  Matter. 
an  account  of  rents  and  profits  received  by  the  Defend^ 
ant  and  the  several  persons  under  whom  he  claimed, 
and  the  Defendant  was  to  be  charged  with  an  occupa- 
tion rent. 

The  Master,  by  his  report,  dated  the  2d  of  March 
1837,  found  the  sum  of  1254/.  to  be  due  from  the  Plaintiff 
to  the  Defendant,  and  the  sum  of  1427/.  due  from  the 
Defendant  to  the  Plaintiff,  and  on  the  whole,  that  173/. 
was  due  from  the  Defendant  to  the  Plaintiff. 

The  Defendant  took  exceptions  to  the  report,  which 
were  over-ruled  without  costs,  and  the  deposit  was 
ordered  to  be  returned. 

At  the  hearing  a  compromise  was  agreed  upon ;  but 
the  registrar  objected  to  draw  up  the  order,  on  the 
ground  that  there  ought  previously  to  be  a  reference  to 
the  Master,  to  inquire  whether  the  intended  compromise 
would' be  beneficial  to  the  infant. 

Eei!  Mr. 


4 


«4  CASES  IN  CHANCERY. 

1889.  Mr.  Kindersley  and  Mr.  Bethell  now  applied  that  the 

order  might  be  drawn  up  without  incurring  the  expense 
of  a  reference.  They  urged  that  all  the  facts  being 
now  before  the  Court  in  the  same  way  as  if  the  matter 
were  before  the  Master,  and  the  Court  having  the 
means  of  seeing  that  the  arrangement  was  manifestly 
for  the  infant's  benefit,  it  was  unnecessary  to  send  the 
matter  before  the  Master. 

OTke  Master  of  the  Rolls  said  he  was  disposed  to 
make  the  order  without  a  reference,  as  it  clearly  ap- 
peared for  the  benefit  of  the  infant.  The  decree  should 
contain  a  recital  to  that  efiect. 


^^  Declare  that  it  is  for  the  benefit  of  the  Defend- 
ant that  such  order  should  be  made  as  follows,  the 
Plaintiff,  by  his  counsel,  consenting  thereto.  And  the 
Court  doth  therefore  order,  that  the  Defendant  do  assign 
the  lease  of  the  premises  in  the  pleadings  in  this  cause 
mentioned  to  the  Plaintifi*;  and  do  deliver  up  to  the 
Plaintiff  all  deeds,  papers  and  writings  relating  to  the 
premises,  in  his  custody  or  power;  and  it  is  ordered 
that  the  Defendant  do  attorn  tenant  to  the  Plaintiff  of 
the  mill  and  premises,  with  the  machinery,  &c. ;  and  do 
execute  to  the  Plaintiff  a  release  of  the  mortgage  debt 
and  of  the  claim  in  respect  thereof;  and  it  is  ordered 
that  the  Plaintiff  do  execute  to  the  Defendant  a  release 
of  all  claims  for  or  in  respect  of  the  rents,  or  otherwise 
in  relation  to  the  matters  in  question  in  this  suit ;  and 
it  is  ordered  that  the  Defendant  be  at  liberty  to  keep 
the  said  premises,  as  tenant  to  the  Plaintiff,  at  a  pepper 
corn  rent,  until  Ladi/'^y  now  next ;  and  it  is  ordered 
that  the  Defendant  do  then  deliver  up  possession  of  the 
said  premises  and  all  the  fixtures,  &c. ;  and  it  is  or- 
dered that  all  further  proceedings  in  this  cause  be 

stayed, 
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« 

Stayed,  but  with  liberty  to  any  of  the  parties  to  apply 
to  this  Court,  touching  the  performance  of  the  direction 
hereby  given,  as  they  may  be  advised/'  Beg.  JAb.  B., 
18899  P«  S58. 


KEYS  V.  KEYS. 

1858. 
Kov,  10. 

T)ART  of  the  testator's  estate  consisted  of  50,000  sicca      Dec,  19. 

rupees,  invested  by  him  in  the  Bengal  6  per  cent.      Ap,^\6 

remittable  loan  of  1822-23.  A  receiver  had 

been  ap- 

A  receiver  of  the  testator's  estate  had  been  appointed,  testator's 
and  interest  on  the  loan  having  ceased,  the  receiver  pre-  estate,  part  of 

*^  which  was  in 

sented  a  petition  to  the  Court,  for  liberty  to  execute  a  india^  and  it 

power  of  attorney  to  Messrs.  Forbes  and  Co.,  or  some  having  become 
*^  ^      ^  ^  '  ^      necessary  to 

other  person  authorising  them  to  receive  the  funds  in  have  it  re- 

India^  and  transmit  them  to  this  country.  ^i^^^  ^1^'^  P^qJ 

per  course 
T.,      -   - -.  ^       ,  .  .  *  was  to  refer  it 

Mr.  J.  Moorcy  for  the  petition.  to  the  Master, 

to  enquire 
what  would^ 

The  Master  of  the  Rolls  said  that  the  practice  in  be  the  most 
such  cases  had  been  settled  in  a  case  of  Wood  v.  Wood, ;  course"for^re- 

and  that  an  inquiry  must  be  made,  as  to  what  was  the  ceiving  and 
1  .  ,  remitting  it  to 

usual  course  in  such  cases.  England. 


On  the  19th  oi  December  18S8,  it  was  referred  to  the 
Master,  to  inquire  and  state  to  the  Court,  what  could 
be  the  most  advantageous  course  of  receiving  and  re- 
mitting to  England  the  sum  of  50,000  sicca  rupees ; 
and  for  realising,  collecting  and  remitting  to  England 
any  other  part  of  the  testator's  personal  estate  which 
might  be  in  India  ;  and  to  approve  of  a  scheme  for  that 
purpose. 

By 
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1839. 


By  his  report,  dated  the  25th  of  March^  the  Master 
approved  of  a  power  of  attorney  being  sent  out  to 
Messrs.  Forbes  and  Co.  to  receive  the  sicca  rupees  and 
any  other  part  of  the  testator's  personal  estate  in  India; 
and  by  an  order  made  the  16th  of  Jprilj  the  Master's 
report  was  confirmed ;  and  it  was  ordered  that  th^  peti- 
tioner should  be  at  liberty  to  send  out  a  power  of  at- 
torney to  Messrs.  Forbes  and  Co.  to  receive  the  note  of 
50,000  sicca  rupees  and  the  proceeds  thereof  and  any 
other  monies  or  estates  belonging  to  the  estate  of  the 
testator,  and  to  remit  the  same  to  the  petitioner;  and  it 
was  ordered  that  the  petitioner  should  be  at  liberty  to 
authorise  Messrs.  Forbes  to  do  all  proper  and  necessary 
acts  for  that  purpose. 


March  19. 


LOW  V.  CARTER. 


The  only  way 
in  which  ex- 
ecutors can 
obtain  com- 
plete exoner- 
ation 18  by 
passing  their 
accounts  in  a 
court  of 
equity,  and 
the  Court  is, 


npHE  testator,  Jokn  Carter^  by  his  will,  dated  the 
■*"  13th  of  February  1834?,  after  desiring  his  executors 
to  pay  his  funeral  and  testamentary  expenses,  proceeded 
in  these  words :  —  "  If  my  wife  Elizabeth  Carter  out- 
lives me,  then  the  said  Elizabeth  Carter  to  be  in  posses- 
sion of  all  my  furniture,  plate,  glass  and  books,  and  for 
the  time  of  her  natural  life,  to  receive  the  yearly  interest 

consequently,   and  profits  of  all  my  property  that  I  am  in  possession  of  at 

anxious  not  to 

deter  them  ''^y* 

from  so  doing, 

by  visiting  them  with  the  costs. 

A  husband  transferred  money  in  the  funds  into  the  joint  names  of  himself  and 
wife,  for  the  purpose  of  making  a  provision  for  her;  and  by  his  will  he  bequeathed 
to  his  wife  a  life  mterest  in  *'all  his  property  that  he  was  in  possession  of:*'  Held, 
that  the  stock  did  not  pass. 

A  testator  directed  his  widow  "  to  be  in  possession  of  all  his  furniture,  plate, 'glass 
and  books,  and  for  the  time  of  her  natural  life,  to  receive  the  yearly  interest  and 
profits  of  all  his  property  that  he  was  in  possession  of  at  hu  death : "  Helc^  that  the 
widow  took  a  life  interest  oxUy  in  the  furniture,  &c. 
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my  death,*  and  if  the  SOO/.  which  is  now  in  the  hands        18S9. 

of  Messrs.  David  and  Joseph  Hyland^  of  Bunvash^  in 

Sussex,  when  I  die,  I  request  it  to  be  taken  from  their 

hand,  and  put  into  the  best  stock  in  the  Bank  of  Eng^ 

land,  but  in  no  sinking  fund;  to  be  put  in  Elizabeth 

Carter's  name,  and  she  to  receive  the  interest  during 

her  natural  life.     And  if  my  wife  outlives  me,  I  request 

my  executors  will  see  that  she  be  decendy  buryed,  and 

ail  expenses  paid ;  then  after  that,  the  whole  of  what 

remains  to  be  equally  divided  in  four  parts."     He  then 

gave  one  fourth  to*  Thomas  Ixno  and  Sarah  his  wife,  and 

the  remaining  three  fourths  to  other  persons;  and  he 

appointed  JTidmLS  Low  and  James  Hensley  executors. 

The  testator  died  on  the  29th  of  August  1834,  and  his 

two  executors  proved  his  will. 

At  the  time  of  the  death  of  the  testator,  there  stood, 
in  the  joint  names  of  hiniself  and  his  wife,  a  sum  of 
SI 5/.  new  S/.  105.  per  cent,  reduced  bank  annuities, 
which  sum  the  testator,  in  the  month  oi  January  1834, 
had  directed  his  stock-broker  to  purchase  in  (he  joint 
names  of  himself  and  wife,  for  the  purpose,  as  he 
stated  to  his  stock-broker,  of  making  a  provision  for  his 
wife. 

There  was  parol  evidence  of  the  testator  having, 
in  a  conversation  which  took  place  the  day  before  his 
death,  said,  ^^that  the  said  property  in  the  Bank  of 
England  being  in  their  joint  names,  he  considered  it 
belonged  to  his  wife  solely  at  his  decease,  and,  there- 
fore,  he  had  no  occasion  to  leave  it  to  her  by  will." 

The  only  other  property  of  the  testator  was  the  300/. 
due  from  Messrs.  Hyland,  the  furniture,  &c.,  valued  at 
19^  175.,  and  about  20/. 

This 
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1839.  This  bill  was  filed  by  Thonuu  Lm  and  Sarah  bis 

wife  and  James  Hensley^  against  Sarah  Carter  the  widow 
and  the  other  persons  interested.  The  bill  claimed  the 
315/.  bank  annuities  as  part  of  the  testator's  estatei  and 
also  insisted  that  the  widow  was  entitled  to  the  famiture 
for  life  only,  and  prayed  the  usual  accounts. 

Mr.  Kinderdey  and  Mr.  BviUj  for  the  Plaintiff,  con- 
tended, that  the  widow  took  a  life  interest  only  in  the 
furniture ;  that  the  stock  passed  under  the  will,  as  being 
in  the  testator's  '^  possession"  at  his  death,  and,  conse- 
quently, that  the  widow  was  entitled  thereto  for  life 
only. 

Mr.  Pemberton  and  Mr.  L.  fVigramj  for  Defendants  in 
the  same  interest  with  the  Plaintiff,  contended,  that  even 
if  the  testator  had  transferred  the  funds  into  the  joint 
names  of  himself  and  wife  for  the  purpose  of  making  a 
provision  for  her,  yet  the  extent  of  the  interest  she 
was  to  take  being  undefined,  the  testator  must  have 
intended  her  to  take  a  life  interest  only. 

Mr.  Tinney  and  Mr.  Schombergf  contrd,  for  the  widow, 
contended,  that  she  was  entitled  to  the  furniture  ab- 
solutely, and  that  the  testator  bad  no  power  to  be- 
queath the  S15L  stock,  which  survived  to  his  widow: 
Dummer  v.  Pitcher,  (a)  That  the  executors  having 
taken  upon  themselves  the  duty  of  administering  the 
estate,  were  not  justified  in  coming  to  the  Court,  where 
no  difficulty  really  existed,  and  in  incurring  expenses 
which  would  exhaust  the  whole  of  this  little  property. 

That  the  bill  had  been  filed  by  executors,  nomi- 
nally for  the  administration  of  this  very  small  estate, 

but 
(a)  s  Myl.  4*  K.  862. 
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but  in  reality  for  purposes  of  vexation  and  to  impeach        18S9. 
the  title  of  the  Defendant  to  the  SI 5/.  stock,  to  which     ^'^y^^ 

Low 

she  was  entitled  independently  of  the  will,  and  that  the  v. 

bill  ought  therefore  to  be  dismissed  with  costs.  Cabtbr. 

Mr.  Kindersla/f  in  reply.  The  only  way  in  which  an 
executor  can  be  protected  is  to  have  his  accounts  passed 
in  this  Court :  the  smallness  of  the  estate  is  not  the  fault 
of  and  does  not  alter  the  liability  of  the  executor :  the 
Court  cannot  refuse  to  allow  an  executor  to  pass  his 
accounts,  in  the  only  way  which  will  secure  him  from 
future  peril. 

T^e  Master  of  the  Rolls. 

There  are  two  quesUons  in  this  case :  first,  whether 
the  will  passed  certain  stocks  which  were  standing  in  the 
joint  names  of  the  testator  and  his  wife  at  his  decease ; 
and,  secondly,  what  interest  the  wife  took  in  the  fur- 
niture and  other  things  under  the  will  of  her  husband. 

In  Januaty  1834,  the  testator  caused  certain  stocks 
to  be  invested  in  the  joint  names  of  himself  and  his  wife: 
this  stock  was  not  then  in  his  own  possession,  though  it 
might  be  said  to  be  in  the  possession  of  himself  and 
wife,  and  was  so  circumstanced,  that  he  might  have 
transferred  it  into  his  own  name,  and  thus  have  dealt 
with  it  as  he  pleased. 

In  Februaty  1834  the  testator  made  his  will,  in  which 
he  says,  '^  If  my  wife  Elizabeth  Carter  outlives  me,  then 
the  said  Elizabeth  Carter  to  be  in  possession  of  all  my 
furniture,  plate,  glass  and  books,  and  for  the  term  of 
her  natural  life,  to  receive  the  yearly  interest  and  profits 
of  all  my  property  that  I  am  in  possession  of  at  my 
death  : "  and  the  question  is,  whether  this  stock,  which 

was 
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18S9.  was  standing  in  the  joint  names,  passed  by  the  de* 
scription  of  **  all  my  property  that  I  am  in  possession  of 
at  my  death,"  and  I  think  it  did  not :  the  property  was 
transferred  into  the  joint  names,  for  the  benefit  of  the 
survivor,  and  although  it  was  stock  which  the  testator 
could  in  his  life-time  have  transferred  into  his  own  name 
alone,  yet  it  was  not  strictly  ^'  in  his  possession  at  his 
death.''  The  will  operated  only  upon  the  death  of  the 
testator,  and  at  that  moment  the  right  of  the  survivor 
took  effect,  and  there  was  then  no  authority  or  power  to 
defeat  it. 

As  to  the  other  point,  I*  think  that  the  testator  meant 
that  his  wife  should  take  a  life  interest  only,  in  the  fur- 
niture,  plate,  glass  and  books ;  and  that  at  her  death, 
the  whole,  after  payment  of  the  expenses  of  her  fimeral, 
were  to  be  divided  between  the  persons  pointed  out; 
she  was  to  have  the  '^  possession''  of  these  specific  arti- 
cles, and  it  appears  from  the  will  that  the  testator  intended 
that  she  should  not  take  more  than  a  life  interest  in 
them. 

As  to  the  costs  of  the  suit,  I  cannot  conceive  that  any 
thing  could  be  more  hard,  than  that  executors  who  are 
called  on  to  administer  estates  where  there  are  doubtful 
questions  arising  on  the  will,  and  who  can  be  exonerated 
'  only  by  having  their  accounts  passed  in  a  court  of  equity, 
should  be  deterred  from  coming  to  this  Court,  by  being 
visited  with  the  costs  of  the  proceeding. 

Looking  at  the  circumstances  of  this  case,  and  at  the  de- 
cisions of  this  Court,  which  shew  that  executors  can  only 
obtain  complete  exoneration  by  having  their  accounts 
passed  in  this  Court  (a),  can  I  say  that  the  executors  are 

not 

(a)  KwOMuU  V.  Feamhead,  5  Myl.  i  Cr.  ISS. 
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not  justified  in  seeking  the  opinion  of  the  Court  in  this        18d9« 
case,  although  it  has  turned  out|  that  on  the  principal 
point,  there   has  been  a  decision  in  favour  of  Mrs. 
Carter  > 

It  is  to  be  regretted  that  the  jurisdiction  of  the  Court, 
m  such  cases,  cannot  be  exercised  at  a  less  expense ; 
but  when  we  so  frequently  see  suits  instituted  against 
executors,  after  a  considerable  lapse  of  time,  and  find 
them  held  personally  responsible  for  acts  done  by  them 
in  mistake,  but  with  the  most  honest  intention,  the 
necessity  of  giving  them  every  opportunity  of  exoner- 
ating themselves,  by  passing  their  accounts  in  this 
Court,  is  obvious. 


B 


HODGE  v.  LEWIN.  j^  ly. 

Y  an  order  of  the  Court,  dated  the  5th  of  Naoember  The  dividends 
1830,  it  was  declared  that  the  income  of  the  pro-  ^0*^  be/n 
duce  of  the  real  and  personal  estate  of  the  testator,  insufficient  for 
together  with  the  accumulations  arising  therefrom,  were  of^nwlnuity 

subject  to   the  payment  of  the  Defendant's,  Eleanor  charged  upon 
_      _ ,     .  .  .  ^         _  -      ,        it,  a  pro- 

Bouthsj  jomture  or  rent-charge  of  3001.  a-year  for  her  spective  order 

life,  so  far  as  the  same  would  extend  to  pay;  and  it  was  wa*  ™*^®j 
declared,  tliat  the  defendant  was  entitled  to  have  any  from  time  to 
deficiency  in  the  income  to  answer  the  arrears  and  keep  m"ch  ofThe 
down  the  future  payments  of  the  said  jointure  or  rent-  corpus  as 

charge  raised,  from  time  to  time,  by  the  sale  of  the  capi-  t{,gr  with  the 

tal  dividends,  be 
necessary 
for  raising  the  amount  of  the  annuity. 
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tal  produce  of  the  real  and  personal  estate  of  the 
tator»  as  occasion  might  require. 


The  fund  in  Court  charged  with  thb  sum  of  300/. 
a-year  amounted  to  4,882/.  consols,  and  in  consequence 
of  the  dividends  being  inadequate  to  keep  down  the  ac- 
cruing payments  of  the  rent-charge,  it  had  fallen  into 
arrear  to  the  amount  of  825^ 


The  Committee  of  Eleanor  Roidk^  who  was  a  lunatic, 
presented  a  petition  praying  a  sale  of  sufficient  part  of 
the  4,882/.  to  raise  the  arrears,  and  for  a  sale,  half- 
yearly,  of  so  much  of  the  capital  sum  as  would  be  suC- 
cieiit  with  the  accruing  dividends,  to  answer  the  annuity 
of  300/.  a  year,  and  for  payment  thereof  accordingly. 

Mr.  Tinnei^f  in  support  of  the  petition. 

7^e  Master  of  the  Rolls,  on  a  former  day,  doubted 
whether  a  prospective  order  could  be  made  for  raising 
the  deficiency  out  of  the  corpus  of  the  fund,  but  he  now 
made  the  order  on  the  authority  of  a  case  of  SwaUaw  v* 
Swallow  (a). 


V.C. 

1851. 
JBifarch  S8. 

A  sum  of 
money,  in  the 
5  per  cents.. 


The  order,  after  directing  payment  of  the  arrears,  pro- 
ceeded, ^*  And  on  or  after  the  6th  day  of  January  next, 

and 
(a)  Swallow  v.  Swallow. 

The  order  in  this  case  stated  the     by  his  will  bequeathed  to  the 


petition  oiEUxabeih  Prince  Swai' 
iowg  setting  forth  that  John  Stuart 


petidoner  400/.  a  year,  payable 
half  yearly,  during  her  life,  and 

charged 

set  apart  to  answer  an  annuity,  was  reduced  to  3|  per  cents.,  and  the  dividends  haV' 
ing  become  insufficient  to  pay  the  annuity,  the  Court  made  a  prospective  order  for 
the  sale^  from  time  to  time,  of  a  sufficient  part  of  the  capital  to  meet  the  accruing 
payments  of  the  annuity. 
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and  on  or  after  every  succeeding  6th  day  otjubf^  apd  the 
6th  day  of  JanHary^  durmg  the  life  of  the  Defendant, 
JEleanor  Bouth^  or  until  the  further  order  of  this  Court* 
it  is  ordered  that  so  much  of  the  residue  of  the  said 
bank  3/*  per  cent  annuities*  or  any  other  bank  annuities* 
which  may  be  standing  in  the  name  of  the  said  account- 
ant-general in  trust  in  this  cause*  as  will  be  sufficient  to 

raise 


1889. 


charged  upon  the  whole  of  hb 
personal  estate;  and  that  he  gave 
his  residuary  estate  to  Henry 
Stuart  and  his  issue ;  and  further 
setting  forth,  that  by  a  codicil 
the  testator  gave  the  petitioner 
an  annuity  of  100/.  a  year  to  be 
paid  out  of  the  property  of -/oAn 
Tounuendj  to  ivhich  the  testator 
was  entitled ;  that  in  Dec.  1803 
it  was  ordered  that  the  dividends 
on  the  sum  of  3533/.  6s,  sd,, 
which  had  been  transferred  into 
the  name  of  the  accountant- 
general,  should  be  paid  to  the 
petitioner  for  life,  to  answer  the 
annuity  of  100/.  a  year;  and  in 
March  1805  it  was  ordered  that 
8000/.  navy  5  per  cents,  should 
be  carried  over  and  placed  to 
the  petitioner's  annuity  account, 
and  the  dividends  should  be  paid 
to  the  petitioner  for  life,  to  an- 
swer the  growing  payments  of 
the  annuity  of  400/. ;  that  the 
annuities  were  carried  over  and 
were  converted  into  7834/.  19/. 
10^.  5 J  per  cents,  which  pro- 
duced an  income  of  275/.  only, 
and  the  annuity  of  400/.  had 
fallen  into  arrear  to  the  extent 
of  62/. :  whereupon  it  was  ordered 
that  the  costs  of  this  application 
should  be  taxed,  and  that    a 

Vol.  I. 


part  of  the  7854/.  195.  lod.  5^ 
per  cents,  should  be  sold  for 
pajrment  thereof,  and  of  the  68/. 
And  it  was  ordered,  **  that  so 
much  of  the  residue  of  the  said 
7834/.  19f.  lod.  new  3^  per 
cent,  bank  annuities,  or  of  any 
other  new  3^  per  cent,  bank 
annuities  which  might  thereafter 
be  standing  in  the  name  of  the 
said  accountant-general  in  trust 
in  the  said  first-mentioned  cause, 
to  the  last-mentioned  account, 
as  would  be  sufficient  to  raise 
such  part  of  the  half  yearly  pay- 
ment of  the  petitioner's  annuity 
of  400/.  in  the  petition  men- 
tioned, as  the  interest  to  accrue 
half  yearly  on  the  said  new  3^ 
per  cent,  annuities,  should  be 
insufficient  to  pay  (such  defi- 
ciency to  be  from  time  to  time 
verified  by  affidavit,)  be  from 
time  to  time  sold  during  the  life 
of  the  petitioner,  or  until  the 
further  order  of  the  Court,  with 
the  privity  of  the  said  account-^ 
ant-general,  &c.  And  it  wns 
ordered  that  the  same,  when  so 
paid  into  the  Bank,  together  with 
the  interest  to  accrue  due  on  the 
said  annuities  from  time  to  time, 
be  thereout  paid  to  the  peti- 
tioner EHxeAeth  Prince  Swallow^ 
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Hodge 

r, 
Lewin. 


raise  such  part  of  the  sum  of  1 50/.  as  and  for  one  halt- 
yearly  or  two  quarterly  payments  of  the  jointure  or  an- 
nuity of  300/.  a  year  in  the  petition  mentioned,  as  the  in- 
terests which  shall  have  accrued  due  at  the  time  of  such 
sale  on  the  residue  of  the  said  bank  annuities,  or  on  such 
other  bank  annuities  as  aforesaid,  shall  be  insufficient  to 
pay  (the  amount  of  such  deficiency  to  be  from  time  to  time 
verified  by  affidavit)  be  sold." 


See  DemetY.  Watiier,  I  8,^^ 
Siu.  465;  Kendall  y.  Russell,  5 
jSSk.  494;  May  V.  Bennetl,   1 


Buss.  370 ;  ArundeU  v.  Anmdeff, 
1  3fy.4-ir.516 


/ 


1858. 
Nov,  15. 

In  a  suit  for 
the  adminis- 
tration of 
the  estate  of 
a  testator,  a 
soHcitor  car- 
ried in  a  claim 
for  his  bills  of 
costs,  which, 
on  taxation, 
were  reduced 
by  more  than 
one  sixth : 
Held,  that  the 
solicitor  ought 
to  pay  the 
costs  of  the 
taxation. 


SILVERTOP  V.  RAMSAY. 

TN  Jufy  1830,  it  was  referred  to  the  Master  to  take  an 
account  of  the  debts,  funeral  expences  and  legacies 
of  the  testator ;  and  the  Master  having  made  his  report, 
the  cause  was  heard,  on  further  directions,  in  July  1831. 
In  May  1832,  on  the  petition  of  Mr.  G.  2).,  who  had 
formerly  been  a  solicitor,  it  was  referred  to  the  Master 
to  inquire  and  state  to  the  Court  whether  the  testator 
was,  at  the  time  of  his  death,  indebted  to  G.  D.  in  any 
and  what  sum. 

G.  D.  carried  in  a  claim  before  the  Master  for  his 
bills  of  costs,  amounting  to  2871/.;  on  taxation  they 
were  reduced  to  2141/.,  and  which  sum,  after  deducting 
373/i  already  paid,  the  Master  reported  due  to  G.  D. 


G.  jD.  now  presented  a  petition,  praying  for  the  con- 
firmation of  the  report,  and  for  an  order  for  payment 
of  the  1 768/.,  and  the  question  raised  was,  as  to  the  costs 

of  the  taxation. 

Mr. 
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Mr.  Pemberton  and  Mr.  Jemmett^  submitted  that  there 
was  nothing  to  take  this  out  of  the  usual  rule,  which 
threw  the  costs  of  taxation  on  the  solicitor  wheVi  one 
sixth  part  of  the  bill  was  taken  off  by  taxation. 

Mr.  KindersUy,  corUrdj  argued  that  the  rule  was  laid 
down  by  the  statute  {a)  alone,  and  applied  to  those  cases 
only,  where  thc^  taxation  took  place  under  the  statute, 
and  not  to  a  case  like  this,  where  a  party  came  in  to 
establish  a  legal  demand  in  a  suit,  in  which  case  there 
was  no  distinction  whatever  between  a  solicitor  and  any 
other  persons  having  a  demand  against  the  assets. 

The  Mast£B  of  the  Rolls. 

This  gen.tleman  asked  the  assistance  of  this  Court  to 
establish  his  legal  demand  for  his  bill  of  costs,  and  for 
that  purpiose  it  was  necessary  for  him  to  resort  to  a 
taxation,,  which  has  reduced  his  demand  more  than  one 
sixth.  In  such  cases,  the  statute  provides  that  the  soli- 
citor s  Jiall  pay  the  costs,  and  it  seems  to  me  that  this 
also  7^  a  very  proper  case  in  which  he  should  pay  the 
expe;nses. 
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infants,  bene- 
ficially inter- 
ested in  a 
fund,  by  M,J. 
their  next 


BETWEEN 

1839.        MARY   JACOB    and    ROBERT    ROTHWELL 
^""^  ^'  LUCAS  and  Others,  Infants,  by  the  said  MARY 

JACOB,  their  next  friend        -         -        Plaintiffs  ; 

AND 

ROBERT  TRISTRAM  LUCAS  and  Others 

Defendants. 

i^ninS'L  Q'^UCKLEY  LUCAS,  by  his  will,  directed  his  chil- 
presentative  ^^  dren  to  assign  to  the  trustees  of  his  will  certain 
trnstee,^t^^  Stocks,  funds  and  securities,  to  which  they  would  be- 
gether  with      come  entitled  under  the  testator's  nwrriage  settlement ; 

and  in  default,  that  they  should  forfeit  the  bi^nefits  given 
them  by  his  will.     The  testator  gave  part  of  his  pro- 
perty, including  the  property  in  the  settlement,  to  his 
Sjlaintlffiin  ^^'^stees,    TAomas   Todd,   John  Henry  Jacob,    Richard 

a  suit,  the 
object  of 
which  was  to 
make  the  te- 
nant for  life 
and  hi^  in- 
terest in  the 
trust  funds 

answerable  for  that  when  any  trustee  should  die  or  refuse  to  act,  I'he 
trust^funds  surviving  or  acting  trustees  should  appoint  new  trustecjs:, 
which  the        "so  that  there  might  not  be  less  than  two  acting  trustees 

tenant  for  life  ^a.  .•       .i  • 

had  applied       ®^  ^"^  ^^^  ^^me." 
to  bis  own 
use:  there 
were  other 
parties  in- 
terested in  the 
restitution  of 
the  fund,  who 

were  made  defendants.  The  Court,  being  of  opinion  that  the  trustee's  a5i8ets  might, 
in  tne  progrefs  of  the  suit,  have  to  be  resorted  to  for  the  purpose  of  making  good 
tne  breach  of  trust,  and  that  the  interests  of  the  infants  and  of  Jf../.  would  thereby 
Ultimately  become  conflicting,  dismissed  the  bill  with  costs,  on  the  ground  of  the 
miyomder  of  Plaintiffs,  but  without  prejudice  to  any  new  bill. 


Bere  and  John  Beague,  in  trust  as  to  part,  for*  his  son 
Bcbert  Tristram  Lucas,  for  life,  with  remainder  to  his 
children,  and  as  to  other  part,  for  the  benefit  of pivsons 
Defendants  to  the  suit;  and  he  appointed  the  four 
trustees  his  executors.     The  will  contained  a  direct  ion. 


The  testator  died  in  18 11,  and  Thomas  Todd  and  John 
Henry  Jacob  alone  proved  his  will.    Part  of  the  testator's 

property 
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property  consisted  of  S25L  bank  stock  and  17/.  105. 
long  annuities,  standing  in  his  name  at  the  time  of  his 
death.  The  acting  executors  and  trustees  did  not 
transfer  these  sums  into  their  own  names,  but  suffered 
them  to  remain  in  the  name  of  the  testator. 
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The  settlement  funds  were  assigned  by  the  testator's 
children  to  the  trustees  of  the  will,  but  were  permitted 
by  them  to  remain  standing  in  the  names  of  the  trustees 
of  the  settlement. 

Thomas  Todd  died  in  1819;  and  John  Hetity  Jacob, 
who  survived  him,  appointed  no  new  trustee  in  his  place. 
He  died  in  1828,  having  appointed  the  Plaintiff,  Mary 
Jacob,  his  sole  executrix,  who  afterwards  proved  his  will. 
After  the  death  of  John  Henry  Jacob,  Robert  Tristram 
Lucas,  upon  the  renunciation  of  Bere  and  Beague,  the  two 
other  executors  who  had  not  acted,  obtained  letters  of  ad- 
ministration, de  bonis  non,  of  the  estate  and  effects  of 
Stuckley  Lucas  ;  and,  as  administrator,  he  sold  out  the  two 
sums  of  825/.  bank  stock  and  17/.  105.  long  annuities,  and 
he  applied  the  same  to  his  own  use.  This  he  was  enabled 
to  do,  in  consequence  of  the  acting  executors,  Thomas 
Todd  and  John  Henry  Jacob,  having  allowed  these  sums 
to  remain  in  the  name  of  the  testator,  Stuckley  Lucas. 


Robert  Tristram  Lucas  assigned  his  interest  under 
the  will  to  secure  150/.  to  John  Wood ;  and,  in  1822, 
he  likewise  charged  it  with  an  annuity  of  32/.  to  George 
Haynes,  and,  in  1834,  he  further  charged  it  with  an  an- 
nuity of  106/.  125.  to  Mr.  RudaU. 

m 

A  suit  of  O^NeiU  v.  Lucas  had  been  instituted,  to 
compel  the  specific  legatees  of  Stuckley  Lucas  to  con- 
tribute towards  payment  of  his  debts,  there  being  a  de- 
ficiency of  assets  to  provide  for  the  debts  and  legacies. 

FfS  In 
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In  that  suit,  funds,  in  which  Robert  Tristram  Lucas  was 
interested  under  the  will,  had  been  paid  into  Court. 
The  effect  of  that  suit  was  relied  on  in  argument,  bat 
did  not  form  the  ground  of  the  decision. 

This  bill  was  filed  by  Mary  Jacobs  the  executrix  of 
Jbi^i  Henry  Jacob,  who  was  the  surviving  acting  executor 
and  trustee  under  the  will  of  Stuckley  LucaSt  and  by 
the  infant  children  of  Robert  Tristram  Lucas  (who 
were  entitled  in  remainder  to  part  of  the  property)  by 
Mary  Jacob,  their  next  friend,  against  Robert  Tristram 
Lucas,  his  incumbrancers,  and  against  the  personal  re- 
presentatives of  Thomas  Todd  the  other  executor  and 
trustee,  and  against  the  other  parties  interested,  praying 
^^That  Robert  Tristram  Lucas  might  be  decreed  re- 
sponsible for  the  said  several  sums  of  S25L  Bank  of 
England  stock  and  17/.  105.  long  annuities,  which  he 
had  sold  out  and  applied  to  his  own  use ;"  and  that  he 
might  be  decreed  to  replace  those  sums;  and  ^<in 
default  thereof,  that  the  several  stocks,  funds  and  secu- 
rities, to  which  he  might  be  held  to  be  beneficially 
entitled  under  the  said  will,  and  in  the  said  suit  of 
(yNeill  V.  Lucas,  might  be  appropriated  and  applied  in 
the  liquidation  and  satisfaction  of  such  several  sums  of 
stock  and  annuities." 


The  bill  charged,  "  That  Robert  Tristram  Lucas  pre- 
tended that  he  was  not  liable  to  reinvest  the  said  stock,  or 
to  supply  any  deficiency  that  might  arise  in  respect 
thereof,  but  that  the  estates  of  Thomas  Todd  and  John 
Henry  Jacob,  or  one  of  them,  were  liable  in  respect 
of  any  loss  incurred  thereby;  for  that  such  several 
sums  of  stock  ought,  upon  the  death  of  the  said  tes- 
tator, Stuckley  Lucas,  to  have  been  invested  in  their 
names,  and  that  they  wilfully  neglected  to  do  so,  and 
that  in  consequence  thereof^    they  were  guilty  of  a 

breach 
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breach  of  trust,  and  ought  to  make  good  any  loss  occa-  1839. 
sioned  thereby :  whereas  the  PlaintifT  Mary  Jacobs  ex- 
pressly charged,  that  the  said  trustees  and  executors 
were  never  directed  by  the  said  will  to  invest  any 
such  stock  in  their  own  names  by  said  testator,  and  that 
independently  of  that  circumstance,  the  same  remaining 
outstanding  was  a  protection  to  the  interest  of  the  cestui 
que  trusty  by  remaining  distinct  and  unmixed  with  other 
funds,  over  which  they  had  control,  and  to  which  other 
parties  were  entitled." 

Mr.  Tinney  and  Mr.  Benson^  for  the  Plaintiffs. 

Mr.  Pemberton  and  Mr.  Mudallf  for  an  incumbrancer 
on  the  interest  of  Robert  Tristram  Lucas. 

Mr.  Stuart  and  Mr.  Lutwidge^  for  Mr.  and  Mrs. 

Chqfy. 

Mr.  Glasse^  for  the  trustee  of  the  settlement. 

Mr.  C.  P.  Cooper^  Mr.  Stinton  and  Mr.  Piggott^  for 
other  parties. 

The  first  point  argued  was  this:  Robert  Tristram 
Ijucas  having  committed  a  breach  of  trust,  it  was  ad- 
mitted that  his  Interests  under  the  will  were  liable  to 
make  it  good,  but  then  a  question  arose  between  the 
other  legatees  interested  in  the  fund  and  the  incum- 
brancers of  Robert  Tristram  Lucas^  as  to  their  priorities; 
Woodyatt  v.  Gresley{a) ;  Ex  parte  King.{b). 

Next  it  .was  objected,  by  some  of  the  Defendants, 
first,  that  this  suit  was  unnecessary,  as  its  objects  might 

have 

(a)  8  Sim.  180.  (b)  2  Mont,  t  Atfr.  410. 
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have  been  obtained  in  the  suit  of  (yNeill  v.  Lucas  ;  and 
secondly,  that  the  Plaintiff  Mrs.  Jacob  and  the  infants 
had  conflicting  interests;  that  John  Henry  Jacob  had 
committed  a  breach  of  trust  by  allowing  the  fund  to 
remain  in  the  name  of  the  testator,  and  by  not  ap- 
pointing new  trustees,  by  which  means  Robert  Tristram 
Ijucas^  the  administrator  de  bonis  non,  obtained  possession 
of  the  fund ;  that  consequently  his  estate,  which  was 
represented  in  this  suit  by  the  Plaintiff  Mrs.  Jacobs  was 
liable  to  the  infant  Plaintiffs  and  to  the  Defendants  for 
this  breach  of  trust ;  and  that  it  was  impossible  that  the 
rights  of  the  parties  could  be  properly  worked  out  in  a 
suit  constituted  like  the  present ;  that  there  was  a  mis- 
joinder of  Plaintiffs,  and  that  therefore  no  relief  could 
be  given  in  this  suit.  It  was  also  argued,  that  on 
the  death  of  Mrs.  Jacdfis  husband,  the  trust  devolved 
on  her,  and  that  she  ought  then  to  have  taken  measures  for 
the  protection  of  the  fund  ;  that  her  object  in  this  suit 
was  to  exonerate  herself  and  her  testator's  estate  from 
the  consequences  of  the  breaches  of  trust  for  which  they 
were  liable,  and  that  her  joining  the  infants  as  Plaintiff 
in  the  suit  was  for  the  purpose  of  obtaining,  through 
them,  relief,  to  which,  if  suing  alone,  she  would  clearly 
not  be  entitled. 


The  Master  of  the  Rolls.  The  bill  prays  [his 
Lordship  stated  the  prayer].  It  appears  that  Robert 
Tristram  Lucas^  as  legal  personal  representative  of  the 
testator  Stuckley  Lucas^  procured  these  funds,  in  which 
he  was  entitled  to  a  life  interest,  with  remainder  to  the 
Plaintiffs,  his  infant  children,  to  be  transferred  into  his 
own  name,  and  that  he  has  applied  them  to  his  own  use : 
nothing  can  be  more  clear  than  the  equity  of  the  Plain- 
tiffs to  relief  in  respect  of  this  gross  breach  of  trust :  and 
if  this  were  all,  it  would  be  equally  clear  that  the  infant 
Plaintiffs  and  those  who  have  suffered  from  this  breach  of 

trust, 
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trust,  are  entitled  to  be  recouped  to  the  extent  of  the  I8S9. 
interest  of  Bjobert  Tristram  Lucas  ;  he  has  not  only  com- 
mitted these  breaches  of  trust,  but  he  has  assigned 
his  beneficial  interest  to  other  persons ;  and  when  the 
Plaintiffs  ask  that  his  interest  may  be  appropriated  and 
applied  in  satisfaction  ofthe  breaches  of  trust,  they  come 
in  instant  competition  with  the  other  persons  who  have 
claims  on  the  fund,  either  in  the  character  of  assignees 
or  in  the  character  of  persons  who,  having  suffered  from 
these  breaches  of  trust,  are,  as  such,  entitled  to  -equal 
relief  with  the  Plainti£&.  It  is  necessary,  therefore,  to 
look  beyond  the  simple  circumstances  to  which  I  have 
adverted. 

The  testator  died  in  1 8 1 1 :  by  his  will  he  appointed  four 
persons  to  be  his  trustees  and  executors,  two  only  proved; 
and  it  appears  that  his  assets  consisted  of  stocks,  funds 
and  securities  standing  in  his  name :  he  made  gifts  to  his 
children  on  condition  that  they  assigned  to  the  trustees  of 
his  will  certain  settlement  funds  to  which  they  were  enti- 
tled :  the  children,  it  is  said,  assigned  their  interests  and 
accepted  the  benefit  under  the  will.  Todd^  one  of  the 
executors,  died  in  December  1819 ;  the  other  acting  exe- 
cutor was  Jacobs  who  died  on  the  ISth  oi  January  1828, 
At  that  time  a  portion  of  the  funds  remained  in  the 
name  of  the  testator ;  while  that  portion  of  the  settle- 
ment fund,  which  he  had  purchased  by  gifts  to  his 
children,  ren^ained  in  the  names  of  the  trustees  of  the 
settlement.  The  acting  executors  and  trustees  did  not 
declare  the  trusts  specifically  or  convert  themselves 
from  executors  to  trustees,  of  the  funds  which  were 
standing  in  the  name  of  the  testator,  and  did  not  pro- 
cure the  transfer  of  the  settlement  funds.  Jacobs  the 
survivor,  having  died  in  January  1828,  the  two  other 
persons  who  had  been  appointed  executors  and  trustees 
renounced ;  and  letters  of  administration,  with  the  will 

annexed 
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annexed,  were  granted  to  Robert  Tristram  LueaSf  who 
thereby  took  on  himself  the  execution  of  the  trusts  of 
the  will.  At  the  time  he  procured  the  letters  of  ad- 
ministration to  be  granted  to  him,  the  funds  were  in 
this  situation :  partly  in  the  name  of  the  testator  and 
partly  in  the  name  of  the  trustees  of  the  settlement ;  and 
in  this  state  of  things  the  case  of  O'Neill  v.  Lucas  was 
instituted.  [His  Lordship  stated  the  nature  of  the  suit 
of  QtNeilt  V.  Lucas.']  There  seems  great  difficulty  in 
this  suit  not  being  connected  with  (yNeill  v.  Lucas^  so 
as  to  enable  the  Plaintifis  to  avail  themselves  of  the 
proceedings  in  that  case.  A  bill,  being  necessary,  is 
filed,  not  on  behalf  of  the  infants  alone,  but  in  conjunction 
with  Mary  Jacobs  who  is  the  legal  personal  representative 
oijohn  Henry  Jacob  the  surviving  executor  and  trustee, 
who,  it  appears,  has  been  sought  to  be  charged  with  a 
breach  of  trust  Mary  Jacobj  it  is  to  be  observed,  is 
not  at  all  personally  responsible,  (except  out  of  the  assets 
of  John  Henry  Jacobj)  for  this  breach  of  trust,  which  was 
of  this  nature :  a  certain  number  of  trustees  ought  to 
have  been  kept  up,  which  has  not  been  done,  and  the 
funds  were  left  in  the  name  of  the  testator,  and  were 
never  transferred  into  the  names  of  the  trustees;  by 
these  means  Robert  Tristram  Lucas  got  possession  of 
these  funds,  and  was  thereby  enabled  to  commit  this 
breach  of  trust.  Another  breach  of  trust  complained 
of  was  this,  that  after  Todd  and  j€u:ob  had  (the  time 
of  the  assignment  is  not  stated)  obtained  an  assignment 
and  transfer  of  the  settlement  funds,  by  which  they  be- 
came a  portion  of  the  testator's  estate,  they  were  per- 
mitted to  remain  in  the  names  of  the  trustees  of  the 
settlement ;  the  income  was  paid  to  the  persons  entitled, 
without  any  notice  having  been  given  to  the  trustees 
that  the  trust  fund  had  become  the  property  of  the  testae- 
tor;  and  subject  to  the  trusts  of  his  will;  Robert  T.  Lucas 
was  permitted  to  receive  the  interest  of  the  trust  funds 

thus 
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thus  remaining  in  the  hands  of  the  trustees,  and  he  pro-        1839* 
ceeded  to  deal  with  it  for  the  purpose  of  making  incum- 
brances and  granting  annuities  payable  out  of  his  in- 
terest. In  this  state  of  things,  it  is  not  to  be  wondered  that 
those  persons  who  are  interested  in  the  estate  of  the 
testator,  and  have  suffered  by  the  breaches  of  trust  of 
Robert   IVistram  LucaSf   should    say   that   there   is  a 
remedy  against  the  trustees  in  respect  of  those  breaches 
of  trust ;  and  it  is  clear  that  if  John  Henry  Jacob  was 
answerable  for  them,  his  estate  in  the  hands  of  Mary 
Jacob  is   also    answerable.     Now    what  is   sought   in 
this  suit  is,  that  the  infant  children  of  Mr.  Lucas  desire 
to  be  repaid  out  of  his  life  estate;  but  in  seeking 
payment  out  of  that  life  interest,  they  come  in  compe- 
tition with  a  great  variety  of  other  persons,  — with  per- 
sons standing  precisely  in  the  same  situation,  -^  having 
precisely  the  same  rights  and  equities  as  they  have,  and 
with  other  persons  who,  under  the  circumstances  I  have 
mentioned,  have  become  assignees  of  the  interest  of  Robert 
Tristram  Lucas.   Suppose  (which  may  possibly  happen) 
that  the  life  estate  of  Robert  Tristram  Lucas  should  turn 
out  to  be  insufficient  to  pay  all  the  several  losses  which  the 
parties  have  sustained  by  the  breaches  of  trust,  who 
would  then  be  the  persons  next  resorted  to  but  those 
who  have  improperly  permitted  those  breaches  of  trust 
to  be  committed  ?  and  these  are  the  representatives  of 
Todd  and  Jacob.     I  do  not  mean  to  decide  any  points 
of  equity  arising  between  the  parties ;  but  here  I  find 
the  infant  Plaintiffs  connected  in  the  suit  with  a  per- 
son with  whom  they  may  probably  come  into   com- 
petition in  the  future  stages  of  this  cause.     The  answer 
which   was   made  during  the  argument  of  this   case 
was,  that  the  joinder  of  Mrs.  Jacob  did  not  prejudice 
the  'infants   at   all,   because   any  other  person   might 
file  a  bill  and  make  Mary  Jacob  a  defendant,  and  that 
she  would  not  in  any  way  be  released  by  this  suit.    But  is 

that 
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18S9.  that  a  state  in  which  things  ought  to  be  left  ?  I  confess 
I  feel  it  impossible  to  get  over  the  difficulty ;  thinking,  at 
the  same  time,  there  is  a  right  on  the  part  of  the  Plain* 
tifis  to  equitable  relief,  if  it  were  correctly  brought 
forward,  I  should  be  disposed,  if  I  could  set  every  body 
right  as  to  costs,  and  if  I  could  leave  the  question  open 
as  to  the  responsibility  of  Mary  Jacoby  to  put  the  suit 
right,  rather  than  dismiss  the  bill.  I  have  no  objection 
to  let  the  cause  stand  over  for  a  few  days,  to  see  if  the 
parties  can  arrange  it 


It  being  intimated  to  the  Court,  that  there  was  no 
prospect  of  the  parties  consenting  to  any  arrangement, 

The  Master  of  the  Rolls  said,  then  I  must  dismiss 
the  bill  with  costs,  without  prejudice  to  the  Plainti£& 
filin^Lanother  bill,  or  adopting  such  proceedings  as  they 
may  be  advised,  and  without  prejudice  to  any  question 
as  to  the  rights  of  the  parties. 
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1839. 


HOLDEN  V.  HEARN.  jprUa4. 

npHIS  bill  was  filed  by  George  Hddetij  the  assigneej  In  a  suit  by 

-*•    under   the   Insolvent  Debtors*  Act,  of  William  under'*the^ 

Bakery  praying  that  it  might  be  declared,  that  a  deed  of  J?*?*^^"*  * 

the  SI  St  o(  August  1830,  in  favour  of  William  Baker ^  and  to  recover 

Catherine  Norris  Baker,  his  daughter,  and  her  children,  f^rThe'iben^t 

was  void   as  against  the  creditors  of  William  Baker;  of  the  estate, 

and  that  Thomas  Heam^  the  trustee,  might  be  ordered  JheTnsotvent 

to  surrender  the  copyhold  property  therein  comprised,  i«  not  a  com- 

in  order  that  it  might  be  sold  for  the  benefit  of  the  on  behalf  of 

creditors  of  William  Baker.  the  Pl^ntiff : 

and  he  is  not 
rendered  com- 

The  bill  stated,  that  in  Av^ust  1830  WiUiam  Baker  P^^^'J^J^  J^ 
was  entitled  to  a  sum  of  600/.,  which  was  then  \d  the  c.42.m  26,27. 
hands  of  Thomas  Heam  ;  and  that^  he  was  at  that  time  enable  an  in- 
considerably indebted,  and  had  no  means  of  paying  his  ^^nt  Defend- 
11  11  .11  .  11  ...  i,  ant  to  enter 

debts  other  than  with  the  600i. ;  and  that  with  a  view  of  into  evidence 

withdrawinfir  the  same  from  the  reach  of  his  creditors,  J."  "upp^rt  of 

®  ;      facts  which 

he  resolved  to  invest  it  with  anotherlsum  of  100/.  in  would  not 
the  purchase  of  three  messuages. .  ?J  issue  hi  the 

cause,  it  is 

It  then  stated,  that  he  purchased  from  Richard  Fitten  they  should 
three  copyhold  messuages,  which,  on  the  3 1st  of  August  ^?  ^^^^^^  ''J 
1830,  were  surrendered  to  Thomas  Heam  and  George  but  whatever 
Nelson^  upon  the  trusts  of  an  indenture  of  even  date,  ^ay'|,e°made 
made  between  John  Hicks ,  of  the  first  part,  Richard  or  points 

TT/z/im  tendered  in 
riiien  jggyg  j^  the 

answer  of  an  infant,  the  Plaintiff  is  not  in  any  degree  exonerated  from  proving  as 
against  the  infant  the  whole  case  on  which  he  relies. 

Where  the  Plaintiff  failed  in  proving^  at  the  hearing,  a  fact  which  was  the  very 
foundation  of  his  title :  Held,  tnat  it  was  not  the  proper  subject  for  an  inquiry 
before  the  Master;  and  the  bill  was  dismissed  with  costs,  with  liberty  to  file  a  new 
biU. 
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Fitten  of  the  second  part,  William  Baker  of  the  third  part, 
and  Hearti  and  Nelson  of  the  fourth  part.  This  inden- 
ture after  reciting  a  surrender,  whereby  John  Hicks  and 
Richard  Filten^  and  also  William  Baker  did  surrender 
the  property  in  question,  to  the  intent  that  the  lord 
of  the  manor  might  regrant  the  same  to  Thomas  Heam 
and  George  Nelson,  their  heirs  and  assigns,  upon  the 
trusts  after  mentioned,  declared  the  same  to  be  for 
William  Baker  for  life,  or  until  he  should  commit  an 
act  of  bankruptcy,  or  cause  of  forfeiture,  or  become  in- 
solvent, or  under  any  legal  disability;  and  from  and 
after  the  decease  of  the  said  William  Baker,  or  such 
bankruptcy,  forfeiture,  insolvency  or  disability  as  afore- 
said, (which  should  first  happen,)  for  Catherine  Norris 
Baker  for  life,  for  her  separate  use;  with  remainder  to  her 
children ;  with  remainder  to  William  Baker  in  fee :  and 
it  was  provided,  that  it  should  be  lawful  for  the  trustees, 
and  they  were  thereby  directed  and  empowered,  in  case 
the  trust  thereinbefore  declared  for  William  Baker 
should  be  determined  by  his  bankruptcy,  forfeiture,  in- 
solvency or  disability  as  aforesaid,  to  pay  or  apply  all 
such  part,  as  they  in  their  discretion  should  think 
proper,  of  the  rents  and  profits  of  the  said  heredita- 
ments and  premises,  in,  for  or  towards  his  maintenance 
or  benefit,  from  time  to  time  during  his  life,  in  such 
manner  as  the  said  trustees,  in  their  like  discretion, 
should  deem  most  expedient. 


The  bill  then  stated,  that  at  the  time  of  making  the 
settlement,  William  Baker  possessed  no  funds  for  the 
payment  of  his  debts ;  that  he  then  was  and  continued 
ever  afterwards  in  insolvent  circumstances;  and  that 
some  time  afterwards,  namely,  in  the  month  of  October 
1831,  he  executed  an  assignment  of  all  his  personal 
estate  for  the  benefit  of  his  creditors ;  but  that  such 
personal  estate  was  of  very  small  amount,  and  wholly 

insufficient 
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insufficient  for  the  payment  of  his  debts;  and  that  such     ^  ^S9. 
assignment  was  not  acted  upon. 

It  then  stated,  that  William  Baker  took  the  benefit  of 
the  Insolvent  Debtors'  Act,  in  Jidi/  1833,  and  that  the 
Plaintiff  was  his  assignee;  and  that  he  was  advised,  that 
the  limitation  in  the  indenture  of  the  3ist  of  August 
1830,  in  favour  of  Catherine  Norris  Baker  in  the  event 
of  WiUiam  Baker  becoming  insolvent,  was  void  as  against 
the  creditors  of  the  said  William  Baker. 

George  Ndson  had  died,  and  this  bill  was  filed  against 
llamas  Heartij  the  surviving  trustee,  and  Catherine 
Norris  Baker^  the  daughter,  for  the  purposes  above 
stated. 

The  Defendant,  Catherine  Norris  Baker^  who  was  an 
infant,  put  in  an  answer,  stating  the  will  of  her  maternal 
grandfather^  by  which  he  gave  a  portion  of  his  property 
to  the  Defendant  Thojnas  Heam,  upon  trust  for  the 
mother  of  the  infant;  that  in  July  1829,  Thomas  Heam 
drew  up  a  statement  of  the  personal  estate  and  effects 
of  her  grandfather,  from  which  it  appeared,  and  the  fact 
was,  that  there  was  due  to  William  Baker,  in  right  of  his 
wife,  the  sum  of  892/. ;  that  it  was  agreed  that  600/., 
part  of  it,  should  remain  in  Hearris  hands,  and  be  in- 
vested for  the  benefit  of  the  Defendant ;  and  the  residue 
was  paid  over  to  WiUiam  Baker.  The  answer  also 
stated,  that  the  sum  of  600/.,  so  remaining  in  the  hands 
of  Heam,  formed  part  of  the  purchas^money  or  sum  of 
700/.  in  the  bill  alleged  to  have  been  invested  by  W» 
Baker,  in  the  purchase  of  the  three  messuages. 

The  answer  further  stated,  that  the  infant's  mother 
*^  departed  this  life  several  years  ago,"  and  that  William 
Baker  did  not,  in  her  lifetime,  make  any  settlement  or 

provision 
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provision  for  her  and  her  issue ;  but  that  she  did  not 
in  her  lifetime  waive  her  equity  to  a  settlement ;  and 
the  Defendant  submitted,  that  if  the  Court  should  be 
of  opinion,  that  the  limitation  in  the  settlement  in  her 
favour  was  void  as  against  the  creditors  of  William 
Baker^  then  that  she  was  entitled  to  have  a  settlement 
or  provision  made  for  her  out  of  the  produce  of  the 
settled  property. 


The  Plaintiff,  in  support  of  his  case,  proved  the  set- 
tlement, and  the  assignment  by  William  Baker  for  the 
benefit  of  his  creditors,  and  his  insolvency;  and  he 
attempted  also  to  prove  that  William  Baker  was  in- 
debted at  the  time  of  the  execution  of  the  deed ;  but 
the  witnesses  as  to  that  fact  proved,  on  cross-examin- 
ation, to  be  creditors  or  representatives  of  creditors  of 
the  insolvent.  There  was  no  proof  of  the  700/*  being 
the  money  of  William  Bakery  the  settlor ;  but  as  to  that 
fact  the  Plaintiff  relied  on  the  statement  contained  in 
the  answer  of  the  infant. 

No  evidence,  was  produced  on  the  part  of  the  De- 
fendant 

The  first  question  was,  as  to  the  admissibility  of 
the  evidence  of  the  creditors  of  William  Baker  to  prove 
that  he  was  indebted  and  embarrassed  at  the  time  of 
making  the  settlement. 


For  the  Plaintiff  it  was  contended,  that  under  the  3  & 
4^4.  c.  42.  ss.  26,  27«,  the  evidence  of  interested  wit- 
nesses might  be  received;  that  in  the  case  of  Wheat  v.  Gra-* 
ham  (a),  the  Vice-Chancellor  decided  that  the  new  rules 
of  evidence,  established  by  that  act  of  parliament,  ought 
to  be  adopted  by  courts  of  equity ;  and  he  directed  the 

entry 

(a)  7  &m.  61. 
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entry  which  the  act  required,  to  be  made  in  the  decree.  ^  18S9. 
That  the  witnesses  were  not  parties  to  the  suit,  and 
that  the  evidence  oF  such  of  them  as  had  executed  the 
deed  of  cocbposition  and  had  released  the  debtor  was 
admissible.  [The  Master  of  the  Rolls.  The  wit- 
nesses are  in  a  strange  situation,  for  when  they  gave 
evidence  before  the  examiner  they  were  under  a  bias, 
which  it  is  now  sought  to  remove  by  entering  their 
names  on  the  record.]  The  objection  would  be  to 
their  credibility,  not  to  their  competency. 

For  the  Defendant  it  was  said,  that  the  act  in  ques- 
tion applied  only  to  witnesses  incompetent  on  the  ground 
that  the  verdict  or  judgment  would  be  inadmissible  for 
or  against  them,  and  did  not  apply  to  a  case  where  the 
witness  was  directly  interested  in  the  verdict ;  Dames  v. 
Morgan,  (a)  That  the  circumstances  under  which  the 
evidence  of  the  witnesses  in  Wheat  v.  Graham  had  been 
received  were  not  stated  in  the  report,  and  that  it  was 
doubtful  whether  the  sections  of  the  statute  in  question 
were  applicable  at  all  to  proceedings  in  equity ;  for  that 
the  Vice-chancellor  lately  decided  in  a  case  of  Hall  v. 
Mlis  (&),  that  the  forty-second  section  of  the  statute  of 
the  3  &  4  )9^.  4.  c.  42.  (c)  was  the  only  one  which  applied 
to  courts  of  equity. 

As  to  the  creditors  who  had  executed  the  composition 
deed,  there  was  no  evidence  that  their  debts  had  been 
paid. 

The 

(a)  Ani\  page  405.  Exchequer,  held  that  a  witness 

{J})  I6tb  Feb,  1859.  interested  in  the  result  of  a  suit 

(c)  In    Stewart    ▼.    Barnes^  in  equity  was  not  made  compe- 

1  Moo,  4-  Rob.  472.,  Baron  Al^  tent  by  the  statute,  on  the  trial 

derton,  after  conferring  with  the  of   an    issue  directed  in    such 

other  Judges  of  the  Court  of  suit. 

Vol.  I.  Gg 
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The  Master  of  the  Rolls. 

Supposing  that  the  new  rule  of  evidence  established 
in  courts  of  law  ought  to  be  adopted  in  like  cases  in 
this  Court,  ought  it  to  be  adopted  in  a  case  where  the 
object  of  a  suit  is  to  establish  a  claim  upon  a*  fund  for 
the  benefit  of  the  witness  ?  I  must  reject  the  evidence 
of  these  witnesses,  who,  by  their  testimony,  are  seeking 
to  recover  a  fund  of  which  they  are  to  partake.  This  is 
not  like  a  case  in  which  the  party  has  an  interest  in  the 
judgment  which  would  be  evidence  in  his  favour :  this 
is  a  case  where  the  witnesses  are  absolutely  interested 
in  the  subject  of  the  suit  I  am  not  sure  whether  I  am 
acting  in  opposition  to  the  case  before  the  Vice-Cban* 
cellor,  because  the  circumstances  are  not  stated,  so  as  to 
shew  the  nature  of  the  interest  which  the  witness  had  in 
that  case. 


Mr.  Kinderdey  and  Mr.  James  Booth  then  contended, 
that  the  settlement  was  fraudulent  and  void  both  under 
the  Stat.  13  Eiiz.  c.  5.  and  the  Insolvent  Debtors'  Act  of 
the  7  G.  4.  c.  57. ;  that  there  was  sufficient  on  the  face 
of  the  deed  itself  to  shew  that  the  intention  of  the 
settlor  was  to  withdraw  his  property  from  the  claims  of 
his  creditors;  and  that  in  contemplation  of  an  insol- 
vency, he  settled  the  estate  so  as  to  go  over  on  that 
event,  the  trustees  still  retaining  a  discretionary  power  of 
allowing  him  the  whole  interest. 


That  it  was  evident  that  W,  Baker  must  have  been 
indebted  and  in  insolvent  circumstances,  from  the  fact 
of  his  having,  in  I8S1,  executed  an  assignment  for  the 
benefit  of  his  creditors,  and  by  his  having  shortly  after 
taken  the  benefit  of  the  Insolvent  Debtors'  Act. 

Lord 
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Lord  Hardwicke^  in  Stileman  v.  Ashdaom  (a),  says, 
'^  It  is  not  necessary  that  a  man  should  actually  be  in- 
debted at  the  time  he  enters  into  a  voluntary  Settlement 
to  make  it  fraudulent,  for  if  a  man  does  it  with  a  view 
to  his  being  indebted  at  a  future  time,  Jt  is  equally 
fraudulent  and  ought  to  be  set  aside.'*  So,  in  Lord 
Townshend  v»  Windham  (6),  Lord  Hardwicke  observes, 
that  if  any  mark  of  fraud,  collusion  or  intention  to  de- 
ceive subsequent  creditors  appears,  that  will  make  a 
voluntary  deed  void. 

That  it  was  not  necessary  to  prove  that  the  party  was 
insolvent  at  the  time  of  making  the  deed,  if  it  appeared 
that  the  intention  was  to  delay  creditors;  Bichardson  v, 
SmaUwood*  (c)  They  also  cited  Hungerford  v.  Earl  {d)j 
Naylor  v.  Baldwin,  {e) 

Mr.  Pemberton  and  Mr.  Milne^  coniri^  contended  that 
no  evidence  had  been  produced  by  the  Plaintiff  of  the 
existence  of  any  debt  at  the  time  of  making  the  settle- 
ment; that  there  was  no  proof  of  any  such  sum  as 
600/.  being  laid  out,  or  that  it  was  ever  paid,  or  that  it 
belonged  to  the  insolvent ;  that  the  Defendant  Heam 
might  have  been  examined  on  the  part  of  the  Plaintifi^ 
and  he  would  have  proved  that  this  sum  of  600/.  was 
he  money  of  the  wife,  and  not  of  the  husband ;  and  that 
all  that  had  been  proved  was,  that  this  property  was 
surrendered  to  three  persons  on  certain  trusts. 


1839. 


That  an  agreement  by  a  father  in  favour  of  a  child  was 
considered  as  carrying  with  it  a  meritorious  consider- 
ation, and  would  be  enforced ;  EUi$  v.  Nimmo.  {g)  That 

here 


(a)  2A(k.4%\, 
{b)  sFm.,  sen.  11. 
(c)  Jacob^SB^. 


{e)  I  Rep.  m  Ch.  130. 

(g)  U.  ^  Goo,  (em,  Svgden,  553. 
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18S9.  here  the  fund  was  in  the  hands  of  a  third  person,  who 
would  not  part  with  it,  except  on  the  terms  of  making 
a  settlement  in  &vour  of  the  wife  and  children ;  and  that 
therefore,  the  settlement  made  under  such  circumstances, 
was  not  voluntary ;  that  even  a  voluntary  setdement  of 
personal  estate  was  valid  as  against  subsequent,  though 
fraudulent  against  existing  creditors;  Lush  v.  WilkinF' 
son.  (a)  Montagu  v.  Lord  Sandwich  (i),  Kidney  v«  CousS'- 
maker  (c),  HclUmay  v.  Millard  (^),  Higinbotham  v* 
Holme,  {e)  That  the  settlement  of  the  wife*s  estate  oa 
the  husband  until  his  insolvency  or  bankruptcy  was 
perfectly  valid ;  Ex  parte  Hodgson,  {g)  That  no  admis- 
sion in  the  infant's  answer  could  be  read  against  her, 
and  the  very  foundation  of  the  claim  of  the  Plaintiff 
failing,  the  bill  ought  to  be  at  once  dismbsed  with  costs. 

Mr.  Calvert^  for  Heam. 

Mr.  Kindersley^  in  reply* 

The  Master  of  the  Rolls. 

Tlie  Plaintiff  in  this  case  is  George  Holden,  the 
assignee  of  William  Baker  under  the  insolvent  act;  the 
Defendant,  Thomas  Heam,  is  a  trustee  appointed  under 
an  indenture  of  the  Slst  of  August  18S0,  made  partly 
for  the  benefit  of  tlie  insolvent,  and  partly  for  the 
benefit  of  the  Defendant  Catherine  Notris  Baker,  his 
only  child.  The  bill  prays  a  declaration,  that  the 
limitation  in  that  indenture  in  favour  of  the  said  Ca- 
therine Norris  Baker  and  her  children  is  void  as  against 
the  creditors  of  William  Baker,  and  prays  consequential 

relief. 

(a)  5  Ves.  3S4.  {d)  1  Mad.  414. 

(6)  /i.  586.91.  {e)  19  Km.  87. 

(c)  12  Veu  13G.  {g)  19  Vet.  207. 
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relief.  The  case,  on  which  this  relief  is  sought,  is 
this : »-  William  Baker^  the  insolvent,  being  entitled  to 
a  sum  of  money  in  the  hands  of  Heam^  and  being  in- 
solvent and  embarrassed  in  his  circumstances,  formed  a 
scheme  to  withdraw  this  money  from  the  claims  of  his 
creditors ;  and  in  execution  of  it,  he  procured  to  be 
purchased  a  copyhold  estate  which  is  the  subject  of  the 
settlement.  If  the  case  had  been  proved,  there  would 
have  been  a  clear  title  to  relief*  The  evidence  produced 
in  support  of  the  case  consists,  first,  of  the  indenture  of 
August  1830,  by  which,  as  I  understand  from  the  state- 
ments at  the  bar,  it  appears  that  Hicks,  Fitton  and 
William  Baker  the  insolvent,  are  recited  to  have  sur- 
rendered the  copyhold  estate  into  the  hands  of  the  lord 
of  the  manor  of  whom  the  copyhold  was  held,  in  order 
that  he  might  make  a  regrant  to  Heam  and  another 
person  who  is  dead,  who  were  to  hold  as  trustees  for  the 
purposes  which  have  been  stated.  The  trusts  were  for 
Baker  for  life;  his  life  estate,  however,  being  deter- 
minable upon  his  becoming  bankrupt  or  insolvent;  with 
a  limitation  on  his  death  or  bankruptcy  or  insolvency, 
to  the  Defendant  for  her  life;  with  remainder  to  her 
children :  a  proviso  being  added,  that  the  trustees 
should  have  a  discretion,  after  the  bankruptcy  or  in- 
solvency of  Baker,  to  make  an  allowance  to  him  out 
of  the  interest  which  would  otherwise  be  vested  in 
the  infant  Defendant.  This  is  the  first  evidence  pro- 
duced. The  other  evidence  consists  of  an  assign- 
ment made  by  Baker,  dated  the  8th  of  October  1831, 
of  his  estate,  exclusive  of  this  property,  for  the  benefit 
of  his  creditors;  and  by  that  deed  it  appears,  that 
in  October  1831,  he  was  very  considerably  indebted; 
and  in  the  month  o{July  1833,  somewhat  less  than  two 
years  afterwards,  being  at  that  time  insolvent,  he  took 
the  benefit  of  the  Insolvent  Debtors*  Act.  -  He  was  em- 
barrassed, to  say  the  least  of  it,  on  the  18  th  of  October 

Gg  $  1831; 


1889. 
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18S1 ;  but  whether  he  was  at  all  indebted  to  any  person 
on  the  31st  of  August  18  SO,  is  not  proved.  The  case 
which  the  Plaintiff  is  to  make  out  is,  that  this  was  a 
fraudulent  conveyance,  made  to  defeat  the  jnst  demands 
of  creditors.  There  is  no  proof  that  there  were  any 
creditors  at  the  time;  but  then  it  might  have  beep  a 
settlement  so  fraudulently  contrived  as  to  be  void 
against  persons  who  afterwards  became  creditors;  but 
it  could  only  be  fraudulent  upon  the  supposition  that 
the  estate  was  his  own.  Now  it  is  not  proved  that  the 
estate  was  his,  nor  does  it  appear  what  was  the  nature 
of  his  power  over  it,  nor  what  was  the  nature  or  extent 
of  his  interest  in  it,  nor  under  what  circumstances  that 
indenture  was  executed.  Nothing  further  appears  than 
that  which  I  have  stated,  that  Baker  and  two  other 
persons  are  said  to  have  surrendered  this  estate  into 
the  hands  of  the  lord  of  the  manor,  in  order  that  he 
might  regrant  to  trustees,  for  the  benefit  of  WiUiam 
Baker  and  Catherine  Norris  Baker  and  her  children. 
It  is  said  that  it  ought  to  be  inferred  that  this  was  the 
estate  of  Baker,  that  he  had  the  control  over  it,  and  that 
it  was  his  without  any  obligation  on  his  part  to  settle  it 
in  any  particular  manner.  That  is  certainly  not  proved, 
but  then  it  is  said,  that  the  Plaintiff  ought  to  be  exempted 
from  the  necessity  of  proving  it,  in  consequence  of  the 
statements  and  admissions  in  this  answer.  But  the 
Defendant  against  whom  the  relief  is  sought  is  an  in- 
fant ;  if  she  had  been  so  advised,  she  might  have  put 
in  the  common  infant's  answer,  submitting  her  rights 
and  interests  to  the  protection  of  the  Court;  in  this 
case  she  has  been  advised,  and  not  improperly  advised, 
to  do  more,  because  it  enabled  the  Plaintiff  to  see 
what  was  the  case  which  was  intended  to  be  set  up 
against  him;  and  moreover,  it  enabled  the  Defendant 
herself,  if  she  had  been  advised  so  to  do,  to  enter  into 
evidence  in  support  of  those  facts  which  formed  her 

case, 
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case,  and  which  would  not  otherwise  have  been  in 
issue  in  this  cause.  The  Defendant,  however,  was  ad- 
vised not  to  go  into  any  evidence ;  and  the  answer  is 
attempted  to  be  read  on  the  part  of  the  Plaintiff,  not, 
as  it  is  said,  as  evidence  against  the  infant,  but  it  is 
read  for  the  purpose  of  shewing,  that  the  issue  ten- 
dered by  the  Defendant,  the  infant,  was  such  as  to 
exempt  the  Plaintiff  from  the  necessity  of  proving  his 
case.  I  confess  that  I  cannot  concur  in  that  view: 
I  think  that  the  answer  of  an  infant,  stating  facts  which 
are  intended  to  form  the  defence  of  the  infant,  ex- 
tremely important  both  with  regard  to  the  infant  and 
to  the  Plaintiff;  with  regard  to  the  infant,  as  enabling 
her  to  go  into  evidence  as  to  matters  which  would  not 
otherwise  be  in  issue  in  the  cause,  and  with  regard  to 
the  Plaintiff,  as  apprizing  him  of  the  points  intended 
to  be  set  up  against  him,  and  shewing  the  case  which  he 
is  to  meet,  for  the  purpose  of  establishing  that  which 
he  claims  as  relief  for  himself;  but  whatever  admission 
there  may  be,  or  whatever  points  may  be  tendered  in 
issu6  in  the  answer  of  the  infant  Defendant^  it  appears 
to  me,  that  the  Plaintiff  is  not  in  any  degree  exonerated 
from  his  duty  in  proving,  as  against  the  infant,  the 
whole  case  upon  which  he  relies. 


In  this  case,  therefore,  the  Plaintiff  alleges  that  Baker 
fraudulently  attempted  to  withdraw  this  property  from 
the  claims  of  his  creditors,  but  has  not  proved,  that  the 
property  which  is  alleged  to  have  been  withdrawn,  was 
his  property ;  and  the  case  which  is  set  up  on  the  other 
side  is,  that  it  was  not  his  property  free  from  obligation. 
What  is  said  on  behalf  of  the  infant  is,  that  this  pro- 
perty was  purchased  with  a  sum  of  money  which  was 
in  the  hands  of  Heam^  subject  to  an  agreement  or 
arrangement  by  which  it  was  to  be  laid  out  in  the 
purchase  of  land,  to  be  Settled  for  the  benefit  of  the 

Gg  ^  Defendant, 
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Defendant  At  what  period  of  time  that  arrangement, 
if  any,  was  made,  does  not  at  all  appear ;  but  it 
might  have  been  an  arrangement  whidi  was  per- 
fectly fair  —  it  might  have  been  an  arrangement  of 
which  creditors  had  no  reason  whatever  to  complain, 
and  there  might  have  been  some  subsisting  engagement 
with  respect  to  it  which  prevented  this  settlement  from 
being  a  fraudulent  or  voluntary  settlement;  we  are 
therefore  in  a  most  unsatisfactory  situation  —  we  do  not 
get  at  that,  which  is  the  real  and  substantial  point  in 
the  case :  the  Plaintiff  not  having  proved  that  which 
happens  unfortunately  to  be  the  very  fact  upon  which 
the  whole  of  his  title  rests.  The  provisions  in  the  deed 
do  certainly  shew  very  strong  signs  of  an  intention  to 
withdraw  the  property  in  question  from  the  claims  of 
creditors,  and  if  the  only  question  had  been  whether 
there  were  creditors  at  the  time  when  the  deed  was  exe- 
cuted, I  think  there  are  circumstances  here  which  would 
have  induced  me  to  have  directed  an  inquiry  upon  that 
subject ;  but  I  do  not  think  it  proper,  to  make  the  very 
foundation  of  the  Plaintiff's  title  the  subject  of  an  in- 
quiry upon  a  reference  to  be  made  at  the  hearing;  and 
tlie  title  on  which  the  Plaintiff  relies  not  having  been 
satisfactorily  proved,  I  think  the  proper  course  for  me 
to  adopt,  is  to  dismiss  this  bill  with  costs,  with  liberty 
for  the  Plaintiff  to  file  a  new  bill  if  he  thinks  fit. 

Bill  dismissed. 
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DIBBS  V.  GOREN.  March  15. 

TT  was  proposed  at  the  heaving  to  refer  it  to  the  Where  a  party 
Master  to  inquire,  whether  it  was  the  fact,  as  was  appear^at  the 
alleged  but  not  proved,  that  an  absent  party  was  out  bearing  is  al- 

of  tlie  jurisdiction ;  but  not  proved  to 

be  out  of  the 
jurisdiction,  it 

The  Master  of  the  Rolls  said,  that  it  was  not  the  isnottheprac- 
practice  to  make  such  a  reference ;  but  that  the  proper  an^inquiriT^' 

course  was  to  obtain  leave  to  exhibit  an  interrogatory  before  the 

^,    ^  -    ^  Master  as  to 

to  prove  that  fact.  that  fact;  but 

the  proper 

Mr.  Pembaion  and  Mr.  Blunt  for  the  Plaintiff;  Mr.  ^^^  |*^^°^ 
Richards^   Mr.  Campbell^  Mr.  HeatJifieldy  Mr.  Keenej  fo  exhibit  an 
Mr.  Chandless  and  Mr.  Stuart  for  other  parties.  ^q  proi^it!^^ 


In  re  The  RUGBY  School.  Jan.  12. i4,i5. 

Majf  4. 

riiHIS  case  came  before  the  Court  upon  the  petition  The  Court 
-■-    of  W.  F.  Wratislaw  and  H.  W.  S.  Gibb,  two  of  the  Shlt""^'' 
inhabitants  of  the  town  of  Rugby  in  the  county  of  War^  ^''^  Eldon 
loickj  and  was  entitled  '^  In  the  Matter  of  the  Free  School  occasion  had 
at  Rugbyy  and  of  the  act  of  the  52  G.  S.  c.  101."  (a)         th^t  Sbi 

The  tions  belong- 

(o)  Sir  S.  Roviilly's  act.  ""g  to  a  free 

school  might 
be  given  to  scholars  not  on  the  foundation,  declined  interfering  so  as  to  give  the 
free  scholars  a  priority  over  those  who  were  not  **  foundationers." 

The  entrance  of  boys  under  twelve  years  of  age  into  a  free  school  having  been 
discouraged,  Held,  on  petition  under  the  52  G.  S.  c.  101.,  that  such  a  course  of  pro- 
ceeding was  prejudicial  to  the  objects  of  the  charity,  and  ought  to  be  corrected. 

The  school  was  designated  by  the  founder  as  a  grammar  school,  but  the  boys  were 
to  be  taueht  writing  and  arithmetic  in  all  its  branches :  Held,  that  those  who  were 
qualified  in  other  respects,  ought  to  be  admitted  if  they  could  read  English  and 
were  capable  of  being  taught  the  first  elements  of  grammar. 
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18S9.  Tbe  petition  prayed  that  it  might  be  declared  that 

^^^^^'^  'several  alterations  made  in  the  management  of  the 
The  Rugby  school,  and  in  the  election  to  the  exhibitions  thereof, 
^  ^^ '  and  in  the  class  of  inhabitants  to  whom  the  benefit  of 
such  school  was  confined,  had  been  improperly  made, 
and  ought  to  be  corrected;  that  the  same  might  be 
corrected  accordingly.  That  the  first,  second  and  third 
forms  might  be  restored;  that  the  exhibitions  might 
in  future  be  confined  to  the  foundationers  or  free  boys, 
or  that  no  foreigner  might  be  elected  when  there  was  a 
free  boy  willing  and  fit ;  and  that  the  benefit  of  the  school 
might  be  extended  to  all  the  inhabitants  of  Bugln/  or 
within  ten  miles  thereof,  whatever  duration  their  resi- 
dence there  might  have  been. 

The  charity  was  founded  in  1567.  On  the  22d  of 
July  of  that  year,  Lawrence  Sheriff*  conveyed  certain 
hereditaments  to  trustees,  on  trust,  after  his  death  to 
build  a  convenient  school-house  and  four  lodgings  to 
four  poor  men ;  and  to  cause  an  honest,  discreet  and 
learned  man,  being  a  master  of  arts,  to  be  retained  to 
teach  a  free  grammar-school,  to  serve  chiefly  for  the 
children  in  Rugby  aforesaid  and  of  Brawnsaoery  and 
next  for  such  as  should  be  of  other  places  thereunto 
adjoining.  And  that  for  ever,  an  honest,  discreet  and 
learned  man  should  be  appointed  to  teach  grammar 
fireely  in  tbe  same  school,  and  the  same  man,  if  it  might 
conveniently  be,  to  be  ever  a  master  of  arts ;  and  he 
was  to  have  the  mansion-house  to  dwell  in,  without 
paying  for  it;  and  to  have  yearly  for  his  salary  12/. 

The  same  Lawrence  Sheriff'^  by  his  will  and  codicil 
dated  the  22d  of  Jidy  and  Slst  of  August  in  the  same 
year,  gave  other  property  to  the  same  trustees  for  the 
same  intent.    He  died  in  the  year  1568,  and  the  school, 

as 
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as  well  as  certain  almshouses  which  were  part  of  the       16S9. 
endowment,  were  established.  ^"^^^^^^"^ 

In  re 
The  RuoBY 

The  regulations  for  the  management  of  the  school  School, 
had  been  considerably  affected  by  orders  of  this  Court 
and  by  several  acts  of  parliament  (a),  and  the  master 
was  permitted  to  educate  at  the  school,  not  only  the 
boys  who  appeared  to  have  been  the  first  objects  of  the 
founder's  bounty,  but  also  other  boys  who  came  from 
distant  places  to  be  educated  in  the  scl^ool  at  Bugly  ; 
and  the  boys  educated  at  the  school  had  not  only  the 
benefit  of  education  there,  but- were  permitted  to  receive 
exhibitions  from  the  foundation  in  aid  of  their  subse- 
quent education  at  one  of  the  universities. 

The  present  master  of  the  school,  Dr.  Arnold^  was 
appointed  to  that  situation  about  the  year  1827,  and 
complaints  were  now  made,  that  of  late  years  certain 
regulations,  prejudicial  to  the  interests  of  the  objects  of 
the  founder's  bounty,  had  been  introduced.  The  com- 
plaints were,  first,  that  exhibitioners  were  chosen  from 
among  strangers  and  free  boys  equally ;  Secondly,  that 
children  whose  parents  had  not  been  resident  within  the 
limits  for  two  years  were  excluded  from  the  school;  • 

and  thirdly,  that  young  boys  were  discouraged  fit>m  " 

entering  the  school,  and  consequently  that  boys  entitled 
to  the  benefit  of  the  school,  from  a  very  early  age  were 
obliged  to  have  a  prior  or  preparatory  education,  to  fit 
them  for  education  in  the  school  as  now  conducted. 

It  appeared  that  in  the  year  ]  803,  the  income  of  the 
charity  being  greater  than  sufiicient  to  pay  the  expenses 

of 

(a)  The  acts  relating  to  this  (public  act);  54  G.  3.  c.  131. 
charity,  are  the  21  G.2.  c.  23.  (private  act);  and  7  G.4.  c.88. 
(private  act);    17  G.  3.  0.71.     (private  act). 
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1839.  of  it  as  then  conducted,  by  an  order  then  made  and  by 
^"^V"^^  subsequent  orders  made  in  the  year  1806  it  was  re- 
The  RaGBT  ferred  to  the  Master,  to  take  into  consideration  such  plan 
Schoou  Qj.  scheme  as  the  trustees  should  be  advised  to  lay  before 
him,  for  the  future  application  of  the  surplus  income  of 
the  charity,  and  for  the  disposition  of  all  or  any  part  of 
the  past  accumulations  thereof,  and  of  such  further 
surplus  income  and  accumulations  as  they  should  be- 
come possessed  of  up  to  the  time  of  such  plan  or 
scheme  being  finally  approved  by  the  Court*  A  plan 
or  scheme  was  accordingly  laid  before  the  Master,  and 
in  the  consideration  of  it„  he  went  minutely  through  the 
history  of  the  charity  up  to  that  time ;  and  it  appearing, 
that  the  number  of  scholars  taught  in  the  school  had 
been  greatly  increased  since  the  time  of  passing  the  last 
previous  act  of  parliament,  the  Master  called  for  an 
account  of  the  scholars  and  exhibitioners  from  the  year 
1 780 ;  and  by  such  account,  when  produced,  it  appeared, 
that  of  the  scholars  taught  at  the  school  during  the  time 
over  which  the  inquiry  extended,  one  fourth  only,  on  an 
average,  were  fouAdationers,  and  that  of  sixty-three  ex- 
hibitioners elected  during  the  same  time,  twenU'-one 
only  were  elected  from  scholars  on  the  foundation,  and 
forty-two  from  scholars  not  on  the  foundation.  And  the 
trustees  having  proposed  to  erect  new  buildings,  and 
that  when  they  should  be  completed,  the  trustees  should 
be  at  liberty  to  elect  and  send  seven  more  boys  as  ex- 
hibitioners in  some  of  the  colleges  or  halls  at  Oxford  or 
Cambridge^  to  be  elected  and  sent  in  like  manner  as  the 
other  exhibitioners  were  elected  and  sent:  and  upon 
the  scheme  which,  amongst  other  things,  contained  this 
proposal,  the  Master  approved  thereof^  except  as  to 
such  parts  thereof  as  related  to  the  rebuilding  the  school- 
master's hpu'se  and  erecting  new  offices  and  studies 
thereto,  and  as  related  to  the  increase  of  the  number  of 
exhibitioners ;  and  he  did  not  approve  of  such  parts  of 

the 
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the  said  plan ;  for,  though  he  was  of  opinion  that  it  was        1839. 
proper  and  necessary,  that  a  sufficient  dwelling-house    "^^^^^-^ 
with  suitable  offices  should  be  erected  and  built  for  the    The  RucBr 
residence  of  the  master  and  the  accommodation  of  the       S^^'^ool. 
boys  attending  the  school,  and  that  it  would  also  be 
proper  that  the  number  of  exhibitioners  should  be  in* 
creased,  provided  they  were  elected  from  the  scholars 
belonging  to  the  charity :  yet,  having  regard  to  the  size 
and  extent  of  the  buildings  proposed  for  such  dwelling- 
house  and  offices,  and  to  the  number  and  description  of 
the  masters  and  ushers  employed  at  the  said  school, 
(amongst  whom  he  found  a  French  master  and  a  draw* 
ing  master),  and  also  to  the  circumstances,  that  of  the 
number  of  boys  who  had  been   educated  at  the  said 
school  between  the  year  1780,  and  the  year  1806  in- 
clusive, not  more  than  one  fourth  upon  an  average  be- 
longed to  the  said  charity,  and  that  of  the  number  of 
exhibitioners  who  had  been  chosen  during  the  same 
period  of  time,  one  third  only  had  been  taken  from  boys 
belonging  to  the  said  charity,  it  did  appear  to  him, 
that  such  dwelling-house,  new  offices  and  studies  pro- 
posed to  be  built  as  aforesaid,  were  calculated  and  de- 
signed for  the  receiving  of  boys  of  a  different  description, 
and  of  educating  them  in  a  different  manner  than  what 
was  meant  or  intended,  either  by  the  founder  of  the  said 
charity,  when  he  founded  the  same,  or  by  the  act  of 
parliament  thereinbefore  mentioned  to  have  been  made 
and  passed  in  the  seventeenth  year  of  his  Majesty  King 
George  the  Third;  and  to  the  prejudice  of  the  boys 
whp  were  properly  entitled  to  the  benefit  of  the  said 
charity* 

The  Master  having  thus  reported  against  the  scheme 
proposed,  the  trustees  presented  their  petition  to  the 
Lord  Chancellor,  praying  that  he  would,  nevertheless, 
permit  them  to  carry  their  plan  into  execution,  and  the 

Liord 
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1839.        Lord  Chancellor  accordingly  gave  them  leave  to  do  so: 

^^^^^^^''^     a'ld  it  was  ordered  that  the  petitioners,  the  trustees, 

The  Rugby     should  be  at  liberty  to  elect  and  send  seven  more  boys 

School.       ^  exhibitioners,  in  like  manner  as  the  then  present 

exhibitioners  were  elected  and  sent  {a) 

With  respect  to  the  second  complaint  —  that  children 
whose  parents  had  not  been  resident  for  two  years 
within  the  limits  were  excluded  — it  was  founded  on  a 
resolution  of  the  trustees,  dated  the  6th  day  of  JUdy  1830, 
and  which  was  expressed  as  follows :  —  '^  It  appearing 
to  this  meeting  that  the  funds  of  the  charity  are  likely 
to  be  encroached  upon  beyond  the  fair  meaning  of  the 
act  17  G.  3«  c.  ?!•»  and  also  to  such  an  extent  as  may^ 
preclude  the  old  residents  from  the  full  enjoyment  of 
the  benefits  thereof  by  the  great  influx  which  has  taken 
place,  and  is  likely  to  continue,  of  strangers  coming  to 
reside  in  Bugln/f  for  the  mere  temporary  purpose  of 
availing  themselves  of  the  advantages  of  the  foundation : 
ordered,  that  from  and  after  Michaelmas  next,  the  ex- 
press sanction  of  the  trustees  be  obtained,  at  their  annual 
meeting,  before  any  boy  be  admitted  on  the  foundation 
whose  parents  or  guardians  shall  not  have  been  resident 
for  the  space  of  two  years  within  the  limits  of  the  found- 
ation." 

The  third  subject  of  complaint  rested  on  the  evidence 
which  it  is  not  necessary  to  state. 

The  case  was  argued  by 

Mr.  Pemberton  and  Mr.  &  Prescott  WhitCy  in  support 
of  the  petition,  and  by 

Mr. 
(a)  See  17  Vm.  501. 
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Mr.  Kinderdey  and  Mr.  Koe^  for  the  trustees  of  the        1889. 
charity.  S^V^/ 

^  In  re 

The  RuasY 

The  following  cases  were  cited :  —  Attomey^General  Scnoo*- 
V.  Hartley  (a),  Attamey^General  v.  The  Dean  and  Canons 
rf  Christ  Church  (i),  Attomet/^General  v.  The  Coopers^ 
Company  (c),  Attorney-General  v.  The  Earl  of  Claren^ 
don  {d),  Aitomey-General  v.  The  Governors  of  the  Ather- 
stone  Free  School  {e);  and  as  to  the  jurisdiction  of  the 
Court  by  petition  under  the  52  G.  S.  c.  101.,  The  Cor^ 
poration  qfLudk/m  v.  Greenhouse  (g),  and  Ex  parte  Berk* 
hampstead  Free  School,  {h) 

The  Master  of  the  Rolls.  I  have  read  all  the 
affidavits,  but  will  read  them  again  before  I  dispose  of 
this  case.  It  is  quite  obvious  that  the  principle  on 
which  the  Court  acts  in  such  a  case  is  this:  the  be- 
nefit of  the  objects  of  the  foundation  is  most  to  be 
regarded.  Though  other  persons  may  be  allowed  to 
receive  very  great  benefits  from  a  charity  of  this  kind, 
yet  it  must  be  for  this  reason:  —  that  the  persons  ori- 
ginally intended  to  receive  the  benefit  of  the  foundation 
may,  by  the  association  of  other  persons  with  them,  re- 
ceive a  geater  benefit  from  it  than  they  would  other- 
wise do. 


The  Master  rf  the  Rolls  (after  stating  the  facts  of      ^^  *• 
the  case,  proceeded).    The  complaints  are  first,  that 
exhibitioners  are  chosen  from  among  strangers  and  free 
boys  equally ;  secondly,  that  children  whose  parents  have 

not 

(a)  S  Jac.  ^  W.  553.  {e)  S  Myhe  ^  JT.  544. 

{b)  Jacobs  474.1    and  see  p.  {g)  \  Bligh^    N,  S,  17.  i,  c, 

637.  1  Mad.  92. 

(c)  19  Vet.  IBS.  (A)  S  Fes.  4*  B.  154. 

(lO  17  Fes.  491.;  aad  iee  p» 
SOS. 


464  CASES  IN  CHANCERY. 

1899..       not  been  resident  within  the  limits  for  two  years  are  ex- 

^^^^""^^     eluded  from  the  school;  and  thirdly,  that  young  boys 

The  RuGfiY    are  discouraged  from  entering  the  school,  and  conse*- 

School.       quently  that  boys  entitled  to  the  benefit  of  the  school, 

are  obliged  to  have  a  prior  or  preparatory  education 

to  fit  them  for  education  in  the  school  as  now  con* 

ducted. 

The  first  of  these  complaints  raises  a  question  of  con« 
siderable  importance  with  respect  to  the  powers  given 
to  these  trustees  by  the  original  foundation,  by  the  acts 
of  parliament  and  by  orders  of  this  Court ;  and  also 
with  respect  to  the  mode  of  conferring  the  most  sub- 
stantial benefit  upon  the  boys  who  are  peculiarly  entitled 
to  the  benefits  of  the  foundation,  whether  it  shall  be  by 
placing  them  in  free  and  unprotected  competition  with 
other  boys,  or  by  giving  them  an  exclusive  right  {[His 
lordship  then  stated  the  proceedings  before  the  Master 
and  Lord  Eldon  in  1 806,  and  continued.]  Now  con- 
sidering that  the  Master  had  in  his  report  set  forth  the 
evidence,  by  which  it  was  shewn,  that  during  twenty-five 
years,  only  twenty-one  exhibitioners  had  been  elected 
.  from  foundationers,  and  that  forty-two  had  been  elected 
from  scholars  not  on  the  foundation,  and  that  he  relied 
on  that  fact  as  a  principal  ground  for  disapproving  the 
scheme ;  and  that  by  the  very  words  of  his  order.  Lord 
Eldon  gave  the  trustees  leave  to  elect  more  exhibitioners 
in  the  manner  they  had  previously  done ;  it  appears 
to  me,  that  he  must  on  deliberation  have  considered, 
that  exhibitions  might  be  given  to  scholars  not  on  the 
foundation ;  and  being  of  that  opinion,  and  it  not  ap- 
pearing that  any  circumstances  materially  affecting  this 
question  now  exist,  which  did  not  exist  at  the  time 
when  the  question  was  brought  under  the  consideration 
of  Lord  EldoTit  I  think  that  I  am  not  at  liber^  to  do 
any  thing  which  is  inconsbtent  with  it.  If  any  alter- 
ation 
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ation  IS  to  be  made  in  this  respect,  it  must  I  think  be        18S9. 
by  higher  authority  than  mine.  ^^^^"^ 

The  Rugby 
With  respect  to  the  second  complaint  —  that  children  School, 
whose  parents  have  not  been  resident  for  two  years 
within  the  limits  are  excluded  —  it  is  founded  on  a  reso- 
lution of  the  trustees,  dated  the  6th  day  oijuly  18SQ, 
and  which  was  expressed  as  follows :  [his  Lordship  stated 
it  and  proceeded :] 

It  will  be  observed,  that  the  effect  of  the  resolution  is 
not  to  exclude  the  boys  which  are  referred  to,  further 
than  from  one  annual  meeting  of  the  trustees  to  an- 
other. It  does  not  in  any  way  affect  the  boys  who  may 
be  the  children  of  old  residents,  or,  after  the  next  annual 
meeting  of  trustees,  the  boys  who  may  be  the  children 
of  parents  come  bona  Jide  to  reside  within  the  limits ; 
and  supposing  the  resolution  to  be  made,  as  it  purports 
to  be,  for  the  protection  of  the  old  residents,  it  would 
seem  to  be  free  from  objection.  If,  indeed,  the  income 
of  the  property  be  so  large  as  it  was  stated  to  me  to  • 

be,  and  the  number  of  free  boys  be  so  small  as  is  stated 
in  tl)e  affidavits,  it  is  difficult  to  see  any  reason  for  sup-  . 
posing  that  such  a  regulation  is  necessary  for  the  pro- 
tection of  the  old  residents ;  and  if  it  is  not  necessary, 
it  appears  to  me  that  it  ought  not  to  stand.  Consider-  i 
ing,  however,  that  no  instance  of  inconvenience  or  of 
any  individual  being  excluded  from  the  school  under 
this  resolution  is  stated,  it  scarcely  appears  to  me  that 
any  order  on  the  subject  is  required  or  would  be  proper ; 
it  may,  I  think,  be  safely  lef);  to  the  discretion  of  the 
trustees. 

With  respect  to  the  third  complaint  •—  that  young  boys 
are  discouraged  from  entering  the  school  —  I  cannot  help 
thinking,  upon  the  evidence  before  me,  that  it  has  some 

Vol.  I.  Hh  foundation 
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18S9.       foundation  in  fact;  and  that  if  the  fact  be  so,  it  is  pre- 

^^^^>^^^^    judicial  to  the  interest  of  the  free  beys. 

The  RoGBT 
School.  j^  appears  that,  as  a  classical  school,  the  school  has 

greatly  flourished  under  the  mastership  of  Dr.  Arnold* 
Wlien  he  was  appointed  master  there  were  136  scholars : 
at  Christmas  last  there  were  278.  The  boys  in  the  upper 
school  in  1827  were  111 :  at  Christmas  18S8  they  were 
240.  In  1827  the  boys  in  the  lower  school  were  twenty- 
five;  in  18S8  they  were  thirty-eight;  an  increase,  but 
much  less  in  proportion,  than  the  increase  of  boys  in  the 
upper  school.  At  Christmas  ISSl  and  atMidsummer  1834, 
the  boys  in  the  lower  school  were  112 ;  and,  looking  at 
all  the  evidence  on  the  subject,  the  state  of  the  school 
from  time  to  time,  the  declarations  imputed  to  Dr. 
Arnold  and  to  Sir  Grey  Skipwith  and  not  denied,  and 
the  masters  who  have  been  employed,  it  does,  on  the 
whole,  appear  to  me  that  it  has  been  thought  desirable 
to  discourage  the  entrance  of  boys  under  twelve  years  of 
age,  and  I  do  not  think  that  such  a  course  of  proceed- 
ing is  or  can  be  beneficial  to  the  objects  of  the  charity. 

The  school  is  by  the  founder  designated  as  a  gram- 
mar-school ;  but  the  boys  are  to  be  taught  writing  and 
arithmetic  in  all  its  branches,  /.  e.  more  than  grammar 
and  classical  learning  is  to  be  taught ;  and  taking  the 
test  mentioned  in  the  affidavit  of  HwAmold^  it  appears 
to  me  that  those  who  are  qualified  in  other  respects 
ought  to  be  admitted  if  they  can  read  English  and  are 
capable  of  being  taught  the  first  elements  of  grammar. 

It  does  not  appear  that  any  boy  for  whose  admission 
application  has  been  made,  has  ever  been  excluded  for 
being  too  young;  but  the  expressed  opinion  of  Dr. 
Arnold  must,  of  itself,  have  been  a  discouragement;  and 
though  I  cannot  attribute  the  state  of  the  school,  in  this 

respect, 
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respect,  to  the  design  supposed  by  Mr.  WratidaiD^  and        18S9. 
cannot  see  the  propriety  of  ordering  forms  to  be  esta-     ^^^V'^ 
blished  before  there  are  boys  to  be   instructed  upon    The  Rugby 
them;  yet  it  does  appear  to  me  tliat  provision  ought        School. 
to  be  made  for  the  instruction  in  the  school  of  the 
young  boys  who  can  read  English  and  are  capable  of 
being  instructed  in  the  first  elements  of  grammar. 


It  being  intimated  that  the  trustees  were  desirous  of 
giving  effect  to  this  judgment,  the  Court  suspended 
making  any  order  on  the  petition. 


AcU4t*^        *^         •'^^ 


The  ATTORNEY-GENERAL  ».  CLACK.  Jan.  le.  is. 


T 


HE   object   of  this  information  was   the  appoint-  Pending  an 

ment  of  four  new  trustees  of  the  charity   estates  gjgj  f^^  jj,g 

to  act  with  four  surviving  trustees,  and  for  the  arrange-  purpose  of 

ment  of  the  amount  of  a  lien  claimed  by  a  Mrs.i?ar^-  trustees  of  a 

Ictt  on  the  tide  deeds  of  the    charity  estate:    it  also  charity  ap- 

.   .  .     •     *u    r  •  •       *  pointed  m  the 

prayed  an  injunction  to  restrain  the  four  survivmg  trus-  place  of  some 

tees  of  the  charity  from   appointing  new  trustees  or  ?*' j^J?^® 

conveying  the  charity  estates  in  the  mean  time.     The  viving  trustees 

trustees,  however,  pending  the  proceedings,  appointed  Jhemre^ves 

new  trustees,  and  arranged  the  amount  of  the  lien  due  without  the 
--      _,      ,  ^^,  .  ,  ,       sanction  of 

to  Mr$.  BartletL     The  points  argued  were,  as  to  the  the  Court, 

effect  of  these  acts  of  the  surviving  trustees  pending  the  ^°  appoint 

°  .      new  trustees : 

suit.  Held,  that 
though  this 
WAS  neither  a  contempt  nor  an  act  altogether  void|  yet  it  imposed  upon  the  trustees 
the  necessity  of  proving,  by  the  strictest  evidence,  and  at  their  own  expense,  that 
what  had  been  done  was  perfectly  right  and  proper;  and  the  case  not  appearing  al- 
together clear,  the  appointment  was  set  aside,  and  the  trustees  were  ordered 
personally  to  pay  all  the  extra  costs  occasioned  by  their  act. 

Hh  2 
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suit.     The  facts  will  be  found  fully  stated  in  the  judg« 
ment  of  the  Master  of  the  Rolls. 

Mr.  Pemberton  and  Mr.  WiOcock^  for  the  relators. 
Mr.  Kinderdey  and  Mr.  Stuart^  contra. 

Mr.  G.  SusseU^  for  Mrs.  BariUtt. 

Mr.  Pemberton^  in  reply. 


Jan,  18.  The  MASTER  of  the  Rolls.    I  cannot  help  express- 

ing ver}'  great  regret  at  the  mode  in  which  this  matter 
has  been  conducted.  The  case  is  one  of  the  most  simple 
kind  in  its  origin ;  there  was  a  charity  which  was  to  be 
administered  by  eight  persons';  when  those  eight  persons 
were  reduced  to  four,  the  remaining  four  were  to  appoint 
eight  other  trustees.  Some  question  is  raised  whether 
all  the  eight  were  to  be  new  trustees,  or  whether  the 
remaining  four  might  not  constitute  a  portion  of  the 
eight :  it  is  not  very  material  for  the  purposes  of  this 
suit  which  way  it  was :  but  the  remaining  four  were  to 
appoint  new  trustees.  About  the  middle  of  the  year  1 8S5, 
there  were  four  remaining:  one  of  tliose  four  had  the 
misfortune  to  be  affected  by  paralysis,  in  consequence  of 
which,  his  mind  was,  in  some  degree  at  least,  affected; 
and  it  had  been  considered  by  the  other  trustees, 
whether  they  ought  not  to  present  a  petition  to  the 
Court,  for  the  purpose  of  having  its  assistance  in  the 
appointment  of  the  new  trustees  whom  it  became  theii* 
duty  to  appoint.  It  is  said,  that  they  were  advised 
that  they  had  not  sufficient  evidence  that  Mr.  JF.,  who 
was  the  invalid  trustee,  was  in  such  a  state  of  mind 
as  to  make  it  imperative  upon  the  Court  to  interfere. 
Those  who  adopt  that  argument  or  those  who  gave  that 

advice 
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advice  seem  to  have  totally  forgotten  the  jurisdiction 
which  this  Court  has^  to  interfere  in  matters  of  discretion 
in  these  cases  of  charity,  even  where  assistance  may  not 
be  wanted  in  aid  of  a  right.  At  the  time  when  things 
stood  thus  with  respect  to  the  trustees,  the  situation 
of  the  property  was  such  as  to  be  worthy  of  some  con- 
sideration ;  though  I  must  say,  that  considering  the  nature 
of  this  charity,  the  questions  which  arose  upon  it  were  of 
a  very  trifling  nature,  and  might  very  easily  have  been 
settled.  There  was  a  demand  for  costs  against  the 
charity  on  the  part  of  a  person  of  the  name  of  Bartlett^ 
who,  being  a  relator,  seems  also  to  have  been  solicitor 
in  the  prosecution  of  a  former  information,  upon  which 
an  order  had  been  made;  he  had  a  considerable  de- 
mand for  costs,  under  an  order  which  had  been  made 
in  that  suit  in  the  year  1826;  that  suit,  however, 
was  so  prosecuted,  that  the  order  was  not,  as  it  seems, 
drawn  up  till  the  year  1829.  There  was  at  the  time 
a  sum  of  381/.,  the  amount  of  rents  previously  re- 
ceived, which  remained  in  the  bank  in  which  one 
of  the  trustees  was  a  partner,  subject,  however,  to  be 
called  out  by  virtue  of  bankers'  notes  which  were  in  the 
possession  of  the  solicitor  of  the  late  Lord  Devon,  who 
had  also  a  demand  for  costs ;  but  setting  aside  the  con- 
sideration of  the  latter  demand,  there  was  on  the  one  hand 
a  demand  for  costs  on  the  part  of  Mr.  Bartleiif  who 
had  the  title  deeds  of  the  charity  property  in  his  pos- 
session, and  on  the  other  hand,  there  was  a  sum  of 
381/.  lodged  in  the  bank,  and  also  a  sum  of  stock  re- 
maining in  the  Bank  of  England  in  the  names  of  two 
of  the  trustees,  which  might  have  been  a  fund  very 
properly  applicable  to  the  payment  of  those  costs. 
•In  this  state  of  things,  the  information  is  filed — an 
information,  which,  as  it  is  stated,  contained  no  im- 
putation of  misconduct  against  the  trustees  — -  which 
alleged  no    misapplication    or   nonapplication  of  the 

Hh  3  charity 
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18S9.  charity  funds  — which  did  not  even  a^k  for  an  account 
of  the  trustees'  receipts  and  payments  on  account  of 
the  charity,  but  which  asked,  that  new  trustees  might 
be  appointed,  that  the  lien  wjiich  was  claimed  by 
Mr,  Bartlett  (if  he  had  any  lien)  might  be  satisfied* 
and  that  the  outstanding  property  belongii^  to  the 
charity  might  be  got  in.  I  do  not  think  that  there 
was  any  impropriety  in  filing  that  information ;  it  seems 
to  me  to  have  been  justified  by  the  state  in  which 
the  charity  then  was.  I  wish  indeed  that  I  had  been 
informed  whether,  prior  to  the  filing  of  the  inform- 
ation, application  had  been  made  to  the  remaining 
trustees,  to  see  how  far  they  would  consent  or  agree  to 
do  that  which  was  rights  without  incurring  the  expense 
of  this  suit ;  as  thlit  is  not  stated  to  be  so,  I  take  it  for 
granted  that  no  such  prior  application  was  made,  and 
we  find  in  the  evidence  of  one  of  the  witnesses,  that 
Mr.  F.  complained  that  the  information  had  been  filed 
at  the  relation  of  his  friend  and  acquaintance,  and  that 
he  considered  it  was  unneighbourly  and  unkind  —  it 
is  not  material  what  were  the  exact  words;  the  in- 
formation, however,  was  filed,  containing  no  improper 
charge  and  asking  for  nothing  which  the  situation  of 
the  charity  did  not  seem  to  require.  That  being  so, 
and  considering  that  the  trustees  were  themselves  in 
a  state  of  difficulty  and  perplexity  with  respect  to  the 
appointment  of  new  trustees,  one  is  a  little  surprised  that 
they  did  not  immediately  take  advantage  of  the  inform- 
ation thus  filed,  and  ask  for  the  directions  of  the  Court,  to 
relieve  them  from  the  difficulties  under  which  they  then 
laboured.  Instead  of  that,  and  upon  their  own  power 
and  authority,  they  immediately  proceed  in  their  own 
way  to  settle  these  matters  without  the  concurrence, 
guidance,  assistance  or  protection  which  the  Court 
would  certainly  have  afibrded  them ;  they  come  to  some 
agreement  with  respect  to  the  claim  which  was  made  by 

Mrs. 
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Mrs.  Bartletti  the  representative  of  her  husbandy  and  to 
the  funds  that  were  applicable  to  the  satisfaction  of  that 
claim ;  and  they  proceed  through  the  difficulties  which 
beset  themy  to  the  appointment  of  new  trustees  and  the 
execution  of  a  conveyance  to  those  new  trustees.  They 
state  that  Mr.  F.^  whose  state  of  mind  bad  been  a  diffi- 
culty in  their  way  before,  had  considerably  recovered ; 
and  they  took  upon  themselves,  and  at  their  own  risk, 
to  have  it  ascertained  according  to  their  own  method, 
that  Mr.  F.  had  recovered  his  state  of  mind  sufficiently 
to  enable  him  to  perform  the  act  required  of  him. 
They  have  him  examined  by  medical  persons,  and  hav- 
ing satisfied  themselves  by  this  examination,  they  de- 
termine for  themselves  that  Mr.^  F.  is  in  a  proper  state 
of  mind ;  and  shortly  after  they  were  served  with  the 
subpoena,  they  have  the  deeds  prepared,  and  have  them 
executed  in  the  beginning  of  November;  they  then 
put  in  their  answer,  in  which  they  state  what  they  have 
done  in  that  respect,  but  they  wholly  omit  to  state  that 
they  have  made  any  arrangement  with  respect  to  the 
funds  —  they  conceal  from  the  relators  and  from  the 
court  that  they  had  entered  into  any  arrangement  of 
that  kind.  The  case,  as  &r  as  it  was  known  to  the  re- 
Jators,  appeared  in  that  respect  exactly  in  the  situation 
in  which  it  was  at  the  time  when  the  information  was 
originally  filed  in  the  month  of  October ;  the  conse- 
quence is  this,  that  a  supplemental  information  was 
filed  stating  the  additional  fact,  which  bad  been  com- 
municated by  the  answer,  that  the  remaining  trustees 
had  taken  upon  themselves  to  determine  upon  the  state 
of  mind  of  Mr.  iP.,  and  to  determine  who  were  the  proper 
persons  to  be  appointed  new  trustees,  and  had  actually 
executed  a  deed  for  that  purpose.  The  consequence  of 
this  mode  of  proceeding  is  certainly  very  much  to  be 
regretted,  and  if  the  costs  of  this  information  were  to 
fall  upon  the  charity,  it  would  indeed  be  very  deplorable. 

Hh  4  The 


1839. 


The 

Attorn  EY< 

General 

V, 

Clack, 
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Attorney- 
General 

Clack. 


The  parties  proceed  into  eyidence  at  great  length,  many 
witnesses  are  examined  on  both  sides,  for  the  purpose  of 
inducing  the  Court  to  believe  what  was  or  what  was  not 
the  state  of  Mr.  jP.'s  mind  — whether  he  was  in  a  state 
of  mind  competent  to  do  the  act.  In  the  next  place  evi- 
dence is  gone  into,  at  very  great  length,  for  the  purpose 
of  shewing  that  the  persons  who  were  selected  to  be 
trustees,  were  in  all  respects  proper  persons  to  be  trus- 
tees, and  that  in  fact  if  they  had  been  chosen  under  the 
direction,  and  with  the  assistance  and  protection  of  the 
Court,  better  men  could  not  bave  been  found.  This 
cause  now  comes  to  a  hearing,  enormous  expense 
has  been  incurred,  and  the  question  is,  what  is  to  be 
done  for  the  gbod  of  the  charity  ?  In  the  first  place, 
I  am  of  opinion  that  with  respect  to  the  funds  there 
ought  to  be  an  inquiry,  whether  any  arrangement 
has  been  made  between  the  parties  for  the  settlement 
of  the  lien,  and  if  there  has  been  such,  whether  it 
can  be  carried  into  effect,  and  whether  it  will  be 
beneficial  to  the  charity  that  it  should  be  carried 
into  effect.  With  respect  to  the  appointment  of  the 
trustees,  the  question  no  doubt  is  a  very  important 
one.  What  is  asked  here  is,  that  the  appointment  may 
be  declared  null  and  void,  and  that  it  may  be  declared 
to  be  a  contempt  of  Court  Now  I  am  of  opinion  that 
I  can  make  no  such  declaration  as  to  its  being  a  con* 
tempt  of  the  Court;  but  I  am  of  opinion,  that  the 
conduct  of  the  trustees  in  making  the  appointment  of 
their  own  authority,  ui^der  all  the  circumstances  of  the 
case  and  after  the  filing  of  the  information  and  after 
they  had  been  served  with  a  subpoena,  was  on  their  part 
an  extremely  improper  act.  I  think  they  ought  to  have 
put  in  their  answer  and  to  have  stated  the  case  truly, — 
to  have  stated  in  their  answer,  if  they  could  have  stated 
truly,  that  Mr.  F.  was  recovered,  and  was  competent 
to  act;  they  ought  to  have  stated  they  were  willing  to 

appoint 
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appoint  new  trustees,  and  they  ought  then  to  have  1839. 
applied  to  the  Court,  either  that  they  might  be  at  liberty  '^^^J/"^^ 
to  appoint  new  trustees,  or  that  there  might  be  a  re-  Attorney- 
ference  to  the  Master  for  that  purpose.  It  is  said  General 
that  an  application  might  have  been  made  on  the  part  Clack. 
of  the  relators,  but  how  could  it?  Did  the  Defendants 
state  their  case  fairly  and  candidly  upon  the  answer,  so 
as  to  enable  the  relators  to  do  what  would  have  been 
proper  upon  such  an  occasion  ?  so  far  from  it,  they  first 
of  all  attempt  to  complete  the  act,  and  then  leave  the 
relators  to  such  means  as  they  had  to  get  rid  of  it,  and 
also  get  rid  of  the  deed.  I  am  of  opinion  upon  such 
a  case  as  this,  that  the  appointment  after  the  filing  of 
the  information,  though  not  to  be  considered  as  an  act 
altogether  void  in  itself  (a),  did  put  the  burden  upon 
the  Defendants  of  proving,  and  that  by  the  strictest 
evidence,  that  what  they  had  done  was  perfectly  right 
and  proper,  and  also  imposed  on  them  the  necessity  of 
paying  the  costs  of  such  proof.  They  choose  to  'take 
upon  themselves  the  risk  of  doing  that  act,  and  of  with- 
drawing the  matter  from  the  jurisdiction  of  the  Court: 
as  they  thought  fit  to  do  so,  they  are  bound  to  prove  that 
that  which  they  had  done  was  rightly  done ;  and  I  am  of 
opinion  that  according  to  the  practice  of  this  Court,  the 
expense  of  bringing  forward  that  proof  should  fall  upon 
them ;  and  if  the  matter  remains  in  a  state  of  difficulty,  I 
think  that  there  is  ample  authority  and  jurisdiction  for 
the  Court  to  say,  that  the  appointment  ought  not  to 
stand  at  all.  And  considering  the  whole  of  this  matter, 
it  not  being  a  case  of  persons  who  were  clearly  com- 
petent in  respect  of  numbers,  or  in  which  they  might 
have  acted  if  they  had  all  been  competent, — considering 
the  nature  of  this  case  and  the  evidence  which  has  been 
gone  into,  and  the  circumstances  attending  the  appoint- 
ment, 
(a)  See  Weib  v.  Earl  of  Shqfteslmry,  7  Vet,  480. 
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1 839'  ment,  I  think  they  have  not  shewn  that  the  appointment 
^^^(r^  •  ^^  perfectly  right  and  proper,  an4  I  am  therefore  of 
Attorney-  opinion  that  it  ought  not  to  stand  at  all,  but  ought  to 
Oenerai.  y^  ggj  aside,  and  it  must  .therefore  be  referred  to  the 
Clack.  Master  to  appoint  new  trustees.  The  case  remains  in 
the  state  in  which  it  would  have  been  upon  the  first 
information,  which,  it  appears  to  me,  was  properly 
enough  filed.  The  answer  undoubtedly  showed  im- 
proper conduct  on  the  part  of  the  trustees ;  and  I  think 
that  upon  that  information,  there  must  be  the  reference 
which  I  have  mentioned,  to  inquire  as  to  the  arrange- 
ment with  Mrs.  Bartlett^  and  to  appoint  new  trustees : 
the  costs  which  have  arisen  from  this  long  investigation 
(I  do  not  say  the  costs  of  the  first  information  but  of 
the  second  information),  and  of  the  evidence  gone  into 
with  respect  to  Mr.  2^.,  and  with  respect  to  the  fitness 
of  the  new  trustees,  must  be  borne  by  the  Defendants ; 
and  considering  the  resolution  which  has  been  entered 
into,  so  improperly  —  that  those  costs  are  to  be  borne 
out  of  the  charity  funds  —  I  consider  it  my  duty  to  take 
care  that  the  costs  directed  to  be  borne  by  the  Defend- 
ants shall  be  paid  by  them  personally ;  the  other  costs 
will  be  reserved. 

His  Lordship  afterwards  gave  leave  to  the  new  trus- 
tees who  had  been  appointed  to  propose  themselves  be- 
fore the  Master. 
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TRAILE  w.  BULL.  July  c.  20. 

npHIS  was  a  motion  on  behalf  of  the  Defendant,  APlaintiflT 
^    "  That  an  order  to  amend,  dated  the  18th  of  May  ^^^l^ 
last,  might  be  discharged  for  irregularity,  and  that  the  order  of 
bill  might  stand  dismissed  with  costs,*'  under  the  follow-  nQjend  after 
ing  circumstances :  —  ^^  '>™e  J»- 

mited  for  that 
purpose  had 

The  Defendant's  answer  was  filed  on  the  25th  of  f^P^iL^'  *5^ 

the  Defendant 
January  ISSQ,  the  time  for  excepting  under  the  fourth  being  in  a  con* 

General  Order  (a)  expired  on  the  22d  of  March.     The  f^mLTr 

time  limited  by  the  thirteenth  General  Order  (J)  for  ob-  want  of  pro- 

taining,  without  notice,  the  common  order  to  amend  the  j^^m  that  a 

bill,  expired  on  the  3d  of  May^  and  there  being  but  one  ""S^e  notice 

Defendant,  he  was,  on  the  17th  of  May^  in  a  condition  discharge  the 

to  move  to  dismiss  the  bill  for  want  of  prosecution  under  i^r^ular  order 

and  CO  dismiss 
the  sixteenth  General  Order  (r);  on  the  18th  of  itfoy,  the  bill  was 

however,  the  Plaintiff  obtained  the  ex  parte  order  to  on'thT^^d 

amend  his  6iII.  of  multifari- 

ousness. 

Mr.  (7,  EvanSf  in  support  of  the  motion.  The  order 
to  amend  is  clearly  irregular,  and  the  Defendant  might 
have  treated  it  as  a  nullity,  De  Geneve  v.  Hannam  {d\ 
or  have  moved  to  discharge  it.  {e)  The  recent  case  of 
Lloyd  V.  Wait{g)  shews  that  the  two  objects  sought 
on  the  present  occasion  may  be  joined  in  one  notice  of 
motion. 


Mr. 

(a)  2  Rust.  App,  6.  (O  The  King  of  Spam  v.  Htd- 

(b)  2  Rum.  App.  8.  letty  1  J?.  4-  Mj/l.  7.  n. 

(r)  1  Rutt.  4-  My.  770.  (g)  Before  the  Lord   Chan- 

((/)  1  R.  ^  Myi.  495.  cellor,  May  22d,  1839. 
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Mr.  Tripp^  contra.  The  notice  of  motion  is  multifari- 
ous, seeking  two  distinct  objects,  namely,  the  discbarge  of 
an  order  and  the  dismissal  of  the  bill.  The  Defendant 
having  given  notice  to  discharge  the  order  of  the  18th 
of  Mmfj  has  thereby  recognised  it  as  an  order,  and  can- 
not now  say  it  is  a  nullity ;  until  the  order  to  amend  has 
been  discharged,  which  it  cannot  be  on  this  notice  of 
motion,  the  motion  to  dismiss  cannot  be  made. 

He  stated  that  the  subject-matter  of  the  suit  was  pro- 
perty limited  to  the  separate  use  of  Mrs.  TraHevfhQn  un- 
married, and  that  the  husband  and  wife  had  been  joined 
as  Co-plaintifis.  He  asked,  therefore,  that  the  case 
might  stand  over  until  the  Lord  Chancellor  had  de- 
livered judgment  in  TuUett  v.  Armstrong  (a),  in  order 
to  give  the  Plaintiff  an  opportunity  of  correcting,  if 
necessary,  the  frame  of  the  record.  That  this  had  been 
done  in  England  v.  Downs,  {b) 


July  20.  The  Master  of  the  Rolls. 

The  time  for  amending  having  expired  and  the  De- 
fendant being  in  a  situation  to  move  to  dismiss  the  bill, 
the  Plaintiff  irregularly  obtained  an  order  to  amend ; 
and  now  the  Defendant  moves  that  that  order  to  amend 
may  be  discharged,  and  that  the  bill  may  be  dismissed 
for  want  of  prosecution.  The  complaint  is,  that  it  is 
irregular  to  join  these  two  things  together.  If  the  bill 
were  dismissed,  the  order  to  amend  would  go  for 
nothing;  why  then  should  the  notice  be  invalid  merely 
because  it  asks  for  a  little  more  than  the  party  thinks  is 
required  ?  I  do  not  think  it  so  now,  nor  did  I  when 
the  motion  was  originally  made ;  and  it  being  said  there 

was 
(«)  Ant^,  p.  1.  (fi)  ArUty  p.  96.;  and  8  Sim.  554.  n. 
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was  an  authority  in  point,  it  stood  over  for  the  purpose 
of  producing  it.  No  authority  has  been  produced,  and 
thinking  that  there  is  nothing  improper  in  this  motion, 
I  must  grant  it;  the  consequence  is,  that  the  PJaintifis 
must  undertake  to  speed  the  cause,  unless  there  is 
any  special  ground.  Tliere  are  specialties  in  this  case 
which  create  the  difficulties  adverted  to  by  the  Plain- 
tiff's counsel ;  but  the  General  Orders  have  pointed  out 
particular  instances  in  which  a  motion  to  dismiss  for  want 
of  prosecution  shall  not  prevail  (a) ;  and  the  existence 
of  a  doubt  as  to  the  proper  joinder  of  husband  and  wife 
as  Co-plaintiffs  in  a  suit,  is  not  among  them.  I  think 
the  cause  ought  not  to  be  stayed  for  that  reason ;  and 
the  Plaintiffs  must,  therefore,  undertake  to  speed,  if 
they  desire  to  go  on  with  the  suit. 


18S9. 


(a)  Under  the  Bixteenth  order 
the  bill  18  to  stand  dismissed, 
except  in  three  cases; JSni,  where 
the  Plaintiifundertakes  to  speed; 
secondly^  where  he  undertakes  to 
hear  the  cause  on  bill  and  an- 
swer; and  thirdfyf  where  it  ap- 


pears that  the  Plaintiff  is  unable 
to  proceed,  by  reason  of  any  other 
Defendant  not  having  sufficiently 
answered,  and  that  due  diligence 
has  been  used  to  obtain  an  an- 
swer. 
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j^y  50.  GATH  r.  BURTON. 

A  bequest  was  ^T^HE   testator  Francis  MarriSj  by  his  will  bearing 

^Ttohh^  ^®^®  ^^^  ^^*  ^*y  ^^  February  1887,  amongst  other 

creditor,  on  legacies,  gave  and  bequeathed  unto  the  Plaintiff  Samuel 
his  paying  his    Gath  the  sum  of  500/. :  and  the  said  testator  directed 

debt  beforey      x}^2X  the  said  leiracy  should  become  an  interest  vested 

or  to  his  (the    .  ... 

testator's)  ex-   in  the  said  legatee  immediately  upon  his  decease. 

ecutors  imme- 
diately after, 
his  death;  the       On  the  23d  o(  December  18S7,  the  testator  made  a 

wrdswy  '^'  codicil  to  his  will,  in  the  words  following :  —  "I  Francis 
cepted  a  com-  Marris^  of,  &c.,  do  add  this  a  codicil  to  my  annexed  will 
the  remainder  i^ade  and  signed  on  the  20th  day  oi  February  ISS?* 

of  the  debt       containing  sixteen  sheets  and  numbered  from  1  to  16: 

continued  un-      ,     , 

paid :  Held,     viz.  in  pages  S.  and  4.  of  my  will,  I  give  and  bequeath  to 

that  the  le-  Samuel  Gath  the  sum  of  500/.  for  his  own  sole,  sepa- 
nevertheless      rate  and  absolute  use  and  benefit;  on  the  Ist  oi Feb^ 

thHwcy.       ^^^  ^^^^^  ^  ^^"^  Samuel  Gath  2000^,  which  was  paid 

him  by  my  acceptance  of  a  bill  drawn  upon  me  at 
four  months'  date,  and  accepted,  payable  on  the  4th 
of  June  at  Glyn^  Mills  and  Co.'s,  bankers,  London:  this 
acceptance  was  to  lie  in  the  hands  of  his  banker  in 
Liverpool  until  it  became  due,  and  he  was  to  provide 
for  the  payment  of  it;  Samuel  Gath^  becoming  in- 
volved in  his  circumstances,  was  unable  to  take  up 
this  bill ;  as  such,  I  took  it  up  in  cash  on  the  4th  of 
June :  now  my  desire  and  will  is,  that  if  the  aforesaid 
Samuel  Gath  shall  pay  the  aforesaid  2000/.  before,  or 
to  my  executors  on  their  application  immediately  after, 
my  death,  he  shall  receive  the  legacy  of  500/.  left  him 
by  me,  but  not  otherwise." 

On  the  19th  of  March  1838,  the  testator,  with  other 
creditors  of  Samuel  Gath^  agreed  to  take  a  composition 

of 
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of  6s.  3d»  in  the  pound  on  his  debt  of  2000Zi,  and  a  rate* 
able  share  of  two  debts  which  were  to  be  assigned  to 
trustees  for  the  benefit  of  Samuel  Gatk^s  creditors,  in 
full  discharge  of  his  debt  against  him. 

This  agreement  was  carried  into  effect  by  a  deed  of 
the  26th  of  April  18S8»  whereby  the  testator  released 
Samuel  Gath  from  the  debt  in  consideration  of  the 
amount  of  composition  paid  and  secured. 

On  the  15th  of  May  18S8  the  testator  died,  and  his 
executors  immediately  after  his  death  applied  to  Samuel 
Gath  for  payment  of  the  2000^.,  or  so  much  as  remained 
unpaid. 

To  a  bill  filed  against  the  executors,  containing  the 
above  statement,  and  praying  payment  of  his  legacy 
of  500/.  with  interest,  the  executors  filed  a  general  de- 
murrer, which  now  came  on  for  argument. 

Mr.  Walker  J  in  support  of  the  demurrer,  argued,  first, 
that  it  was  clear  that  the  condition  had  not  been  fulfilled ; 
secondly,  that  the  performance  of  the  condition  had  not 
become  impossible,  for  the  legatee  might  still  pay  to  the 
executors  of  the  testator  the  portion  of  the  2000/.  now 
remaining  unpaid ;  and  thirdly,  that  having  regard  to  the 
nature  of  the  condition  and  to  the  circumstances,  espe- 
cially the  mention  of  the  insolvency  of  the  legatee  in  the 
codicil,  it  was  evident  that  there  had  been  no  dispensa- 
tion or  waiver  of  the  condition  imposed  by  the  codicil. 

He  also  argued  that  the  testator  had  only  intended 
to  release  his  debtor,  qua  debtor,  and  not  as  a  person 
who  was  to  take  a  bounty  under  his  will,  upon  the 
condition  of  reimbursing  the  testator's  estate  the  money 

which 
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which  had  been  paid  by  him  on  account  o(  the  legatee. 
He  cited  Smith  v.  Cowdery  (a),  Stanton  v.  Knight,  {b) 

Mr.  James  Booths  in  support  of  the  bill,  was  not  called 
on  by  the  Court* 

The  Master  of  the  Rolls. 

I  think,  upon  the  true  construction  of  this  will 
and  codicil,  and  having  regard  to  what  the  testator 
afterwards  did,  that  this  legacy  is  still  payable.  He  had 
become  a  creditor  of  this  legatee  to  the  amount  of 
2000/.,  and  he  directed,  that  if  the  20002.  should  be 
paid  the  legatee  was  to  receive  the  500/.  I  apprehend 
that  he  might,  if  he  had  chosen,  immediately  aflerwards 
have  forgiven  this  debt  altogether ;  and  if  he  had  done 
so,  I  think  this  legacy  would  have  been  payable.  He 
joined  in  the  composition  deed,  and  forgave  the  debt 
on  certain  conditions ;  and  under  these  circumstances, 
I  think  that  this  legacy  is  still  payable,  and  the  de- 
murrer must  therefore  be  overruled,  (c) 


(a)  2  Sim.  ^  S.  358. 
ib)  1  Simons^  489. 
(c)  See  Co,  Lit,  206.  a. ;  Litt, 
J44.;  1  RoperonL€g,653'^692,; 


Graydon  v.  Hkki^  2  Aik,  16. ; 
Aiilabie  v.  Rice^  5  Mad,  256. ; 
DarUyy,  Langworthtf^  7  BrounCs 
P.  C.  177. 
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HEREFORD  v.  RAVENHILL.  July  lo. 

THE  testator,  HawaHh  Crookcy  subject  to  the  life  Whereates- 
ri-       •£•    1     1  t      1  f  •         tator  (li  recti 

estate  ot  bis  wite,  had  an  absolute  power  of  appoint-  hi«  per»onal 

ment  over  estates  at  Holmer.  Dilwune  and  Linsen.  ®*^*^®  ^^}^^ 

^  if  ^  converted 

into  real 

By  his  will  he  devised  these  estates  to  his  son  Charles  gglera/pur- 
for  life,  with  remainder  to  the  first  arid  other  sons  of  poses,  some  of 
Charles  in  fee,  with   remainder  to   the  daughters   of  ^he  heir  is* 

Charles  as  tenants  in  common  in  fee,  with  similar  limita-  not,  after 

,  ,  satisfying  the 

tions  to  his  son  John  and  his  issue ;  and  in  default  thereof,  purposes 

the  testator  devised  the  estates  as  follows:  —  that  at  ^hichcan 

take  effect, 

Holmer  to  TItomas  Church  (who  died  in  the  testator's  entitled  to 
lifetime)  in  fee ;  that  at  Diltxyne  to  Frances  Weare  (who  arbefngTm-  ^ 
died  in  the  testator's  lifetime)  in  fee ;  and  he  devised  the  pressed  with 

the  chiiracter 

estate  at  Lingen  to  Hannah  Price  in  fee.     The  testator  of  realty. 
also  gave  his  ready  money  and  money  which  should  be      ^  testator 

due  and  owing  to  him,  save  as  therein  mentioned,  to  trustees  to  in- 

trustees,  in  trust,  "  as  soon  after  his  decease  as  a  con-  ^^^^  i*^'\^?!'.. 

'  sonal  estate,  as 

venient  purchase  could  be  found,*'  to  invest  it  in  the  soon  after  his 

purchase  of  freehold,  leasehold  or  copyhold  heredita-  venienTpur- 

ments,  and  to  setde  the  same  to  the  use  of  his  wife  for  chase  could 

life;  and  after  her  decease,  upon  the  same  uses  and  real  estate, 

trusts  as  were  thereinbefore   declared  concerning:  his  ""^  *^"'®  *' 

^      ^      according  to 
hereditaments  at  Holmer^  Dilwyne  and  Lingen  ;  and  in  certain  limit- 

the  mean  time  to  lay  the  same  out  in  the  funds,  and  pay  "' T^ese  limit- 
the  dividends  to  the  person  to  whom  the  rents  of  the  ations  having 
premises  to  be  purchased  would,  for  the  time  being,  bausted  be- 
belonir.     And  the  testator  cave    and   bequeathed   the  fore  the  per- 

.  °  ,  .     sonal  estate 

residue  of  his  goods,  chattels  and  personal  estate  to  his  bad  been 
wife  absolutely.  SStthe 

The  heir  at  law  of 
^  the  testator 

was  not  a  necessary  party  to  a  siut  to  have  the  rights  to  the  fund  declared. 

Vol.  I.  It 
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The  testator  died  in  ITSS,  havmg  in  his  lifetime  sold 
the  property  at  Ungeru 

Thomas  Church  and  Frances  Weare  both  died  in  the 
testator's  lifetime:  John  Crooke^  the  son,  died  in  1794, 
without  issue:  Mary  Croote,  the  widow,  died  in  1808: 
Charles  Crooke  died  in  18S5,  a  bachelor  and  unmarried. 

The  personal  estate  of  the  testator,  Hawarih  Crooke^ 
not  having  been  invested,  and  the  ultimate  limitations 
to  Thomas  Church  and  Frances  Weare  having  failed  by 
their  deaths  in  the  testator's  lifetime,  the  question  in 
this  cause  was,  to  whom  that  fund  belonged. 

The  heir-at-law  of  the  the  testator  was  not  made  a 
party  to  the  cause. 

Mr.  Pemberton  and  Mr.  Stinton^  for  the  PIainti£P,  at 
the  hearing  of  the  cause,  asked  for  a  decree  for  the 
usual  accounts  of  the  personal  estate,  and  for  inquiries. 

Mr.  CoOinSi  on  the  part  of  the  trustees,  objected  that 
the  suit  was  defective  for  want  of  parties,  in  consequence 
of  the  heir-at-law  of  the  testator  Hatnarth  Crooke^  who 
might  be  entitled  to  the  fund  as  impressed  with  the 
character  of  realty,  not  being  before  the  Court  He 
cited  Ccndey  ▼.  Hartstonge  (a),  and  Cooke  v.  The  Sta^ 
tioner^  Compafttf.{b) 

Mr.  James  Bacon  for  other  parties- 
Mr.  Pemberton  submitted,  that  whatever  ^oubt  might 
formerly  have  existed,  the  point  had,  after  argument, 
been  finally  settled  by  Sir  C  C.  Pepys^  in  the  case  of 

Cogan  V.  Stephens,  (c) 

The 


(a)  iDofcr.SSl. 


(c)  Rolls,  S4th  Nw.  1835.  l\ 
this  en^  Jjewis Stephmu^hj \nA 

will, 
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7%^  Master  of  the  Rolls  said  he  was  of  opinion  1889. 
thaft  the  heir-at*law  was  not  a  necessary  party^  because 
it  had  been  decided  in  the  case  referred  to,  that  where 
a  testator  directed  his  personal  estate  to  be  converted  ^^•'^h^"* 
into  reat  estate  for  several  purposes,  some  of  which 
failed,  his  heir  was  not,  after  satisfying  the  purposes 
which  could  take  effect,  entitled  to  the  personalty  as 
being  impressed  with  the  character  of  real  estate. 


will,  directed  his  ezecators  im- 
mediately to  lay  out  the  sum  of 
30,000/.  in  the  purchase  of  an 
estate,  the  income  of  which  he 
settled  on  one  for  life,  with  re- 
mainder to  others  in  tail,  subject 
to  which  the  estate,  which  was  to 
be  purchased  and  always  run  in 
the  testator's  name,  was  given 


to  a  charity;  the  money  was  not 
laid  out  when  the  limitations 
prior  to  that  to  the  charity  be- 
came exhausted ;  and  the  gift  to 
the  charity  being  void  under  the 
statute  of  mortmain,  it  was  held 
that  the  next  of  kin,  and  not 
the  heir-at-law  of  the  testator, 
was  entitled  to  the  fund. 


LEE  V.  FERNIE. 


Jviy  S6. 


"TTEAN  Zi^fF  executed  a  deed  of  entail  in  1703,  and  A.  B.^  beiM 
^    a  deed  of  ratification  and  confirmation  in  1707,  y^^ntority 

whereby,  subject  to  certain  limitations  of  the  LaurieS'  settling  pro- 

^^^  perty  on  the 
tenon  female  de* 

scendantsthen 
in  existence  of  C  D.,  by  deed  reciting  this  desire  and  that  certain  persons  therein 
named  were  the  only  descendants  then  in  life  of  C  2).,  settled  a  part  of  the  pro- 
perty on  the  persons  so  named,  and  reserved  to  himself  a  power  of  appointing  the 
remaining  part  of  the  property  amongst  such  several  persons  before  named,  which, 
in  default  of  appointment,  was  given  to  those  several  persons  named ;  he  afterwards 
discovered  that  there  were  other  descendants  in  existence  of  C.  D.,  who  had  been 
omitted,  and,  to  remedy  the  omission,  he  appointed  a  part  of  the  fund  to  an  object 
of  the  power,  upon  his  executing  bonds  for  the  payment  to  the  persons  newlv 
discovered,  of  the  amount  when  received  :  Held,  tnat  the  appointment  was  voi(^ 
and  that  the  Court  would  not,  in  a  suit  to  have  the  rights  of  the  parties  to  the 
appointed  fund  declared,  determine  whether  the  case  was  such  as  to  entitle  the 
parties  to  have  the  lettlenent  reformed  according  to  the  intentioQ  of  the  settlor. 

li  2 
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18  39.  town  and  Sandlesicfwn  estates,  which  fiuled  on  the  death 
of  her  great  grandson  Fronds  J.  W.  Law  without  issuer 
^^  she  obliged  her  other  nearest  heirs  whatsoerer  to  sell 
those  estates,  and  apply  the  produce  amongst  the  chil- 
dren of  her  seven  children,  giving  one  seventh  to  eadi 
stock.'' 

Francis  J^  W*  Law  having  become  entided  to  these 
estates,  he,  by  a  deed  dated  the  24th  of  December  1821, 
reciting  the  deeds  of  1703  and  1707,  and  that  he  was 
seised  of  the  estate  in  fee  simple,  unfettered  by  the 
reservations,  provisions,  conditions,  limitations  and  re- 
strictions contained  in  the  deed  of  entail ;  and  further 
reciting  that  he.  was  advised  that  the  said  ratification 
and  obligation  executed  by  Jean  Law  had  become 
lapsed  by  the  operation  of  prescription,  but  that  he 
was  nevertheless  desirous  of  carrying  the  intentions  of 
the  said  Jean  L<ta>  into  effect  with  respect  to  such  of 
the  female  descendants  of  the  said  Jean  Law  as  were 
then  in  existence,  viz.,  the  female  descendants  of  Andrew 
Law  the  fourth  son  of  Jean  Campbell^  of  William  Lcem 
her  second  son,  and  the  descendants  of  Margaret  Hay 
(all  the  female  descendants  of  the  other  children  of  JSrait 
Campbell  having  failed) ;  it  was  witnessed,  that  Francis 
J.  W.  Law  conveyed  the  estate  to  trustees,  in  trust 
to  sell,  and  make  certain  payments,  and  invest  the 
residue;  and  after  reserving  to  himself  a  life  interest 
therein,  he  gave  one  seventh  **  to  James  Hugk  Grandison 
and  George  Femie,  being  the  only  descendants  then  in  life 
of  the  said  Andrew  Law :"  he  then  gave  other  portions 
of  the  fund  to  other  persons  specifically  named ;  and 
he  reserved  to  himself  the  power  of  appointing  two 
sevenths  and  two  fourths  of  one  seventh  of  the  fund 
^*to  and  amongst  the  several  persons  therein-before 
named,"  in  such  proportions  as  he  the  said  Francis  J. 
W.  Lcrn  should  appoint ;  and  in  default  of  appointment 

this 
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this  portion  was  given  over  to  the  persons  to  whom  the        18S9. 
other  part  of  the  fund  had  already  been  given. 

After  the  e;cecution  of  this  deed,  it  turned  out  that 
James  Hugh  Grandisan  and  George  FerrUe  were  not  the 
only  descendants  then  in  life  of  the  said  Andrew  Lam; 
and  that  George  Femie  had  two  brothers  and  two 
sisters,  namely,  Robert  Femie,  James  FerrUe^  Mar'- 
garet  Mills,  and  Jane  Femie. 

By  a  deed  dated  the  25th  of  November  1825,  Francis 
c7.  W.  Laa>  appointed  to  certain  persons,  who  were  ob- 
jects of  the  power,  a  portion  of  the  two  sevenths  and 
one  half  of  another  one  seventh  of  the  purchase-money 
of  the  estate,  which  had  then  been  sold ;  and  he  ap- 
pointed all  the  residue  thereof  to  James  Hugh  Grandison, 
for  his  absolute  use  and  benefit  This  deed  contained 
a  power  of  revocation  and  new  appointment  of  the 
funds  thereby  appointed. 

I  ^By  arrangement  between  Francis  J.  W.Loem  and  James 
Hugh  Grandison,  the  latter  on  the  same  day  execo^ 
to  the  four  persons  who  had  been  omitted  in  the  deed 
of  December  1821,  bonds  conditioned  for  the  payment 
to  them  of  certain  sums  of  money  as  next  mentioned; 
By  the  first  of  such  bonds,  dated  the  25th  of  November 
1825,  James  Hugh  Grandison  became  bound  in  the 
penalty  of  1200/.  to  Bobert  Femie,  with  a  condition, 
whereby,  after  reciting  the  deeds  of  December  1821  and 
November  1825,  and  '^that  although  the  said  trust  dis- 
position was  made  by  the  said  Francis  J.  W.  Lam  upon 
the  express  principle  and  for  the  declared  purpose  of 
providing  for  the  existing  descendants  of  his  great  grand- 
mother Jean  Lam  in  the  female  line,  out  of  the  produce 
of  the  said  lands  and  hereditaments,  yet  it  then  appeared, 
that  through  inadvertence  or  want  of  information,  four 

li  3  of 
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1 859*  of  siich  descendants,  to  wit,  the  said  Robert  Femief  James 
Femie,  Margaret  Mills  and  Jane  Femie^  were  wholly 
unprovided  for  by  the  said  trust  deed ;  and  further 
reciting  that  the  said  Francis  John  William  Law^  being 
unable  to  supply  the  said  omissions  out  of  those  shares 
of  the  said  trust  fund  which  were  subject  to  his  appoint- 
ment, consistently  with  the  terms  of  the  said  power, 
and  the  said  James  Hugh  Grandison  being  anxious  that 
the  said  trust  disposition  should  not  be  impeached  on 
account  of  such  omission,  and  that  the  wish  and  in- 
tention of  the  said  Francis  John  William  Law  should  be 
to  a  certain  extent  fulfilled,  he  the  said  James  Hugh 
Grandison  had  voluntarily  determined  to  appropriate 
and  settle  one  moiety  of  the  residuary  fund  aforesaid 
appointed  to  or  in  favour  of  him  the  said  James  Hugh 
Grandison  by  the  said  deed  poll  or  instrument  of  ap- 
pointment, unto  and  for  the  benefit  of  the  said  Robert 
FemiCf  James  Femie^  Margaret  Mills  and  Jane  Femie^ 
in  equal  shares ;  and  in  further  performance  of  such 
determination,  had  entered  into  the  above  written  bond 
or  obligation,  subject  to  the  condition  thereinafter  ex- 
pressed ;  the  condition  of  the  said  bond  was  declared 
to  be,  that  if  the  said  «/.  H.  Grandison^  his  heirs,  exe- 
cutors or  administrators,  should,  immediately  upon  or 
within  one  calendar  month  after  the  actual  transfer 
should  have  been  made  to  him  or  them,  fully  and  ab- 
solutely of  the  residuary  share  of  and  in  the  trust 
monies  and  securities  so  appointed  to  him  in  and  by  the 
said  deed  poll  of  appointment  of  the  25th  day  of  No- 
vember  then  instant,  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  Rjcbert  Femie^  his  executors,  ad- 
ministratcH's  or  assigns,  in  case  the  said  Robert  Fernie 
should  have  survived  the  said  F.  J.  W.  Lcax>^  but  in  case 
the  said  Robert  Fernie  should  have  died  in  the  lifetime 
of  the  said  F.  «7.  W.  Ixm^  leaving  issue  him  surviving, 
and  who  should  have  survived  the  said  F*  J.  W*  Law^ 

then 
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then  if  the  above  boanden  James  H»  Grandiion^  his  18S9* 
heirs,  executors  or  administrators,  should  pay  or  cause 
to  be  paid  unto  such  issue  of  the  said  Robert  Femie^  if 
more  than  one,  in  equal  shares  and  proportions,  such  a 
sum  of  lawful  money  of  Great  Britain^  not  exceeding 
the  sum  of  600/.,  as  should  be  equivalent  to  one  full 
and  equal  eighth  part  or  share  of  the  monies,  stocks, 
funds  or  securities  which  should  become  transferable  and 
be  transferred  to  the  said  James  Hugh  Grandisonj  his 
executors  or  administrators,  by  virtue  of  or  under  the 
said  deed  of  appointment,  such  sum  of  money  to  be 
accepted  by  the  said  Robert  Femie,  his'  executors,  ad- 
ministrators or  assigns,  or  his  or  their  issue,  in  full 
satisfaction  of  his  or  their  claims  and  demands  upon  the 
before-mentioned  estate  or  the  proceeds  thereof,  under 
the  said  deed  of  ratification  and  obligation  executed 
by  the  said  Jean  Campbell  as  aforesaid,  or  otherwise 
howsoever,  the  said  bond  should  be  void,  otherwise 
should  remain  in  fiiU  force,  virtue  and  effect. 

Similar  bonds  were  given  to  James  Femie^  Margaret 
Mills  and  Jane  Femie. 

The  bonds,  when  executed,  were  delivered  by  Francis 
J.  W.  Law  to  his  solicitor,  with  directions  to  him  not  to 
deliver  the  same  to  the  respective  obligees  therein  named, 
until  James  Hugh  Grandison  should  be  in  the  actual 
possession  of  the  funds  to  which  he  was  to  become  en- 
titled under  the  deed  of  appointment. 

This  bill  was  filed  by  two  of  the  trustees  of  the  deed 
of  December  1821,  to  have  the  rights  of  the  parties 
declared  as  to  a  sum  of  S205/«  65.  3^.,  three  per  cent, 
reduced,  part  of  the  purchase-money,  which  had  been 
reserved  to  answer  doubtfiil  claims,  and  particularly  the 
claims  of  parties  under  the  deed  of  appointment  of  No- 
li Ai  vember 
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18S9«        vember  1825  and  the  bonds  given  by  Grandison  to  the 
four  persons  named. 

Mr.  Pemberton  and  Mr.  Bacon^  for  the  Plaintiffs,  and 
Mr.  Tinney^  Mr.  Girdlestone  and  Mr.  Jeremy,  for  other 
parties,  contended,  that  though  Grandisofi  was  an  object 
of  the  power,  and  an  appointment  to  him  unfettered 
with  any  condition  would  have  been  good,  yet,  the 
appointment,  having  been  made  on  the  understanding 
that  the  appointed  fund  should  be  handed  over  to  per- 
sons who  were  not  objects  of  the  power,  was  invalid  (a) : 
it  was  an  attempt  to  do  indirectly,  that  which  Francis 
J.  W.  Law  had  not  the  power  of  doing  directly. 

Mr.  Richards  and  Mr.  Glasse^  for  the  obligees  of  the 
bonds,  contended  that  the  settlor  of  the  property  clearly 
intended  to  include  them  in  the  deed  o{  December  I82I9 
and  to  secure  them  a  portion  of  the  property,  and  either 
through  inadvertence  or  want  of  proper  information  on 
the  subject  they  had  been  omitted.  That  if  the  settlor, 
when  he  discovered  the  error,,  had  come  to  this  court, 
it  was  clear  that  upon  the  same  evidence  the  deed  would 
have  been  reformed,  and  the  names  of  these  persons 
would  have  been  introduced,  as  was  done  in  Barst&uo  v. 
Kilvington  (i),  and  Jenkins  v.  Quinchant  {c) ;  so  that 
these  parties  were,  equitably,  objects  of  the  power. 

That  equity  looked  only  to  the  substance  of  an  ap- 
pomtment,  and  under  a  power  to  appoint  to  issue  held 
an  appointment  made  upon  marriage  to  the  husband  of 
such  issue  to  be  good ;  Bautledge  v.  DorriL  (d)    That  a 

power 

(a)  See  Daubeny  v.  Cockbum,  (6)  5  Ves.  593. 

1  Mer.  C26.;  Farmer  v.  ilfar-  (c)  Ibid,  596.  n. 

Ufif  2  Sim,  508.;  Arnold  y.  Hard*  {d)  2  Ves.jan,  557,;  and  Hewm 

wiekf  7  Sim.  545. ;   Palmer   v.  iU  v.  Lord  JDacre,  2  Keen^  622. 
Wheeler^  2  Ball  4*  B.  18. 
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power  reserved  by  the  owner  of  the  estate  making  a  1839. 
voluntary  settlement  should  be  construed  liberally,  Mad* 
dison  V*  Andrem  (a) ;  and  there  appeared  some  acquies- 
cence in  this  case  on  the  part  of  the  persons  interested 
in  default  of  appointment,  which  should  have  some 
weight ;  Anderson  v.  Dawson^  (b) 

Mr.  Kinderdeyj  TAt.Sidebottom^  and  Mr.Jlfoor  for 
other  parties. 

Mr.  PemberUm  in  reply. 

The  Master  of  the  Rolls. 

It  appears  that  Francis  J,  W.  LaW^  having  become  en- 
titled to  the  property  or  conceiving  himself  to  be  entitled 
to  it,  executed  this  deed  of  December  1821 ;  and  there 
can  be  no  doubt  but  that  he  intended  to  provide  for 
all  the  descendants  of  Jean  Law  there  referred  to:  he 
thought  he  had  discovered  them  all,  and  he  intended  to 
provide  for  all ;  but  referring  to  them  by  name,  he  made 
this  provision  for  them  [his  Lordship  stated  it],  and 
retaining  to  himself  the  power  of  appointing  two  sevenths 
and  two  fourths  of  one  seventh  '*  to  and  amongst  the 
several  persons  thereinbefore  named; "  the  persons  before 
named,  and  no  others,  were  the  persons  to  whom  he 
reserved  the  power  of  appointing  this  portion  of  the 
fund,  and  in  de&ult  it  was  settled  in  the  manner  there 
mentioned. 

Some  time  after  the  execution  of  this  deed,  he  dis- 
covered that  he  had  not  provided  for  all  the  persons  he 
intended — he  discovered  four  other  persons,  the  brothers 
and  sisters  of  George  Femie;  and  he  then  executed  the 
deed  of  November  1825,  and  he  appointed  a  portion 

of 
(a)  1  Vet.  sen.  60.  {b)  15  Fes.  S39. 
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1889.  of  the  fund  to  Grandison  absolutely.  I  think  that  oa 
this  deed  there  is  nothing  to  show  that  the  appointment 
was  not  good,  because  it  was  made  to  persons  all  of 
whom  were  named  in  the  deed  of  1821.  On  tbesame 
day  on  which  the  deed  was  executed,  four  bonds  were 
executed  by  Grandison  to  the  four  persons  who  had 
been  discovered  to  be  the  descendants  of  Jean  I/rao, 
which  recites  —  [his  Lordship  read  the  words]. 

Mr.  Imd  did  not  think  fit  to  rely  upon  that  appoint- 
ment and  that  voluntary  disposition,  and  therefore  he 
took  these  several  obligations  from  Mr.  Grandisony  that 
he  would,  after  the  transfer  and  payment  was  made  to 
him,  pay  the  several  sums  of  money  to  the  several  per- 
sons to  whom  the  bonds  were  given.  What  then  was 
this,  but  an  intention  on  the  part  of  Mr.  LaiD  to 
make  the  appointment  substantially  and  in  effect  for 
the  benefit  of  persons  not  before  named  in  that  deed  ? 
That  clearly  was  his  intention,  and  having  made  an  ap- 
pointment in  favour  of  Mr.  Grandison^  he  immediately 
subjects  him  to  these  several  obligations,  —  that  is,  he 
was  intending  to  do  indirectly,  that  which  he  had  been 
advised  he  could  not  do  directly.  Now,  it  certainly 
seems  a  hard  thing  that  he,  the  author  of  this  gift  and 
the  owner  of  this  property,  could  not  do  this ;  but  he 
had  declared  a  trust  —  he  had  said  that  it  should  be- 
long to  certain  persons  —  that  the  power  he  had  re- 
served should  be  exercised  for  the  benefit  of  certain 
persons  only :  and  I  quite  agree  with  those  who  advised 
him,  that  it  was  not  competent  for  him,  of  his  own 
authority,  to  alter  that  destination  of  his  property. 

With  respect  to  the  bonds,  I  do  not  think  it  very 
clearly  appears  in  evidence  what  was  done  with  them. 
I  think  they  were  received  by  the  testator  and  then 
deposited   with  the  solicitor;    there  they  still  remain. 

Mr. 
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Mr.  GrandisoUi  therefore,  was  not  to  have  this  obliga-        18S9. 
tion  imposed  upon  him,  till  the  gift  took  effect,  accord-     ^^7"^^ 
ing  to  the  directions  of  the  deed^     Now  it  is  said,  and  v, 

it  has  been  certainly  very  ingeniously  argued,  that  Mr.  ""inie. 
Law  himself  would  have  been  entitled  to  have  had  this 
settlement  corrected :  I  will  not  say  that  he  might  not ; 
but  that  is  not  the  question  now  before  me;  the  only 
question  is,  whether,  taking  the  deed  as  it  is,  the  power 
was  duly  executed.  I  am  of  opinion  that  the  power 
was  not  duly  executed  and  that  I  cannot  act  upon  any 
notion  that  I  might  form  in  this  suit,  where  the  ques- 
tion is  not  agitated,  how  that  settlement  would  have 
been  dealt  with  if  the  question  had  been  raised,  or  < 

whether  it  would  have  been  corrected  if  a  proper  case 
had  been  made  out. 

The  next  point  is  upon  what  took  place  afterwards. 
An  offer  seems  to  have  been  made,  that  if  the  parties 
would  agree  to  accept  what  was  intended  for  them  by 
Mr.  Femie  within  a  limited  time,  they  should  have  it 
It  is  exceedingly  to  be  lamented  that  they  did  not 
accept  that  offer ;  but  in  consequence  of  that  offer  not 
having  been  accepted,  it  became  necessary  to  institute 
this  suit,  to  try  the  strict  rights  between  the  parties : 
this  diminishes  the  regret  It  is  clear  Mr.  Law  meant 
this  for  them,  and  it  is  painful  to  see  them  deprived  of 
it ;  but  having  refused  to  accept  that  which  was  offered, 
they  must  now  be  content  to  abide  by  that  which  the 
law  gives  them.  I  am  of  opinion  that  the  power  is  not 
duly  executed,  and  the  property  therefore  goes  as  in 
default  of  appointment;  all  parties  should,  however, 
have  their  costs. 
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Jpril  .70. 
May  4, 

One  of  two 
executors  ap- 
pearing, from 
the  proceed- 
ings in  the 
cause,  to  be  a 
trustee  within 
the  meaning 
of  the  1  W.4. 
c.  60.,  of  a 
fund  standing 
in  the  tes- 
tator's name, 
and  it  being 
proved  by 
affidavit  that 
he  was  living 
out  of  the  ju- 
risdiction, the 
Court,  with- 
out a  refer- 
ence to  the 
Master,  made 
an  order  under 
this  act  for  the 
transfer  of  the 
fund  by  his 
co-executor. 


PARKER  V.  BURNEY. 


T^LIZABETH  SOMEBVILLE  was  the  sole 
•^-^  cutrix  of  the  testator,  fft^h  Somerville. 


Elizabeth  Somervillef  by  her  will,  appointed  JVtUtam 
Bumey  and  John  Hinxman  her  executors,  who,  after 
her  death,  proved  Yipv  will. 

The  questions  in  the  cause  arose  on  the  construction 
of  the  very  obscure  will  of  the  testator,  Hugh  Somer^ 
villCf  ai  portion  of  whose  estate  consisted  of  funds  stand- 
ing partly  in  his  own  name,  and  partly  in  the  name  of 
his  executrix,  Elizabeth  SamerviUe. 

At  the  hearing  of  the  cause  on  the  18th  of  December 
1838,  the  rights  of  the  parties  had  been  ascertained; 
and  William  Burney  being  out  of  the  jurisdiction,  the 
case  now  came  on  upon  petition,  praying  for  a  distribu- 
tion of  the  funds,  and  praying  also  that  John  Hinxman 
alone,  on  behalf  of  himself  and  WiUiam  Bumeyj  might, 
under  the  1  W.  4.  c,  60.,  be  directed  to  transfer  the 
funds. 


« 

It  was  proved,  by  an  affidavit  now  produced,  that 
WiUiam  Bumejf  was  living  out  of  the  jurisdiction. 

Mr.  Bichardsj  in  support  of  the  petition,  asked  that 
the  order  for  a  transfer  might  be  made  at  once,  without 
a  reference  to  the  Master,  as  it  appeared,  by  the  pro- 
ceedings in  the  cause,  that  WiUiam  Bumey  was  a  trustee 
within  the  meaning  of  the  act,  and  as  it  was  proved  by 
the  affidavit  that  he  was  out  of  the  jurisdiction. 

The 
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T%e  Master  of  the  Rolls. 

The  money  in  question  forms  a  fiind  to  be  admini- 
stered in  this  suit,  and  I  think  I  can  make  the  order  at 
once ;  the  order,  however,  must  state,  that  it  appears, 
from  the  proceedings  in  the  cause,  that  William  Bttmey 
is  a  trustee  within  the  meaning  of  the  act,  and  from  the 
affidavit,  that  he  is  living  out  of  the  jurisdiction. 


Pabkbr 


V. 
BUANSY. 


BOSWELL  V.  TUCKER. 


March  85. 


npmS  was  a  bill  for  foreclosure :  the  mortgagor  had 
taken  the  benefit  of  the  Insolvent  Debtors'  Act, 
and  no  creditor's  assignee  having  been  appointed,  Mr. 
Sturgis^  the  provisional  assignee  of  the  insolvent  debtor, 
was  made  a  party  Defendant. 

By  his  answer  he  stated,  '^  that  he  did  not  claim  any 
right  or  interest  in  the  matters  in  question  in  this  suit, 
other  than  such  (if  any)  as  might  be  vested  in  him  as 
such  provisional  assignee  as  aforesaid,  in  trust  for  the 
benefit  of  the  creditors  of  the  said  insolvent  debtor ;" 
and  submitted,  *^  that  he  was  entitled  to  be  paid  by  the 
said  complainant,  or  in  such  other  manner  as  thb  Court 
might  be  pleased  to  direct,  all  the  costs,  charges  and 
expenses  incurred  by  him  in  respect  of  this  suit." 


The  provi- 
sional assignee 
of  an  insolvent 
debtor  having 
been  made  a 
Defendant  to 
a  suit  by  a 
mortgagee  to 
foreclose  the 
insolvent  and 
those  claiming 
under  him. 
Held  to  be 
entitled  to  his 
costs,  to  be 
paid  b^  the 
Plaintiff*,  who 
was  to  add 
them  to  his 
security. 


Mr.  Reynolds^  for  Mr.  Sturgisj  asked  that  the  Plain- 
tiff might  be  ordered  to  pay  his  costs  of  suit,  on  the 
authority  of  Peaie  v.  Gibbon  (a).  Woodward  v.  Had-^ 

don 
(a)  2  Euit.  4*  MyL  554. 
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don{a\  and  Weaving  v.  Count  (b)^  urging^  that  as  a 
mere  ministerial  officer  under  the  Insolvent  Debtor's 
Court,  and  having  no  interest,  he  ought  to  have  these 
costs. 


Mr.  Pemberlon  and  Mr.  HaUeti^  for  the  Plmntiff. 

Mr.  Kindersley  and  Mr.  Goodeve,  for  other  parties. 

The  Master  of  the  Rolls. 

I  think  I  must  allow  these  costs,  though  I  confess  I 
do  not  perfectly  understand  the  reasoning  of  the  cases 
cited.  It  would  be  perfectly  right  in  a  case  where  it  is 
clear  that  the^  assignee  has  nothing  in  his  hands  to  pay 
his  costs.  Even  if  he  should  afterwards  receive  any 
assets,  it  would  seem  that  they  would  be  the  proper  fund 
out  of  which  to  pay  his  costs.  I  give  the  costs  because 
the  cases  authorise  it. 


The  common  decree  for  a  foreclosure  was  made,  and 
it  was  ordered  that  the  Plaintiff  should  pay  Sturgis^s 
costs,  and  add  them  to  his  security. 


(a)  4  Sim.  606. 


ib)  6  Sim.  459. 
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BAINBRIG6E  v.  BLAIR.  JMajf  ss. 

'\JfR.  PEMBERTON  and  Mr.  James  BusseUj    in  The  bank- 
this  case,  asked  for  the  appointment  of  three  new  trustee  is  a 
trustees,  in  the  place  of  three  trustees  appointed  by  the  sufiBcient 
will  of  the  testator :  the  ground  for  the  removal  of  one  removal  from 
of  the  trustees  was  that  he  had  become  bankrupt  alth'oufh  he 

has  obtained 
Mr.  Wrigkt,  for  the  bankrupt  trustee,  objected  to  his  ajfa^^the^tra^^^^ 

being  removed.     He  argued  that  there  was  not  a  suffi-  property  is  in 

«-.  1^111         ^i_«         1      ^he  hands  of  a 

cient  reason  for  his  removal,  the  bankrupt  havmg  ob-  receiyer, 

tained  his  certificate  in  1836,  the  trust  estate  not  having 
lost  any  thing  by  his  bankruptcy,  and  there  being  no 
fear  of  any  future  loss,  as  the  estate  was  in  the  hands  of 
a  receiver ;  secondly,  he  objected,  that  the  testator  hav- 
ing by  his  will  given  to  the  trustee  certain  benefits 
attached  to  his  office,  he  ought  not  to  be  deprived  of 
them. 

Mr.  Kinderslef/i  Mr.  Piggoitj  and  Mr.  S.  Skarjpe,  for 
other  parties. 

Mr.  PemberioHj  in  reply,  said  that  the  fact  of  the  trus- 
tee not  being  a  responsible  person  was  a  sufficient 
ground  for  his  removal  from  the  office. 

The  Master  rfthe  Rolls.  ^ 

I  think  this  gentleman  having  become  a  bankrupt  ^ 
ought  to  be  removed ;  but  it  must  be  done  without  pre- 
judice to  any  interest  he  may  claim  under  the  will,  (a) 

(a)  This  may  be  done  by  petition.  2  See  5  C;.  4.  e.l€.  #.79.  ^Zc^  IJ^"  V-<:-^xj^//^ 


e  J^r^.    //^-      /    -^     ^^  -^     X2>4>- 


• 
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J^y  4.  LINDO  ».  LINDO. 

A  release,  "TT^AVID  LINDO  in  his  lifetime  carried  on  business 

though  un-      J^  in  partnership  with  his  brother  Abraham  Undo^ 

kmited  in  its  ^  '^  ,       ,.    ,  . 

terms,  held,      and  Moses  da  Costa  Undo :  he  died  intestate  in  1 8 1 9^ 

dta?8?nd  con.  ^^^^"8  ^^  *^*^''»  -^'^^^^  -^**"*''  ^'^  ^^^  °^*^  *^^  ^""^ 
text,  to  ope-    whereupon  Moses  da  Costa  Linda,  on  the  renunciation 

toapar^cdar  of  Moses  Lindo,  became  his  administrator. 

sum  men- 
tioned in  the  ^     . ,  » .    ,  «  .      i      i  •    i  t      j  i 
recitals.               David  Ltndo,  at  his  death,  was  indebted  to  several 

Anmtestote  persons,  and,  amongst  others,  to  Daniel  Mocatta,  in  the 
was  indebted  sum  of  1687/.  10^.,  as  acceptor  of  three  bills  of  ex- 
1687/.  •  dilh     change ;  this  sum  had  been  lent  by  Daniel  Mocatta  to 

putes,  how-      David  Lindo,  to  enable  him  to  pay  losses  incurred  by 

ever  arose 

between  the     ^'^  i"  speculations  in  the  funds,  which  were  stated  to 

administrator    j^^y^  bggjj  ^f  ^j^  illegal  nature.     Moses  da  Costa  Linda 
and  next  of  *.       , 

kin  as  to  thfe  was  to  become  surety  for  this  sum,  and  for  that  purpose 

ff  an?aJ^  he  indorsed  these  bills.     David  Undo,  by  a  memo- 

agreement    \  randum,  authorised  and  enjoined  his  representatives  to 

between  them  P^J  Moses  da  Costa  Linda  all  that  might  be  due  in  re- 

and  the  bro-  gpect  thereof. 

ther  of  the 
intestate, 

whereby,  re-  The 

citing  that  all 

the  property  had  been  got  in  and,  excluding  the  disputed  debt,  amounted  to  553/. ; 
«^  that  doubts  having  arisen  as  to  the  validity  of  that  debt,  and  that  being  desirous  of 
maintaining  the  good  fame  and  character  of  the  deceased,  the  three  parties  had 
agreed  to  waive  all  questions  as  to  the  validity  of  the  debt,  and  raise  a  fund  to  make 
good  the  deficiency ;  that  the  next  of  kin  had  agreed  to  *'  relinquish  all  claim  to 
any  residue  or  surplus ;"  that  the  intestate's  brother  should  furnish  384/.  towards 
payment  of  the  debt,  and  the  administrator  should  make  good  all  the  residue.  It 
was  witnessed  that  the  next  of  kin  released  to  the  administrator  all  his  right,  &c., 
to  the  pfersonal  estate  of  the  intestate,  as  his  next  of  kin  or  otherwise,  the  brother 
covenanted  to  pay  his  part,  and  the  administrator  covenanted  to  pay  the  residue 
out  of  his  own  money,  and  also  to  pay  all  other  debts,  &c.  of  the  intestate.  The 
debt  was  paid,  and  other  funds  afterwards  fell  in  to  the  intestate's  estate :  Held, 
that  the  administrator  was  not,  under  the  release,  entitled  thereto. 


t  ♦ 
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The  assets  of  the  intestate,  David  LifidOj  were  pos- 
sessed by  his  administrator,  Moses  da  Costa  LindOy  who 
paid  all  the  claims  thereon,  except  the  debt  due  to 
Daniel  Mocatta^  and  there  then  remained  in  the  hands 
of  the  administrator  a  balance  of  458/.  75.  Sd, ;  but 
supposing  the  debt  due  to  Daniel  Mocatta  to  be  pay- 
able out  of  the  assets  of  David  Undo,  his  estate  would 
have  been  considerably  deficient.  Moses  da  Costa  Linda 
having  furnished  Moses  Lindo  with  an  account  of  the 
estate  of  the  intestate,  in  which  he  included  the  debt 
due  to  Daniel  Mocatta,  and  thus  shewing  a  deficiency^ 
Moses  Undo  objected  thereto,  and  insisted  on  having 
that  item  struck  out,  alleging,  that  the  sum  was  not  a  legal 
debt  which  could  be  recovered  against  the  estate  of  Da^ 
vid  Lindo,  and  that  it  ought  not,  therefore,  to  be  charged 
against  his  estate.  Considerable  discussion  took  place 
on  the  matter,  and  ultimately  the  objected  item  was 
struck  out,  and  another  account  omitting  it  rendered ; 
the  parties  seemed  to  have  come  to  an  arrangement^ 
by  which  it  was  agreed,  that  the  balance  of  458/.  75.  8^ 
should  be  applied  toward  payment  of  the  1687/.  10^.,  and 
that  Moses  da  Costa  Undo  and  Abraham  Lindo  should 
pay  the  remainder.  The  debt  due  to  Daniel  Mocatta 
was  accordingly  charged  in  the  books  of  Abraham  Lindo 
and  Moses  da  Costa  Lindo  to  the  brokerage  account^  as 
a  loss,  and  a  sum  of  458/.  7^.  Sd.  was  carried  to  the 
credit  of  Moses  Lindo  in  a  cash  account  kept  with 
Abraham  Lindo  and  Moses  da  Costa  Lindo,  and  the 
same  amount  was  charged,  in  the  account  of  David 
Undoes  estate,  as  a  payment  to  Moses  Lindo. 


1889. 


These  entries  were  made  on  the  6th  of  March  1820, 
and  on  the  same  day  an  entry  was  made  in  one  of  the 
books  of  account  of  Abraham  Lindo  and  Moses  da 
Costa  Lindo,  by  one  of  their  clerks,  stating  the  agree- 
ment already  mentioned;  this  entry  was  signed  by 
Moses  Undo  to  signify  his  approval  of  it,  he  thereby 

Vol.  I.  K  k  "  giving 
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giving  up  all  claims  and  pretensions  wbatsoeirer 
against  the  said  Moses  da  Costa  Lindo  as  administrator 
of  his  late  son,  458/.  7s.  ^dP  This  entry  was  allied 
to  have  been  made  without  the  concurrence  of  Mates 
da  Costa  Undo. 


The  agreement  was  carried  into  effect  by  an  inden«» 
ture,  dated  the  17th  o(  March  1820,  and  made  between 
Moses  Undo  of  the  first  part,  Abraham  Undo  of  the 
second  part,  and  Moses  da  Costa  Undo  of' the  third 
part;  and  after  reciting  the  partnership,  the  death 
of  David  Undoj  and  that  letters  of  administration  were 
obtained  by  Moses  da  Costa  Undo^  upon  the  renuncia- 
tion of  his  father,  his  sole  next  of  kin,  ^  and  that  the 
said  Moses  da  Costa  Undo  had,  under  and  by  virtue 
of  the  said  letters  of  administration,  collected,  got  in 
and  received  and  converted  into  money  all  the  outstand-' 
ing  property  and  effects  of  the  said  David  Undo;  "  and 
after  reciting  the  debt  due  from  David  Undo  to  Daniel 
Mocattaj  upon  bills  which  were  not  then  due,  it  recited 
as  follows :  ^*  And  whereas  the  assets  of  the  said  David 
Undo  come  to  [the  hands  of  the  said  Moses  da  Cosia 
Undo  as  administrator  as  aforesaid,  and  nchich  are  all 
the  assets  of  the  said  David  Undoy  will  be  more  than 
sufficient  to  answer  and  pay  his  debts  and  fuheral  and 
testamentary  expenses,  exclusive  of  the  said  three  ac- 
ceptances, by  the  sum  of  533/.  75.  8d,  which  sum  of 
533/.  75.  Sd.  would,  therefore,  in  case  no  claim  in  re- 
spect of  such  acceptances,  go  to  and  become  the  property 
of  the  said  Moses  Undo,  as  his  sole  next  of  kin ;  and 
whereas  doubts  have  arisen,  whether  the  said  bills  of 
exchange  are  valid  and  legal  charges  against  the  estate 
of  David  Lindo,  the  consideration  thereof  being  monies 
borrowed  for  the  purpose  of  paying  differences  upon 
stock  transactions  prohibited  by  the  statute  7  Geo,  II. ; 
but  inasmuch  as  all  the  parties  to  this  indenture  are 
desirous  of  maintaining  and  holding  up  the  good  fame 

and 
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and  character  of  David  Lindo  and  discharging  his  debts  1839* 
in  full,  they  have  mutually  and  reciprocally  agreed  with 
each  other  to  waive  all  questions  respecting  the  validity 
of  such  bills  of  exchange  and  the  consideration  thereof, 
and  to  raise  a  fund  for  making  good  the  deficiency  of 
the  assets  of  David  Lindoj  in  manner  following;  that  is 
to  say,  that  Moses  Lindo  should  relinquish  all  claims  to 
any  residue  or  surplus  of  the  estate  and  effects  of  David 
Linda  as  his  next  of  kin ;"  and  that  Abraham  Lindo 
should  pay  or  allow  in  account  to  Moses  da  Costa 
LindOj  the  sum  of  884/.  25.  towards  the  payment  and 
discharge  of  the  said  debts ;  that  Moses  da  Costa  Lindo 
should  pay  and  make  good  all  the  residue  of  such  debts, 
and  of  the  funeral  and  testamentary  expenses  of  David 
Lindo  ;  and  that  a  sum  of  884/.  25.  should  be  applied 
as  before  mentioned,  out  of  the  monies  in  the  hands  of 
Moses  da  Costa  Lindo  belonging  to  Abraham  Lindo^  as 
his  share  of  the  partnership  profits.  It  was  witnessed, 
that  Moses  LindOy  Abraham  Lindo  and  Moses  da  Costa 
Lindo  mutually  covenanted  with  each  other,  that  they 
would  together  raise  a  fiind  for  payment  and  discharge 
of  all  the  debts*  and  funeral  and  testamentary  expenses 
of  David  Lindo  in  manner  and  in  the  proportions  before 
mentioned :  and  Moses  Lindo^  in  consideration  of  the 
natural  love  and  aflection  which  he  had  and  bore  to 
David  Lindo  during  his  life,  and  of  the  respect  which 
he  then  bore  to  his  memory,  and  in  consideration  of  the 
covenant  and  agreement  of  Moses  da  Costa  Lindo  therein- 
after contained,  remised,  released  and  quitted  claim  unto 
Moses  da  Costa  Lindo^  and  to  all  and  every  future  personal 
representative  or  representatives  of  David  lAndo^  all  his 
right  and  interest^  property^  benefit^  claim  and  demand^  qf^ 
in  or  to  the  personal  estate  and  effects  of  David  LindOj  as 
next  of  kin  of  David  Lindo,  or  otherwise  howsoever :  and 
Abraham  Lindo  covenanted  with  Moses  da  Costa  Lindo  to 
contribute  towards  the  liquidation  of  Ae  debts,  &&,  of 
.David  Lindo f  and  of  the  said  three  several  bills  of  ex« 

Kk  ^  change, 
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change,  the  sum  o(SS4il,  2s. :  and  Moses  da  Costa  Undo^  in 
consideration  of  the  release  thereinbefore  contained  on  the 
part  of  Moses  Undo  and  of  the  covenant,  &c.  of  Abraham 
LdndOj  covenanted  with  Moses  Lindo  and  Abraham  LindOf 
that  he  would,  by  means  of  the  assets  of  David  Undo  come 
to  his  hands  as  administrator  as  aforesaid,  and  of  the  sum 
of  384/.  2s.  so  agreed  to  be  paid  and  contributed  by  AbrO" 
ham  Undoy  and  as  to  the  residue,  by  and  out  of -his  own 
monies,  pay  the  said  three  several  bills  of  exchange 
when  due,  and  all  other  the  just  and  lawful  debts  of 
David  UndOy  and  his  funeral  and  testamentary  expenses; 
and  it  was  thereby  provided,  that  Moses  da  Costa  Undo 
should  not  be  compelled  to  pay  any  claims  in  respect 
of  any  speculations  in  the  funds,  or  any  other  species  oi 
gambling  prohibited  by  statute. 

The  three  bills  of  exchange  were  duly  paid  by  Mose 
da  Costa  Undo* 

In  January  1837,  upon  the  death  of  David  Undoes 
mother,  a  sum  of  1333/.  6s»  Sd»  3  per  cent,  consols  fell 
in  to  the  estate  of  David  Undo,  and  which  his  admini- 
strator became  entitled  to  receive. 


This  bill  was  filed  for  the  administration  of  the  estate 
of  Moses  Undo  who  had  died,  and  it^raised  the  question 
whether,  under  the  general  terms  of  the  release  of 
1820,  Moses  da  Costa  Undo  was  entitled  to  retain  this 
1333/.  6s.  8(/.  stock  for  his  own  benefit,  or  held  it  in 
trust  for  the  next  of  kin  of  David  Undog  and  all  parties, 
waiving  the  objection  of  form,  concurred  in  having  the 
question  now  decided. 

Mr.  Pemberton  and  Mr.  U  Unondes,  for  the  Plaintiii^ 
contended,  that  the  sum  of  1333/.  6s.  %d.  consols  be- 
longed to  the  next  of  kin  of  David  Undo^  and  now 
formed  part  of  the  estate  of  Moses  Undo;  that  although 
the  release  itself  was  general  and  unlimited  in  its  terms, 

yet 
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yet  its  generality  must  be  restrained  by  the  recitals  and 
the  contextf  so  as  to  effectuate  the  manifest  intention  of 
the  parties ;  Ramsden  v.  Hylton  {a) ;  and  that  its  oper- 
ation must  be  limited  to  that  portion  of  David  LituUfs 
estate  which  was  recited  to  be  aU  his  assets.  That  the 
condition  of  the  release  was,  that  Moses  da  Costa  Lindo 
and  Abraham  Lindo  should  each  contribute  a  certain 
sum  towards  the  payment  of  these  disputed  bills,  and 
that  the  consideration  would  altogether  fail,  if  Moses 
da  Costa  Lindo  were  allowed  to  repay  himself  out  of. 
the  assets  of  the  intestate ;  this  would  be  a  fraud  upon 
Moses  Lindo  and  Abraham  Lindo,  who  had  contributed 
their  portions  on  the  faith  of  Moses  da  Costa  Ldndo, 
personally,  making  a  similar  sacrifice.  They  also  cited 
Brawn  v.  Meredith,  (b) 

Mr.  Kindersley,  Mr.  W.  C.  L.  Keene  and  Mr.  F.  Gold- 
smid,  for  Defendants  in  the  same  interest,  contended, 
that  it  clearly  appeared  to  have  been  the  intention  of 
Moses  Lindo  not  to  relinquish  the  whole  of  the  surplus 
of  David's  estate  to  Moses  da  Costa  Lindo,  but  the  par- 
ticular portion  only ;  and  that  he  contributed  the  sum 
of  53S/.  as  an  act  of  gratuitous  liberality,  and  not  for 
a  compromise  of  his  rights  as  sole  next  of  kin  of  the 
intestate. 

Mr.  G.  Richards  and  Mr.  Heathjield,  contra,  con- 
tended, that  by  the  operation  of  the  deed  of  the  17th 
of  March  1820,  Moses  da  Costa  Lindo  became  entitled, 
beneficially,  to  all  the  estate  whatever  of  David;  or  at 
least  that  he  was  entitled  to  recoup  himself  the  monies 
paid  by  him  in  discharge  of  the  bills ;  that  it  was  true 
that  a  party  could  not  recover  back  monies  lent  for  the 
purpose  of  settling  losses  on  illegal  stock-jobbing  trans- 
actions ;    Cannan  v.  Bryce  (c) ;    but   then  it  must  be 

shewn, 

(a) '  2  Vei,  sen.  309.  (Jb)  2  Keen,  527. 

(tf)  5  Bam.  4^  AUL 179. 
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1839*  shewHt  that  the  lender  was  aware  that  the  nooney  lent 
was  to  be  so  applied ;  that  in  this  case  it  did  not  appear 
that  Danid  MocaUa  had  any  knowledge  that  the  mon^ 
was  to  be  applied  in  paying  stock  diflTerences ;  and  in  audi 
case,  the  bills  would  be  yalid,  and  their  amount  would  be 
recoverable  against  the  estate  of  the  intestate;  that  the 
deed  recited,  expressly,  an  agreement  that  Mosa  Undo 
should  '^  relinquish  all  claims  to  any  residue  or  surplus 
of  the  estate  and  e£Gects  of  David  Lxndo^  and  that  he 
expressly  remised  and  released  to  Mous  da  Costa  LdndOf 
^*all  his  right  and  interest,  property,  benefit,  claim  and 
demand  of,  in  or  to  the  personal  estate  and  effects  of 
David  Undoj**  which  clearly  included  the  sum  in 
question ;  that  in  consideration  of  this  Moses  da  Ootta 
Undo  covenanted  to  pay,  not  only  the  three  bills  of 
exchange,  but  *'  all  other  the  just  and  lawful  debts  of 
Daoid  Undo^  and  his  funeral  and  testamentary  ex- 
penses ;''  and  this  also  evidently  shewed,  that  Moses  da 
Costa  Lindo  was  to  receive  any  assets  which  might  come 
in,  and  was  to  take  upon  himself  the  payment  of  any  other 
debts  which  might  appear  to  be  due  from  the  estate ; 
that  by  the  deed,  all  parties  agreed  **  to  waive  all  ques- 
tions respecting  the  validity  of  such  bills  of  exchange, 
and  the  consideration  thereof;''  and  that,  therefore,  all 
parties  were  now  precluded  from  rabing  any  question 
as  to  their  validity.  They  also  relied  on  the  entry 
signed  by  Moses  Lindo  in  the  books  of  Lindo  and  Co. 

Mr.  Pemberton^  in  reply. 

The  Master  of  the  Rolls.  The  question  in  this 
case  depends  on  the  construction  which  ought  to  be 
given  to  the  deed  of  the  17th  of  March  1820.  The 
deed  was  executed  under  the  following  circumstances : 
—  It  appears  that  David  Lindo  was  a  son  of  Moses 
LindOj  the  testator  in  the  cause:  he  was  engaged  in 
partnership  with  his  brother  Abraham  Undo  and  with  the 

Defendant 
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Defendant  Moses  da  Costa  Undoy  and  he  died  intestate 
in  August  1819.  Letters  of  administration  of  his  estate 
were  granted  to  Moses  da  Costa  lAndo^  on  the  renun* 
ciation  of  Moses  Lindo,  his  father  and  sole  next  of  kin. 
At  the  time  of  his  death  he  was  indebted,  or  sup- 
posed  to  be  indebted,  to  Daniel  Mocatta  in  the  sum  of 
16S7L  lO&i  and  for  the  payment  of  that  debt  Moses  da 
Costa  Ldndo  was,  or  was  intended  to  be,  surety.  Moses 
da  Costa  Lindo  possessed  what  was  supposed  to  be  the 
whole  of  the  personal  estate  of  David  Lindo  ;  and  it  ap- 
peared that  after  paying  all  other  claims  on  the  estate  of 
David LindOf  a  balance  or  sum  of  458/.  7s«  Sd,  as  was  stated 
at  one  time,  or  6SSL  7s.  Sd.  as  was  stated  at  another  time, 
would  have  remained  in  the  hands  of  Moses  da  Costa 
Ldndo^  as  adminbtrator  and  surety,  or  supposed  surety 
If  it  was  really  a  valid  and  subsisting  debt  which  was  due 
to  Daniel  Moeaita^  the  balance  remaining  in  the  hands  of 
the  administrator  would  have  been  insufficient  to  pay  it ; 
if,  on  the  other  hand,  it  was  not  a  legal  debt  and  could 
not  be  enforced,  in  that  case  the  balance  of  458/.  75.  %d. 
or  5SS/.  7s.  Sd.  belonged  to  the  testator  in  the  cause  as 
the  father  and  sole  next  of  kin  of  his  son  David  Lindo. 
An  account  appears  to  have  been  rendered  by  Moses  da 
Costa  Lindo  to  Moses  Lindo^  in  which  account  the  amount 
of  that  debt  of  1687/.  lOs.  was  brought  in,  as  a  sum  with 
which  the  estate  of  David  Lindo  ought  to  be  charged; 
and  in  consequence  of  that  sum  being  brought  into  the 
account,  the  estate  of  David  Lindo  appeared  to  be  defi- 
cient for  the  payment  of  his  debts  to  an  amount  exceeding 
1000/.  This  account  being  rendered  to  Moses  Lindo,  he 
objected  to  that  item  in  it  which  consisted  of  this  debt  of 
1687/.  105.,  and  insbted  that  this  was  not  a  legal  claim, 
because  it  was  stated  to  have  arisen-  out  of  illegal  stock 
transactions.  The  circumstances  under  which  the  deed 
was  executed  are  now  approaching.  It  is  alleged,  on 
the  part  of  the  Plaintiffs  in  this  case,  that  Moses  Lindo 
entirely  objected  to  this  debt,  and  said,  **  It  is  illegaV, 
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1839.       and  the  estate  of  David  ought  not  to  be  charged  with  it 
at  all,  and  I,  as  his  next  of  kin,  am  entitled  to  be  totally 
exempted  from  it :  nevertheless,  as  his  father,  I  am  in- 
terested in  his  reputation  although  he  is  dead,  and  yon^ 
his  administrator  and  surety  or  supposed  surety,  and 
moreover  your  partner  Abraham  my  son  and  David^s 
brother,  are  all  interested  in  the  reputation  of  David; 
and  although  I  do  not  allow  that  the  balance  should  be 
applied  in  the  payment  of  this  debt  which  cannot  be 
recovered,  yet,  for  the  sake  of  preserving  the  honour  of 
David,  I  will  contribute  toward  the  payment,  if  yoa 
will  take  the  payment  of  it  on  yourselves."     This  is  the 
allegation  of  the  Plaintifis;   and  it  appears  from  the 
books  and  accounts,  that  though  the  alleged  sum  of 
16872.  105.  had  been  brought  into  the  accounts  of  the 
estate  of  David  Lindo,  yet  a  subsequent  account  was 
made  out  in  which  it  was  altogether  omitted,  and  by 
which  it  appeared,  therefore,  that  the  estate  of  David 
Lindo,  instead  of  being  deficient,  left  a  surplus  balance 
of  4582i  7;.  %d.j  which  was  afterwards  increased  to 
.533/.  75.  8^. ;  and  it  appears  by  the  partnership  books  of 
David  Lindo  and  Moses  da  Costa  Lindo,  that  the  whole 
amount  of  these  bills  was  brought  into  the  accounts  of 
the  partnership,  as  losses  to  which  the  partnership  was 
liable  by  the  transaction.    It  fiirther  appears,  from  the 
books  in  which  a  balance  of  458/.  75.  %d.  appeared  in 
favour  of  Moses  Lindo,  that  that  sum  was  carried  to  the 
credit  of  the  account  of  Moses  Lindo,  and  was  afterwards 
carried  to  his  debit,  as  given  to  the  partners  for  the  pur* 
pose  of  paying  the  debt  of  1687/.  105.     Cotemporary 
with  this  transaction  tliere  is  an  entry  in  the  books  which 
shews  that  there  was  such  an  arrangement  as  I  have  re*  . 
ferred  to ;  it  is  dated  the  6th  of  March  1820 ;  it  is  stated 
that  it  had  been  disapproved  of  by  Moses  da  Costa 
Lindo,  but  it  remained  uncancelled,  unobliterated  and 
Jn  no  way  impeached  in  the  books  of  the  partneirship  in 
which  Moses  da  Costa  Lindo  was  a  partner,  from  the 

year 
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year  1820  up  to  the  present  time.  This  entry  had  been  18S9. 
made  on  the  6th  of  March^  and  on  the  17th  the  deed 
now  in  question  was  executed.  By  that  deed  it  is  re- 
cited, that  all  the  outstanding  funds,  property  and 
effects  of  David  Lindo  had  been  collected,  received  and 
converted  into  money^(his  Lordship  read  the  recital) ; 
and  it  is  again  repeated,  that  the  assets  in  the  hands  of 
Moses  da  Costa  Lindo^  which  ^'  were  all  the  assets," 
were  more  than  sufficient  to  pay  by  53S/.  75.  M. 

The  first  witnessing  part  of  the  deed  says,  that  these 
parties  had  agreed  to  raise  a  fund  for  the  payment  and 
discharge  of  all  the  debts,  &c.  Now  all  the  funeral  and 
testamentary  expenses  and  all  the  debts,  except  the  debt 
in  question,  had  been  paid  before  or  there  were  the 
means  of  paying  them,  and,  therefore,  this  really  means 
no  more  than  that  they  were  to  raise  a  fund  for  the  pay- 
ment of  that  debt  [His  Lordship  read  the  witnessing 
part  of  the  deed.] 

This  deed  recites  the  circumstances,  with  sufficient 
distinctness,  under  which  these  transactions  took  place, 
and  contains  a  general  release  of  all  the  assets ;  and 
these  bills  have  been  paid,  according  to  the  arrangement. 
Some  time  afterward  great  additional  assets  were  re« 
ceived,  namely,  1SS3/.  6s,  Sd,  which  is  the  sum  in  ques- 
tion in  this  cause.  Now  it  is  that  the  question  arises 
between  these  parties,  it  being  alleged  by  the  Plaintiffs, 
that  the  deed  is  to  operate  only  to  the  intent,  and  with 
regard  to  the  circumstances  as  existing  at  the  time  of 
making  the  deed ;  and  it  being  alleged  by  the  Defend- 
ants, that  it  is  to  operate  with  a  different  intent,  and  to 
an  extent  which  was  not  and  could  not  be  in  the  con- 
templation of  the  parties  at  the  time.  What  is  alleged 
on  the  part  of  Moses  da  Costa  Lindo  is,  that  whatever 
might  be  the  amount  of  the  assets  received  subsequently 
to  the  execution  of  this  deed,  the  whole  by  the  oper- 
ation 
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adon  of  this  deed  belonged  to  him  for  his  own  absolote 
use  and  benefit;  that  the  deed  made  them  his ;  and  that 
he  has  a  right  to  any  thing  which  might  have  accrued  to 
the  estate  of  David  Undo,  after  the  execution  of  the 
deed.  In  order  to  maintain  that  proposition,  he  must 
maintain  that  these  general  words  in  the  deed  cannot 
be  restrained  by  the  consideration  of  any  circumstance, 
or  any  intention  which  prevailed  at  the  time  the  deed 
was  executed  —  he  must  necessarily  say,  that  the  ge- 
neral words  are  such,  that  he  is  entitled  to  the  benefit 
of  them,  although  it  may  appear  from  the  nature  of  the 
transaction  and  the  recitals  in  the  deed,  that  no  such 
effect  was  ever  contemplated  by  any  of  the  parties  at  the 
time.  Now  I  apprehend  that  such  is  not  the  rule  of  this 
Court,  nor  the  effect  of  the  case  cited.  It  has  been  con- 
sidered that  the  general  words  of  a  release  are  to  be  re* 
strained  by  the  contract  and  intention  of  the  parties, 
that  contract  and  intention  appearing  by  the  deed  itself 
or  from  any  other  proper  evidence  that  may  be  adduced 
upon  the  occasion.  Moses  da  Costa  Lindo  says,  I  am  the 
legal  personal  representative':  in  the  character  of  legal 
personal  representative  I  am  receiving  assets,  those 
assets  I  desire  to  apply  in  satisfaction  of  a  debt  of  the 
intestate  which  I  myself  have  paid.  Now  that,  no. 
doubt,  independently  of  any  deed,  constitutes  a  very 
strong  ground  of  claim;  we  must,  however,  look 
carefully  to  the  circumstances.  Moses  da  Costa  Undo, 
the  legal  personal  representative,  was  dealing  with 
the  sole  next  of  kin,  who  was  entitled  to  the  surplus ; 
he  enters  into  a  contract  with  him;  the  sole  next 
of  kin  says,  **  I  am  not  liable  to  pay  at  all."  The 
Court  has  no  occasion  to  enter  into  the  question, 
whether  there  was  a  legal  demand  or  not,  it  is  sufficient 
to  say,  that  the  parties  themselves  considered  it  to  be  a 
matter  of  doubt  whether  that  was  a  legal  claim  upon 
the  estate  or  not,  and  so  they  have  stated  it  in  the 
deed;  considering  it  to  be  a  matter  of  doubt,  they  agreed 
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amongst  themselves,  that  it  should  be  satisfied  in  a 
particular  mode,   which  was   hj  applying  the  assets 
which  existed  at  that  time,  together  with  other  sums  of 
money  to  be  contributed  by  Abraham  Lindo  and  Moses 
da  Costa  Undo;  they  agreed  to  raise  a  fund  for  the 
purpose,  they  did  raise  it,  and  that  fund  is  applied.    In 
consequence  of  this  agreement  the  item  is  struck  out  of 
the  account ;   can  it  be  said  that  this  item  was  under 
any  circumstances  afterwards  to  be  brought  into  the 
account  again?     The  claim  is  not  so  made,  because 
Moses  da  Costa  Lindo  now  desires  to  have  the  whole 
of  the  assets ;  but  I  do  not  think  he  can  maintain  his 
claim  in  this  way.     I  have  to  consider  what  is  the 
efiect  of  this  deed,  and  I  am  of  opinion,  that  upon  this 
deed,  the  assets  which  were  intended  to  be  released, 
were  those  assets,  which  the  parties  had  regard  to  at  the 
time  when  the  deed  was  executed,  that  is  to  say,  the 
sum  which   was   supposed  to   be  sufficient  to  pay  all 
the  other  debts,  viz.  this  sum  of  5SS/.  75.  8c/.,  which 
at  that  time  Moses  Lindo  agreed  to  contribute.    It  is 
said,  and  I  think  it  is  said  with  a  great  deal  of  pro- 
bability, that  if  the  assets  at  this  time  had  been  suf- 
ficient for  the  payment  of  this  sum,  Moses  Lindo  might 
have  said,   *^I  will  not  take  anything  from  my  son's 
estate  till  his  whole  debts  are  paid."     That  is  not  what 
is  stated  here  —  there  is  not  a  word  in  the  deed,  nor  is 
there  anything  in  the  generality  of  the  words  which 
induces  me  to  think,  that  he  intended  to  release  any 
other  than  those  particular  assets.    There  are  some 
words  which  appear  to  imply  something  more,  and 
those  words  I  think  are  capable  of  being  explained  in 
this  way :  —  the  debts  were  supposed  to  be  ascertained, 
but  it  was  very  possible  that  other  claims  might  have 
been   made.      Now   if  other   claims   had  been   made 
against  the  assets,  what  would  have  been  the  defence  of 
Moses  da  Costa  Lindo  f    <^  I  have  paid  the  balance  to 
Moses  LindjoP    This  would  not  have  been  a  defence  to 
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the  claim  of  a  creditor — he  could  not  have  defended  him- 
self against  a  creditor  on  the  ground  that  he  duly  applied 
the  assets,  by  saying  he  had  paid  them  to  the  next  of  kin. 
He  might  have  had  a  right  against  Moses  Lindo  to  get 
that  sum  back  again,  and  there  are  many  words  in  this 
deed  which  might  have  created  some  question,  and 
which  I  think  are  applicable  to  that  state  of  things. 

The  nature  of  the  transaction  was  this :  the  surplus 
was  to  be  paid  to  Moses  Lindo^  and  he  was  to  contribute 
that  amount  towards  payment  of  the  debt  which  he 
thought  illegal ;  in  this  arrangement  all  the  other  parties 
concurred ;  and  on  the  whole,  1  think  that  the  efiect  of 
the  deed  was  to  release  those  assets  only  which  were 
specified  in  the  deed. 


The  counsel  for  the  Defendant  being  asked  by  the 
Court  whether  they  wished  for  an  enquiry,  declined  pro- 
posing any. 


In  the  Matter  of  the  HEANOR  Friendly  Socie^. 

TPHIS  was  a  petition  presented  by  Matthew  Wood 
and  Benjamin  Jacksony  as  trustees  of  a  friendly 
society,  which  was  established,  at  Heanor  in  Derbyshire^ 
before  the  passing  of  the  act  33  G.  3.  s.  54.,  and  which, 
not  having  conformed  to  the  provisions  of  subsequent 
acts  of  parliament,  was  still  entitled  to  the  benefit  of 

that 

of  the  society,  is  not  withia  the  summary  remedy  provided  by  the  eighth  section  of 
the  act  33  G.  3.  c,  54. 

The  stewards  of  a  friendly  society  who  were,  in  fact,  but  not  in  name,  trustees 
of  the  society,  allowed  to  petition  under  that  act  by  the  description  of  trustees. 


1858. 
JDec^  SI,  8S. 

An  officer  of 
a  friendly 
society,  en- 
trusted with 
monies  of 
the  society 
jointly  with 
another  per- 
son, who  is  a 
member  but 
not  an  officer 
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that  act  {a).  The  petition  was  presented  under  the  8th 
section  of  the  S3  6. 3.  c.  54.  {b),  for  the  purpose  of  making 
the  respondent,  Thomas  Heathy  who  was  alleged  to  have 
been  the  treasurer  of  the  society,  account  for  certain 
sums  of  money,  with  which,  it  was  said,  he  had  been 
entrusted. 


(a)  See  the  acts  55  G,  3, 
c.  1 1 1.,  49  G.  3,  c.  1 25.,  10  (?.  4. 
c,  S€,,  9  W.  4.  c.  37.,  and  4  & 
5  W.4,  C.40.  f.  14. 

(b)  The  eighth  section  of  the 
33  G.  3.  c,  54.  is  in  the  follow- 
ing words :  — "  Provided  always, 
and  be  it  further  enacted  bf  the 
authority  aforesaid,  that  the 
treasurer  or  treasurers,  trustee 
or  trustees  for  the  time  being, 
and  all  other  officers  of  any  such 
society,  who  shall  have  or  re- 
ceive any  part  of  the  monies, 
effects,  or  funds  of  such  society, 
or  shall,  in  any  manner,  have 
been,  or  shall  be,  entrusted  with 
the  disposition,  management,  or 
custody  thereof,  or  of  any  secu- 
rities relating  to  the  same,  his, 
her,  and  their  executors,  admi- 
nistrators, and  assigns  respec- 
tively, shall,  upon  demand  made, 
in  pursuance  of  any  order  by 
such  society  or  committee  to  be 
appointed  as  aforesaid  ior  that 
purpose,  give  in  his  or  their  ac- 
count or  accounts,  at  a  general 
meeting  of  any  such  society,  or 
to  such  committee  thereof  as 
aforesaid,  to  be  examined  and 
allowed  or  disallowed,  and  shall, 
OQ  the  like  demand,  pay  over 
all  the  monies  remaining  in  his 
or  their  hands,  and  assign  and 
transfer  or  deliver  all  securities, 


1838. 


In  the  Matter 
of 

The  Hbanor 
Friendly 
Society.  , 


The 

effects,  or  funds  taken  or  stand- 
ing in  his  or  their  name  or 
names  as  aforesaid,  or  being  in 
his  or  their  hands  or  custody,  to 
the  treasurer  or  treasurers,  or 
trustee  or  trustees  for  the  time 
being,  or  to  such  person  or  per- 
sons as  such  society  shall  ap- 
point ;  and  in  case  of  any  neglect 
or  refusal  to  deliver  such  ac- 
count or  to  pay  over  such  mo- 
nies, or  to  assign,  transfer,  or 
deliver  such  securities  or  funds 
in  manner  aforesaid,  it  shall  and 
may  be  lawful  to  and  for  every 
such  society,  in  the  name  of  the 
treasurer  or  treasurers,  trustee  or 
trustees  thereof,  as  the  case  may 
be,  to  exhibit  a  petition  in  the 
High  Court  of  Chancery,  or  the 
Court  of  Exchequer  in  England^ 
or  the  Court  of  Session  in  ScoU 
land,  or  the  Courts  of  Great  Ses- 
sions in  WalcM  respectively,  who 
shall  and  may  proceed  there- 
upon in  a  summary  way,  and 
make  such  order  therein  upon 
hearing  all  parties  concerned  as 
to  such  Court,  in  their  discretion, 
shall  seem  just ;  and  all  assign- 
ments and  transfers  made  in 
pursuance  of  such  order  shall 
be  good  and  effectual  in  law  to 
all  intents  and  purposes  what- 
soever * 


^10  CASES  IN  CHANCERY. 

18S8.  The  society  had  no  sach  officers  as  trustees,  namd^ 

In  the^Afatter  ^^^*'^*     '^^  petitioners  were  called  stewards,  and  the 
of  petition,  as  presented,  purported  to  be  the  potion  of 

Friendly^^  the  petitioners  as  stewards,  alleging  that  the  stewards  of 
Society.  the  society  were,  in  fact,  the  trustees ;  the  Master  of 
the  Rolls,  however,  considered  that  he  could  not  enter* 
tain  the  petition  unless  it  purported  to  be  the  petition 
of  the  trustees.  His  Lordship  having  given  leave  to 
amend,  the  designation  of  trustees  was  substituted  for 
that  of  stewards,  and,  being  satisfied  by  the  affidavits^ 
that  the  stewards  were  in  fact,  although  not  in  name, 
the  trustees,  his  Lordship  allowed  the  petition  to  pro- 
ceed. 

The  society  held  all  its  meetings  at  a  public-house,  of 
which  the  respondent,  Heathy  was  for  some  time  the 
landlord.  It  was  one  of  the  society's  printed  rules  that 
the  landlord  for  the  time  being  should  be  an  honorary 
member,  and  should  be  entrusted,  to  a  certain  extent, 
with  the  society's  property.  Heathj  in  this  respect,  acted 
as  his  predecessors  had  done;  but  in  addition  to  his 
duty  as  prescribed  by  the  society's  rules,  it  happened 
that  a  sum  of  100/.»  belonging  to  the  socie^  and  not 
required  for  their  immediate  wants,  was,  by  their  di- 
rection, deposited  in  a  banking  house  at  Derbifj  in  the 
joint  names  of  Heath  and  a  member  of  the  society^ 
named  Thomas  Whitenian^  and  to  them  joindy  the 
bankers  gave  an  accountable  receipt  for  the  amount. 
Twenty  pounds,  part  of  this  sum  of  100/.,  were  after- 
wards duly  drawn  out  for  the  purposes  of  the  society, 
but  it  was  now  alleged  that  the  remaining  80/.  had  been 
misapplied  by  Heathy  or  with  his  concurrence,  and  the 
present  petition  was  presented  for  the  purpose  of  obli- 
ging him  to  make  it  good.  Whiteman^  however,  could 
not  be  joined  with  him  as  a  respondent  to  the  petition, 
inasmuch  as  he  was  not  an  officer  of  the  society,  and 

therefore 


CASES  IN  CHANCERY.  511 

therefore  not  within  the  terms  of  the  act  of  parliament        1898. 
by  which  the  summary  remedy  was  given.  t^'^T^Ci 

of 
A   qutetion  was   raised    upon   the  evidence,   as   to   TheHBAKoa 

whether  Heath  could  be  considered  as  the  treasurer  or       Society. 

an  officer  of  the  society ;  but  the  Master  of  the  Rolls 

was  of  opinion  that  he  must  be  considered,  at  all  events, 

an  officer,  if  not  the  treasurer  of  the  society.     There  was 

considerable  conflict  of  testimony  upon  the  merits  of 

the  case ;  Heath  alleging  that  the  80/.  in  question  had 

been  applied  under  the  authority  and  for  the  purposes 

of  the  society,  and  the  petitioners  denying  that  any  such 

authority  had  been  given,  or  that  any  such  application 

had  taken  place,   and  stating,  that  having  discovered 

that  a  particular  person  had,  by  some  unlawful  means, 

received  24/.,  part  of  the  80/.,  the  society  had  obliged 

that  person  to  give  his  promissory  note  for  the  amount, 

as  the  only  security  which  could  be  obtained,   but  a 

security  which  was  said  to  be  in  fact  worthless. 

Mr.  Craigy  for  the  petitioners,  cited  Ex  parte  Ash' 
ley  (a),  and  Ex  parte  Boss,  {b) 

Mr.  Pemhertorij  for  the  respondent. 

The  Master  of  the  Rolls,  at  the  conclusion  of  the 
argument,  said  he  considered  that  Heath  had  been, 
during  the  time  in  question,  an  officer  of  the  society,  and 
that  he  had  been  a  person  entrusted  with  monies  of 
the  society ;  that  such  monies  had  been  misapplied  by 
him  or  through  his  instrumentality;  and  that  if  the 
case  were  clearly  within  the  terms  by  which  the  sum- 
mary jurisdiction  was  given,  Heath  ought  to  be  ordered 
to  make  good  the  whole  amount,  after  deducting  the 
24/.,  as  to  which  the  society  had,  in  his  Lordship's 
opinion,  discharged  him  by  taking  the  promissory  note 

before 

(a)  6  Vci.  44a  (&)  6  Vei.  802. 
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1838.        before  mentioned;  his  Lordship  however  said,  he  had 

,  ^^vT"'^     considerable  doubt  whether  any  order  could  be  made. 
In  the  Matter  .  ,         .      i  i     ,  . 

of  inasmuch  as  in  the  present  instance  Heath  had  been  en- 

F  '^^^   trusted  jointly  with  another  person,  who  was  not  before 

Society.       the  Court  upon  the  present  occasion,  and  could  not  be 

brought  before   it,  in   consequence   of  his  not  being 

amenable  to  the  summary  jurisdiction  given  by  the  act  of 

parliament     His  Lordship  said  he  would  consider  the 

case. 


On  a  subsequent  day,  the  Master  of  the  Rolls  stated 
that,  upon  further  consideration,  he  was  satisfied  that' 
the  difficulty  to  which  he  had  before  alluded  was  insu- 
perable, and  that  no  order  could  be  made. 


Mr.  Pemberton  some  time  afterwards  applied  for 
HeatVs  costs,  but  the  Master  of  the  Rolls  refused 
them. 


BETWEEN 

1859.        GEORGE  BROOKS  -  -  Plaintiff; 

AMD 

FRANCIS  STUART  -  -  Defendant. 


June  \m 


The  bill  stated  riiHIS  case  came  before  the  Court  upon  general  de- 
tiff,  with  the  murrer,  and  according  to  the  allegations  of  the 
of  thc^DcT"^  bill,  one  John  Agar  being  indebted  to  a  joint  stock 
fendant,  a        bank,  he  and  the  Defendant,  Stuart^  as  his  surety,  on 

deed  released   ^^^  ^^  ^^  ^H  18^6,  gave  the  bank,  theur  joint  and 

the  principal  several 

debtor,  and 

that  having  brought  an  action  at  law  against  the  surety,  it  had  been  held,  that  the 
surety  was  released.  The  bill  prayed  payment  by  the  surety  of  the  debt :  Held, 
on  demurrer^  that  the  principal  debtor  was  a  necessary  party  to  the  suit. 
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several  promissory  note  for  1  OOZi,  payable  on  demand.  That  1839. 
the  Plaintiff  ^^  by  due  indorsement  thereof  and  otherwise" 
had  become  entitled  to  receive  the  value  thereof.  That 
by  an  mdenture  of  the  15th  of  June  ISS??  Agar  con- 
veyed his  property  to  trustees  for  the  benefit  of  his 
creditors,  the  surplus,  if  any,  being  reserved  to  Agar. 
That  the  creditors  who  executed  the  deed  thereby  re- 
leased him  and  his  estate  from  their  respective  debts, 
and  all  actions,  &c.  on  account  thereof. 

The  bill  then  stated,  that  after  the  indenture  had 
been  executed  by  Agar^  application  was  made  on  behalf 
of  himself  and  his  creditors,  to  Edward  Watson,  the 
manager  of  the  banking  company,  to  execute  the  in- 
denture of  assignment,  to  release  Agar  from  the  debt 
due  from  him  to  the  banking  company,  and  to  signify 
the  assent  of  the  company  to  accept  the  provision  made 
for  the  payment  of  his  debts  by  the  indenture;  but  the 
manager  refused  to  execute  or  sign  the  same  till  he  had 
obtained  the  consent  of  the  Defendant,  Stuart,  that  he 
should  sign  it  without  prejudice  to  the  security  afore- 
said, or  to  the  liability  of  Stuart,  as  surety,  to  pay  to 
the  banking  company  the  promissory  note  for  100/., 
notwithstanding  the  manager  should,  by  signing  such 
indenture,  release  Agar  from  all  claims  and  demiands  on 
him  personally,  in  respect  of  the  debt  so  due  to  the 
banking  company,  or  on  the  promissory  note,  as  one  of 
the  makers  thereof;  and  the  manager,  acting  on  this 
precaution  and  intention,  on  the  SOth  of  June  1837, 
wrote  the  following  letter  to  the  Defendant  Stuart :  — 

'^  You  are  doubtless  aware  that  Mr.  John  Agar,  of 
this  place,  the  party  whom  you  are  a  surety  for  to  the 
above  company,  has  lately  made  an  assignment  for  the 
benefit  of  his  creditors ;  the  company  will  concur  in  the 
assignment  for  the  balance  due  to  them,  if  you  consent 

Vol.  I.         '  LI  that 
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that  they  should  do  so ;  you  will  please  to  signify  the 
same  in  writing,  and  then  we  shall  have  to  clium  from 
yon  the  balance  less  the  dividend  received  from  Agai^% 
estate."    That  a  few  days  afterwards,  and  on  or  about 
the  11th  of  July  1837,  the  Defendant,  Stuart^  called  at 
the  bank  and  conversed  with  the  manager  on  the  subject 
of  his  letter,  and  he  then  said,  alluding  to  ^^ar^s  in- 
solvency and  assignment,  that  it  was  a  bad  job ;  and 
wished  the  manager  to  execute  the  assignment  and  re- 
ceive the  dividend,  and  he  would  pay  the  difference ; 
and  the  Defendant  then  expressly  authorised  the  ma- 
nager to  execute  the  assignment  without  prejudice  to 
the  Defendant,  Stuart\  continuing  liability  to  pay  the 
note  for  100/.  and  interest,  which  he,  Stuart^  then  and 
there  promised  to  pay,  notwithstanding  the  indenture 
which  had  been  executed  as  agreed  on,  but  he  did  not 
sign  any  writing ;  and  thereupon  the  manager  was  in- 
structed to  execute  the  indenture  of  assignment,  and  he 
having  fiill  authority  to  release  Ag<ir  personally  from 
the  payment  of 'the  debt,  executed  the  same  indenture 
accordingly.    That  the  manager,  though  he  was  advised 
that  a  parol  promise  was  sufficient,  yet  that  it  was  better 
to  have  it  in  writing,  and  being  desirous  to  have  the 
said  authority  and  consent  of  Stuart  confirmed  by  writ- 
ing, again  wrote  to  Sttuirt  for  his  written  concurrence 
to  prove  against  Agar's  estate  and  to  execute  the  inden- 
ture, or  to  this  effect ;  and  in  reply  to  the  last-men- 
tioned letter,  he  received  a  written  promise  from  Stuati 
to  pay  the  debt   due    on    the   promissory  note,   by 
letter  written  by  Stuart^  dated  Hullj  29th  Jtdy  1837, 
and  addressed  to  Edward  Watson  as  the  manager  of  the 
bank,  without  adverting  to  his  promise  made  as  afore- 
said, but  he  promised  to  pay  the  100/.  in  a  few  weeks, 
and  the  letter  was  as  follows :  —  ^'  Sir,  I  shall  feel 
much  obliged  if  you  can  allow  the  surety  to  remain  a 

few 
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few  weeks  longer,  and  I  will  pay  the  100/.  that  I  am 
bound  for  John  Agarr 

The  bill  then  stated,  that  the  manager,  on  the  17th 
oi  August  1837,  applied  to  Stuart  for  the  100/.  he  was 
surety  for  to  the  company,  and  that  a  few  days  after- 
wards he  called,  and  was  told  that  Edward  Watson 
had  signed  the  indenture  of  assignment  executed  by 
Agar  for  the  benefit  of  his  creditors ;  and  Stuart  other- 
wise knew  and  had  been  informed  and  believed  that 
such  indenture  of  assignment  had  been  so  executed; 
and  thereupon  Stuart  expressed  his  approbation  of  what 
had  been  done,  and  on  the  morning  of  the  last-men- 
tioned day,  again  promised  to  call  in  the  afternoon, 
and  pay  50/.  in  part  of  the  said  debt  on  the  promissory 
note. 


The  bill  then  stated,  **  that  no  payment  having  been 
made  by  Stuart^  the  Plaintiff  caused  him  to  be  sued  at 
common  law  for  the  sum  of  100/.  and  interest;  and  in 
the  pleadings  at  common  law,  the  Plaintiff  alleged  the 
promise  to  have  been  made  as  aforesaid ;  and  the  De- 
fendant, Stuartf  did  not  deny,  but  he  admitted  by  his 
pleading,  that  he  authorised  the  execution  of  the  in- 
denture under  the  circumstances  aforesaid,  and  that  he 
made  such  promise  as  aforesaid :  and  he  demurred  to 
the  Plaintiff's  claim  at  common  law,  and  the  demurrer 
was  allowed  from  the  insufficiency  of  the  promise  of 
Stuartf  and  the  manner  in  which  same  was  made,  to 
enable  said  Plaintiff  to  maintain  his  said  action  against 
the  Defendant  at  common  law.  And  the  Plaintiff,  for 
the  reasons  aforesaid,  is  remediless  at  common  law,  and 
the  debt  on  said  promissory  note  still  remaining  wholly 
due  and  unpaid,  the  Plaintiff  is  compelled  to  file  his 
bill  in  this  honourable  Court  for  redress  in  the  pre- 
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The  bill  contained  no  allegation  of  fraud,  and  did  not 
contain  any  offer  to  account  for  the  dividends  received 
under  the  creditor's  deed.  It  prayed  an  account  of 
what  was  due  to  the  Plaintiff  by  virtue  of  the  promis- 
sory note,  and  for  payment 

To  this  bill  the  Defendant  demurred,  for  that  John 
Agar  was  not  made  a  party ;  and  secondly,  for  want  of 
equity. 

Mr.  James  SusseUf  in  support  of  the  demurrer. 

On  this  promissory  note  Agar  is  principal  and  Stuart 
surety,  and  relief  is  sought  by  this  suit,  not  against  the 
principal,  but  against  the  surety.  If  the  Plaintiff  were 
to  succeed  against  the  Defendant  in  this  suit,  the  latter, 
as  surety,  would  be  entitled  to  be  indemnified  out  of  the 
funds  of  the  principal ;  Agar  is  therefore  a  necessary 
party,  in  order  that  complete  justice  may  be  done  and 
that  the  rights  of  all  parties  maybe  settled  in  such  a  way  as 
to  prevent  future  litigation.  InCockbumeN*  Thompson{a\ 
Lord  Eldon  says,  "  The  strict  rule  is,  that  all  persons 
materially  interested  in  the  subject  matter  of  the  suit, 
however  numerous,  ought  to  be  parties,  that  there  may 
be  a  complete  decree  between  all  parties  having  material 
interests;"  and  again  he  says  (i),  '^  The  plaintiff  suing 
upon  a  joint  and  several  bond  must  bring  forward  all 
the  obligors,  principals  and  sureties."  It  is  an  esta- 
blished rule,  that  a  creditor  cannot  come  for  relief 
against  the  surety  behind  the  back  of  the  principal 
debtor:  and  though  it  may  be  true  that  the  Plaintiff 
cannot  have  relief  in  this  suit  against  Agar^  still  he  is 
a  necessary  party. 


(a)  16  Ves,  825. 


Secondly, 
{b)  Page  526. 
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Secondly,  with  respect  to  the  demurrer  for  want  of 
equity.  It  has  been  decided  that  the  Defendant  is  dis- 
charged at  common  law,  and  the  question  is,  whether 
any  equitable  circumstances  !  are  stated  which  shew 
that  the  PlaindfF  is  nevertheless  entitled  to  relief  in  this 
Court  If  this  were  a  case  of  fraud  it  might  be  so, 
but  no  fraud  is  alleged  by  the  bill.  The  parties  entered 
into  a  legal  liability,  and  the  Plaintiff  having  resorted  to 
a  court  of  law,  it  has  been  decided  that  the  Defend- 
ant is  released ;  then  will  this  Court  introduce  a  new 
liability  after  the  question  has  been  settled  at  law  ?  He 
cited  Ex  parte  Glendinning.  (a) 


1839. 


Mr.  Pemberton  and  Mr.  Wright^  in  support  of  the 
bill.  At  law  it  is  true  that  the  liability  of  the  surety 
does  not  continue,  for  at  law  a  deed  cannot  be  affected 
by  any  instrument  which  is  not  under  seal;  Cocks  v. 
Nask.{h)  It  was  on  that  ground  that  this  case  was 
decided  at  law,  but  this  is  not  the  doctrine  of  a  court 
of  equity.  If  the  principal  be  released  with  the  consent 
of  the  surety  there  is  no  fraud  on  the  surety,  for  the 
creditor  having  a  remedy  against  both,  may,  with  the 
consent  of  one  party,  abandon  his  remedy  against  the 
other.  Agates  liability  has  ceased,  his  character  of 
principal  has  been  destroyed  by  the  dealing  between 
the  parties,  and  it  is  so  shewn  on  this  record ;  the  bill 
is  right  in  form  and  substance,  and  Agar  ought  not, 
therefore,  to  be  made  a  party. 


They  cited  NelsorCs  Chancery  Reports^  105.,  Stardey  v. 
&ock  (c),  Collins  v.  Griffith  {d\  Maddox  v.  Jackson  (^ ), 
Haywood  v.  Ovey  (g),  Lee  v.  Lockhart*  {h) 

Mr. 

(<f)  5  Alk.  406. 

(g)  eMad.UZ. 

{h)  S  MyL  ^  Cr.  502. 


(a)  Buck.  817. 
{b)  9  Sing.  541, 
(c)  Moteley^SSS, 
id)  a  P.  Wm.3l3. 
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Mr.  Russdly  in  reply.  The  remedy  against  the  surety 
was  not  reserved  by  the  deed,  and  if  so»  then  by  re- 
leasing the  principal  debtor,  tlie  creditor  has  precluded 
himself  from  proceeding  against  the  surety ;  Ex  parte 
Glendirming.  {a)  As  between  Plaintiff  and  Agar  there  is 
a  release}  and  the  Plaintiff  cannot  aver  that  it  was  a 
release  reservmg  his  right  against  Stuart,  Ijowson  v. 
Wright.  (6) 


The  Master  of  the  Rolls.  This  is  a  demurrer,  for 
want  of  equity  and  also  for  want  of  parties,  to  a  bill 
which  prays  [his  Lordship  read  the  prayer].  It  appears 
that  Stuafi  and  Agar  were  jointly  and  severally  liable 
on  this  promissory  note.  In  June  1837,  Agar  seems  to 
have  been  in  embarrassed  circumstances,  and  by  a  deed 
dated  15th  June  1837,  he  conveyed  all  his  property  to 
trustees  for  the  bene6t  of  his  creditors ;  and  there  was 
a  provision,  that  in  case  there  should  remain  any  surplus 
of  the  said  monies  and  effects  after  payment  of  all  costs 
and  distribution  as  therein  mentioned,then  the  same  should 
be  paid  to  Agar,  his  executors,  administrators  and  assigns; 
*^  and  the  creditors  did  absolutely  remise,  release,  &c., 
Agart  his  executors,  &c.,  and  his  future  lands,  goods, 
&c.,  as  well  their  and  each  of  their  respective  debts,  as 
also  all  and  all  manner  of  action  and  actions,  suit  and 
suits,  &c.,  on  account  thereof."  In  this  state  of  things 
the  creditor  was  willing  and  desirous  to  go  in  under  the 
deed,  but  he  was  aware  he  could  not  do  this  without 
peril  to  his  rights  against  Stuart^  and  therefore  he 
applied  for  his  consent,  expressing  his  willingness  to 
execute  the  deed  if  Stuart  would  consent ;  after  some 
negotiation  an  interview  took  place,  when  Stuart  said 
*^  it  was  a  bad  job,  and  wished  him  (the  manager)  to 
execute  the  assignment,  receive  the  dividend,  and  he 

would 

(o)  Buck.  517.  (b)  1  Cox,  275. 
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would  pay  the  difference."     [His  Lordship  stated  the 
subsequent  transactions.]      Upon  this  an  action  was 
brought,  and  it  appears   that  by  the  mode  in  which 
that  action  was  carried  on,  the  surety  was    held  to 
be  released,  and  it  is  said  that  he  is  released  in  equity. 
This  is  a  joint  and  several  promissory  note,  and  the  De- 
fendant being  merely  surety,  the  creditor  could  not  deal 
with  the  principal  debtor  without  the  consent  of  the 
surety;  but  how  is  it  here?  the  creditor  applies  to  the 
surety  for  his  consent,  and  he  says,  <^  Do  you  receive  the 
dividends,  and  I  will  pay  the  difference;"  so  that  after 
having  prevtuled  on  the  creditor  to  do  this,  he  turns 
round  and  says,  <*  Now  that  you  have  done  this  for  my 
convenience,  I  am  exonerated  altogether."     All  this  is 
stated  on  the  bill,  though  it  is  not  distinctly  alleged  as 
matter  of  fraud ;  but  is  it  honest,  after  prevailing  on  the 
creditor  to'  sign  this  deed,  to  say,  I  am  now  exonerated? 
On  the  other  hand  the  Plaintiff's  claim  is  not  quite 
honest,  for  the  Defendant  promises  to  pay  the  difference, 
yet  the  demand  in  this  bill  is  for  the  whole  amount  of 
the  note.    I  have  looked  through  the  bill  for  an  explan- 
ation on  this  point,  but  do  not  find  any.    I  should  cer- 
tainly hesitate  much,  before  I  allowed  the  demurrer  for. 
want  of  equity.     With  respect  to  the  other  point,  con- 
ceiving that  it  is  not  perfectly  clear  that  Agar  may  not 
be  liable  to  contribute  something  to  Stuart^  it  does  ap- 
pear to  me  that  Agar  is  a  necessary  party.    I  must  allow 
the  demurrer  for  want  of  parties,  and  give  the  Plaintiff 
leave  to  amend  by  adding  parties. 

Demurrer  allowed  for  want  of  parties. 


1839. 
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520  CASES  IN  CHANCERY. 

18S8. 


Nov.  6.  CODRINGTON  v.  JOHNSTONE- 

At  the  in-  HPHE  Plwntiff,  Sir  Christopher  BetheU  Codrington^ 
m^rtmee  *of  ^**  entitled  to  a  very  old  mortgage  on  a  TVesl 

a  Wat  India  India  estate  belonging  to  the  Defendant,  Sir  Frederick 

estate,  a  re-  __  •nii**^  i 

ceiver  and  Johnstone.     On  the  6th  of  August  18S8,  an  order  was 

manager  had  ^lade   by  which  it  was   referred  to  the   Master,   "to 
been  ap-  .  •  r^ 

pointed:  appoint  one  or  more  person  or  persons  In  the  Island  of 

Held,  that  Grenada*  to  manage  the  estate  comprised  in  the  mort- 
he  was  not  en-  »  ~©  r 

titled  to  the  gage  in  the  pleadings,  and  to  receive  the  rents,  profits 

crop"severed  *"^  proceeds  thereof,  with  a  direction  to  remit  the  same 

and  shipped  to  a  proper  person  in  London^  to  be  approved  of  by  the 

signeeofthe  Master  for  that  purpose;"  with  the  usual  directions  as 

mortgagor  ^  passing  accounts  and  payment  of  the  balances  into 

prior  to  the  *^         °  . 

appointment,  Court :  and  it  was  ordered  that  Sir  Frederick  Johnstone 

had  be^V^^"^*  and  Mr.  Ure  should  deliver  up  possession  of  the  planta- 

conversion  tion,  &c.  to  the  manager. 


prior  to  that 
time. 


The  Plaintiff  now  presented  a  petition  which  stated 
that  certain  proceeds  of  the  plantation  were  lately 
in  the  course  of  consignment  to  Messrs.  Ellice  and 
Kinnear^  who  had  been  hitherto  the  consignees  of  the 
proceeds  thereof,  and  that  the  proceeds  so  consigned 
were  now  in  the  hands  of  the  said  Messrs.  Ellice  and 
Kinnear  to  be  disposed  of  by  them;  that  after  pay- 
ment of  the  charges  in  respect  thereof,  there  was  re- 
maining a  considerable  surplus  of  the  monies  to  arise 
from  the  sale  of  such  proceeds;  that  the  petitioner 
was  advised  that  such  surplus  ought  not  to  be  paid  to 
the  Defendants  Sir  Frederick  Johnstone  and  Mr.  Ure^ 
but  ought  to  be  paid  into  Court,  and  appropriated, 

together 
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together  with  the  clear  proceeds  of  the  future  consign-        1838. 

jnents  from  the  said  plantation,  for  the  security  of  the     '^^^^^^"^ 

petitioner,  as  mortgagee  thereof.  v. 

Johnstons. 

The  petition  prayed  that  Messrs.  Ellice  and  Kifi" 
near  might  be  ordered  to  pay  into  Court  "  the  clear 
surplus,  after  payment  of  the  charges  aforesaid,  of  the 
proceeds  to  arise  from  the  sale  of  the  proceeds  of  the 
plantation  consigned  to  them,  the  amount  to  be  verified 
by  affidavit ;  and  for  an  injunction  to  restrain  Sir  Fre* 
derick  Johnstone  and  Mr.  Ure  from  receiving  the  money 
to  arise  from  the  sale  of  the  said  proceeds,  or  any  part 
thereof. 

From  the  affidavit  filed  on  behalf  of  Messrs.  Ellice 
and  Kinnear  it  appeared,  that  they  had,  for  some  time 
past,  acted  as  consignees  of  the  produce  of  the  plant- 
ation, and  had  made  advances  for  the  stores  necessary 
for  the  estate,  which  had  been  shipped  firom  this  country; 
and  that  they  had  taken  up  bills  for  the  island  supplies, 
and  had  from  time  to  time  made  advances  to  Sir  F. 
Johnstone.  That  such  several  advances  had  been  made 
on  the  faith  of  the  produce  of  the  plantation  being  re- 
mitted to  them,  and  that  such  produce  had  accordingly 
been  duly  remitted  to  them,  and  they  had  sold  and  dis- 
posed thereof,  and  had  credited  the  estate  with  the  pro- 
ceeds, and  debited  the  same  with  the  various  advances 
made  by  them.  That  on  the  1st  of  January  1838,  a 
sum  of  5400/.  was  due  to  them  in  respect  of  such  ad- 
vances after  giving  credit  for  the  proceeds  of  the  pro- 
duce, since  which  time  they  had  made  various  payments 
and  advances  amounting  to  1397/.,  pant  of  which  had 
been  advanced  for  the  purposes  of  the  present  crop,  and 
without  which  the  crop  could  not  have  been  got  in  and 
remitted  to  this  country. 

That 


JOHKSTONS. 
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18S8.  That  on  the  7th  of  June,  the  17th  of  Jufy^  the  1st  of 

0^^^^^   -A^gus/  and  the  7th  of  September  respectively,  they  had 
V.  received  bills  of  lading  of  the  produce  shipped,  all  of 

which  were  written  and  sent  by  the  agent  before  the 
order  for  a  receiver  of  the  6th  of  August. 

Mr.  Pemberton  and  Mr.  WHbraham^  in  support  of  the 
petition,  contended,  that  though  a  mortgagee  out  of 
possession  was  not  entitled,  as  against  the  mortgagor,  to 
an  account  of  by«gone  rents,  yet,  that  immediately  on 
his  giving  notice  or  taking  possession,  he  was  entitled 
to  receive  not  only  the  future  rents,  but  also  those  in 
arrear;  so  where  a  receiver  was  appointed  over  an 
estate,  he  was  entitled  to  receive  all  the  unpaid  rents 
and  all  the  unconverted  produce;  that  in  this  case, 
therefore,  the  receiver  was  entitled  to  so  much  of  the 
sugars,  &c.  as  had  not  been  converted  and  was  in  transitu 
at  the  time  of  making  the  order  of  the  6th  of  August  s 
they  contended,  that  the  mere  remittance  of  the  produce 
to  an  agent  of  the  mortgagor  did  not  interfere  with  the 
legal  right  of  the  mortgagee  to  receive  it. 

Mr.  Tinney  and  Mr.  Koe^  for  the  Defendants.  The 
crops  were  severed  prior  to  the  order  for  a  receiver, 
and  have  been  received  by  the  agent  of  die  mortgagor, 
which  is  the  same  as  if  the  mortgagor  himself  had  received 
them.  Lord  Mdon  lays  it  down  distinctly,  <Uhat  a 
mortgagee  never  can  in  this  Court  make  the  mortgagor 
account  for  rents  for  the  time  past.''  Ex  parte  Wilson,  (a) 
The  consignee,  therefore,  is  entitled  to  retain  the  pro- 
duce on  the  faith  of  which  he  has  made  advances. 

Mr.JtichardSf  for  Messrs.  EUiceaxid  Kinnear,  contended, 
in  addition  to  the  above  argument,  that  as  they  were 
not  parties  to  the  suit,  the  Court  had  no  jurisdiction  on 

petition 

(a)  2  Fes,  4*  B.  852. 
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petition  to  take  from  them  the  produce  separated  from        1838. 
the  estate  prior  to  the  order  of  the  6th  of  August.  ^^^^^^^^^ 

COBBINGTON 
V. 

Mr,  Pemberton,  in  reply.     A  receiver  having  been    Johnstone. 
appointed,  the  Court  has  jurisdiction  to  prevent  any 
party  from  interfering  with  the   full  performance  of 
his  duties.     The  question  is,  whether  the  monies  to 
be  received  from  the  sale  of  the  produce  of  this  estate 
do    not   stand  in   the  same  situation    as    unreceived 
rents.     If  a  receiver  had  been  appointed  of  an  estate 
in  England^  he  would  have  undoubtedly  been  entitled 
to  demand  all  the  rents  then  unreceived.     The  estate 
was  the  estate  of  the  mortgagee,  and  the  moment  he  • 
gave  notice,  he  was  entitled  to  the  whole  rents  or  pro- 
duce.   The  question  in  Ex  parte  Wilson  (a)  was,  whether 
the  mortgagor  had  received  the  rents  for  th^  mort" 
gagee  s  here  there  is  no  such  question,  for  the  rent  is 
in  the  hands  of  a  third  party.     Suppose  rent  were  pay- 
able in  kind,  and  were  stopped  in  its  passage  to  the 
mortgagor,  would  not  the  mortgagee  after  notice,  or  the 
receiver  in  the  cause,  be  entitled  to  claim  it  ?    Here  it  is 
clear  that  the  rent  or  produce  has  never  reached  the 
pocket  of  the  mortgagor,  but  is  stopped  by  an  adverse 
claim  for  a  lien,  as  to  which  the  right  of  the  mortgagee 
is  paramount 

TTie  Master  of  the  Rolls  [after  stating  the  order  of 
the  6th  of  August  for  a  manager  and  consignee  and  the 
prayer  of  the  petition]. 

The  '^  clear  surplus"  which  is  asked  to  be  paid  into 
Court  is  the  clear  surplus  which  was  grown,  and  as  it 
is  said,  severed,  previous  to  the  date  of  the  order,  for  a 
manager;  but  though  grown  and  severed  previous  to 
the  date  of  the  order,  it  does  not  appear  to  have  been 

converted 

(a)  2  Fei  j-  B.  252. 
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1838.        converted  before  that  time;  but  the  bills  of  lading,  as  I 

rT^^^^^    collect  from  the  affidavit,  had  been  siirned  previous  to 

o.  the  6th  of  August* 

Johnstone. 

The  question  is,  whether  nnder  an  order   for    a 

manager,  with  a  direction  for  him  to  receive  and  remit 

the  rents  and  produce,  that  produce    is    comprised 

which  had  already  been  severed  and  sent  away  to  the 

person  appointed  consignee    by   the  mortgagor,    but 

'  which  had  not,  at  the  time  of  making  the  order,  been 

received  by  thq  consignee  or  mortgagor.     Nothing  is 

now  more  clear  than  that  a  mortgagee  is  not,    as 

•  against  the  mortgagor,  entitled  to  an  account  of  by- 

A  receiver,]      gone  rents ;  and  it  is  also  dear  that  a  receiver,  when 

edbyt^e^'"     appointed  by  this  Court,  is  entitled  to  all  the   rents 

Court,  is  en-     then  in  arrear,   and  the  present  case  is  said  to  be 

ceive  rents       Uke  the  case  to  which  I  last  alluded,  and  Messrs. 

then  in  arrear.  j^i^c  and  Kinnear  are  likened  to  the  tenants  of  the 

estate,  but  I  have  great  difficulty  in  perceiving  the 
analogy.  Here  the  mortgagor  was  in  possession  of  a 
West  India  estate,  had  the  full  control  and  manage- 
ment of  it,  and  was  dealing  with  it  as  his  own  at 
the  time  the  order  was  made ;  he  had  severed  the  pro- 
duce and  sent  it  to  his  consignees  in  England^  subject 
to  their  claim  for  advances  made  for  the  purposes  of  the 
estate,  and  also  to  other  claims  which  he  had  created 
by  contract  with  them,  he  having  received  advances  of 
money  from  the  consignees,  on  the  understanding  that 
they  should  repay  themselves  out  of  the  consignments. 
It  is  clear  that  their  right  could  not  extend  further 
than  the  right  of  Sir  Frederick  JohnstorUj  and  that  when 
his  right  was  intercepted  by  the  mortgagee,  their  right 
became  intercepted  also;  but  under  the  circumstances 
stated,  I  do  not  think  I  can  make  any  order  on  this 
petition.  It  must  therefore  be  dismissed,  and  with  costs 
as  against  Messrs.  Mlice  and  Kinnear* 
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DARKE  V.  MARTYN,  June  \i. 

npHE  infant  Plainti£&  were  entitled  to  the  residuary  A  testator 
-■■    estate  of  the  testator,  who  died  in  March  1823.  fsfsl^aSTn* 
Shortly  after  the  testator's  death,  his  will  was  proved  by  Jo^^ry  i824 
the  Defendant,  Mr.  Martyriy  and  the  testator's  widow,  tssi  theex^ 

who  had  been  appointed  "  executors  in  trust  to  direct  ^cutore  and 

trustees  de- 

the  due  execution  thereof.''  posited  part 

of  the  assets 
in  the  hands 

The  executor  and  executrix  opened  an  account,  as  ofbankers, 
executors  of  the  testator,  with  Messrs.  Eljbrd  and  Co.,  c^ng  i°n°^" 
who  were  country  bankers,  and  in  the  months  oi  JanU"  terest;  the 

bankers  failed 

ary  1824f  and  January  1825  respectively,  they  paid  into  in  November 

the  bank  two  sums  of  956/.  and  209/.,  part  of  the  tes-  »825,andno 

necessity  bav- 
tator's  assets,  and  took  two  bankers'  notes,  carrying  ingbeen 

interest,  for  the  amount.  These  sums  were  lent  distinct  jeporit^'^th^^ 
from  other  monies  paid  in  by  them  to  the  bankers,  trustees  were 
and  did  not  form  part  of  the  general  account  current       J\y  res^n"' 

sible  for  the 

Messrs.  Elford  and  Co.  became  bankrupts  in  Novem" 
ber  1825,  and  the  two  sums  of  956/.  and  209/.  became 
thereby  lost  The  bill,  amongst  other  breaches  of 
trust,  sought  to  charge  Mr.  Martyn^  personally,  and  the 
estate  of  the  executrix  with  the  lo^s  of  these  two  sums. 

The  answer  did  not  suggest  any  reason  or  necessity 
for  depositing  these  sums  with  the  bankers  in  the  manner 
stated. 

Mr.  Pemberton  and  Mr.  Straiton^  for  the  Plaintiffs, 
contended  that  the  executors  were  liable  to  make  good 

the 


loss. 
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18S9.  the  loss  of  the  fund  which  had  been  improperly  invested 

^r^^'^^^  on  personal  security. 
Darke  ^  ^ 


». 


Martyn.  j^,.^  Kinderdey  and  Mr.  Wright^  for  the  representative 

Defendant  Martyn. 

There  is  no  decision  which  goes  to  this  extent,  that 
executors  are  liable  for  monies  placed  for  a  time  for  safe 
custody  in  the  hands  of  a  banker :  here  the  money  was 
deposited  for  the  purposes  of  the  trusts  of  the  will ; 
there  was  no  permanent  investment  of  the  money  upon 
the  security  of  the  bankers,  but  the  notes  were  taken  Tor 
the  purpose  of  preventing  the  money  remaining  unpro- 
ductive, and  for  the  benefit  of  the  parties  beneficially 
entitled :  there  was  nothing  improvident  in  this  course ; 
it  is  the  usual  practice  with  country  bankers  and  their 
customers.  The  trustees  ought  not  to  be  visited  with 
the  consequence  of  this  loss,  which  was  involuntary ;  it 
not  being  shewn  that  there  was  any  wilful  de&ult,  or 
that  the  trustees  acted  improvidently. 

Mr.  6.  Richards  and  Mr.  Kinglakcy  for  the  represen-* 
tatives  of  Mrs.  Darke^  who  had  died  pending  the  suit. 

Mr.  Tinnofj  Mr.  TennarU  and  Mr.  Koe^  for  other 
parties. 

Mr.  Pembertofti  in  reply. 

The  Master  of  the  Rolls. 

With  respect  to  these  sums  of  956/.  and  209/.,  I  have 
no  doubt :  if  the  executors  had  stated  in  their  answer 
that  it  was  necessary  for  the  purposes  of  the  will  to  have 
a  balance  in  hand,  and  that  they  had  kept  these  sums 
in  the  hands  of  the  bankers,  it  would  be  a  subject  of 

excuse; 
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excuse ;  but  as  I  understand  the  fSusts,  they  are  quite  in* 
consistent  with  such  a  statement;  for  the  debts  and  all  the 
pecuniary  legacies  seem  to  have  been  paid  very  shortly 
afler  the  death  of  the  testator ;  956/.  was  given  to  the 
bankers  on  a  security  on  which  they  were  to  pay  in- 
terest, and  the  same  appears  to  have  been  done  as  to 
209/.  These  sums  were  improperly  lent  on  the  per- 
sonal security  of  the  bankers ;  the  trustees,  therefore,  be- 
came answerable.  It  is  to  be  regretted  that  Mr.  Martyn 
should  have  given  way  to  what  he  thought  the  wish  and 
interest  of  the  family,  and  thus  have  rendered  himself 
responsible ;  but  acting  in  the  character  of  executor,  I 
am  of  opinion  that  his  estate  and  the  estate  of  Mrs. 
Darke  are  liable  to  make  good  these  sums. 
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Note.  —  See  Motfle  v.  Moyle,  8  Run*  i  M.  710. 


18S9. 


GARLAND  v.  LITTLEWOOD. 


June\9. 


npmS  bill  was  filed  by  the  residuary  legatees  under  A  case  was 
a  will  against  the  executors:  the  bill  contained  piling  to 
specific  charges  against  the  Defendants  as  to  their  not  charge  ex- 
possessing  the  testator's  estate,  and  it  prayed  for  an  ac-  ^^^^  ^h^y 

count  of  the  personal  estate  received  by  or  by  the  order  ™»5ht»  l;"'/or 

.  ^  .  .  .  their  wilful 

&c.  of  the  executors,  or  which  they  might  have  received  default,  &c., 

without  wilful  neglect  or  default.     The  decree  directed  "^yereceived; 

^  ^  at  the  heanng 

merely  an  account  of  what  had  been  received  by  or  by  the  common 
the  order  of  the  executors,  and  how  the  testator's  pro-  wCTe"direct"ed 

perty  which  had  been  invested  had  been  applied  and  against  them: 
J.  J     ^  the  case 

disposed  o\.  coming  on  for 

On  further  di- 
rections, on 
the  Master's  report :  Held,  that  the  executors  could  not  be  charged  as  for  their 
wilful  default,  &c.,  and  that  no  enquiry  could  then  be  directed  on  the  subject,  al- 
though the  Master's  report  laid  a  foundation  for  such  an  enquiry. 
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18S9.  On  the  Master's  report  it  appeared,  (as  was  con- 

tended,) that  the  executors  might,  but  for  their  wilfiil 
neglect  or  default,  have  possessed  themselves  of  the 
LiTTLEwooD.  testator's  stock  m  trade,  furniture,  &c,  but  that  instead 
of  so  doing  they  had  suffered  it  to  remain  in  the  pos- 
session of  his  widow,  who  had  since  become  insolvent. 

« 

The  cause  now  came  on,  on  further  directions,  when 

Mr.  Kinderdey  and  Mr.  Sttnonsy  for  the  Plaintifis, 
contended,  that  although  the  decree  did  not  direct  an 
account  of  what  the  executors  might  have  received 
without  their  wilful  neglect,  &c.,  yet  as  it  appeared  on 
the  report  that  they  might  have  possessed  the  stock  in 
trade,  &c.,  the  Court  ought  to  charge  them  with  the 
value  thereof,  or,  at  all  events,  ought  to  refer  it  back  to 
the  Master  to  inquire  and  state  the  circumstances  under 
which  the  stock  in  trade  had  been  left  in  the  widow's 
possession,  with  a  view  to  the  executors  being  charged 
with  wilful  neglect. 

Mr.  Sidebottom  appeared  for  Defendants  in  the  same 
interest  as  the  Plaintiffs. 

Mr.  Pemberton  and  Mr.  Pigottj  for  the  executors, 
cofitrd. 

Mr.  G.  Richards^  for  another  Defendant 

The  Master  of  the  Rolls. 

The  Plaintiffs  in  this  case  filed  their  bill  seeking  to 
charge  the  trustees  with  such  parts  of  the  testator's 
estate  as  they  might  have  received  but  for  their  wilful 
default,  and  the  prayer  of  the  bill  is  in  conformity 
therewith.     At  the  hearing  the   Plaintiffs  obtain  no 

declaration 


LiTTLEWOOD, 
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declaration  or  inquiry  as  to  the  wilful  default  of  the  18S9. 
Defendants,  the  trustees,  nor  is  there  any  reservation  of  i^^^^ 
any  such  point;  on  the  contrary,  the  Plaintifis  took  only  '^  v. 
the  common  decree  for  an  account,  and  the  parties  pre- 
pared and  adduced  their  evidence  accordingly  in  the 
Master's  office ;  I  think  nothing  could  be  more  unjust 
than,  whilst  the  parties  were  performing  their  duties 
under  this  decree,  another  case  should  be  allowed  to  be 
made  out  against  them :  they  would  probably  have  pro- 
ceeded differently  in  the  Master's  office  if  they  had  been 
aware  that  it  was  the  object  of  the  Plaintifi&  ultimately 
to  charge  them  for  their  wilful  default;  I  cannot  there- 
fore charge  the  trustees  in  the  way  asked  by  the  Plain- 
tiffs, it  would  be  a  sui^rise  upon  them;  neither  do  I 
think  that  I  ought  now  to  direct  an  inquiry  as  to  what 
the  trustees  might,  but  for  their  default,  have  received, 
inasmuch  as  the  propriety  of  such  an  inquiry  was  rabed 
by  the  pleadings,  and  was  before  the  Court  when  the 
decree  was  made  at  the  hearing;  I  cannot  vary  the 
decree  so  made,  on  the  cause  coming  on  for  further 
dhrections. 


VICKERS  V.  COWELL.  j,iy  is. 

npHIS  was  a  mortgagee's  suit,  the  object  of  which  Where  a  ^ 
•**    was  to  redeem  the  prior  charges  on  a  property  in  madeto^evc 
Yorkshircy  and  to  foreclose  the  mortgagor  and  the  in-  n)  persons 
cumbrancers  subsequent  in  charge  to  the  Plaintiff.  One  "jire,  in  equitv, 

of  the  mortffaires  stated  in  the  bill,  which  was  prior  in  tenants  in 

°  °  ^  common  of 

point  of  date  to  the  Plaintiff's  charge,  but  over  which  the  mortgage 

the  "*®"®y»  *"** 
the  represent- 
atives of  such  of  them  as  may  be  dead  are  necessary  parties  with  the  survivor  to 
a  bill  for  foreclosure  or  redemption. 

Vol.  I.  Mm 
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the  Plaintiff  claimed  a  priority  in  consequence  of  its  not 
having  been  registered  previous  to  the  registration  of 
the  Plaintiff's  mortgage,  was  a  mortgage  to  Hemy 
Greenwood  and  Chrisiopher  BoUond. 


Chri^opker  BoUond  was  dead,  but  his  representatives 
were  not  made  parties  to  the  suit.  The  case  came 
on,  and 

yiuPemberton  and  Mr*  Beavan  objected,  that  the  cause 
could  not  proceed  in  the  absence  of  the  representatives 
of  CArisiopher  BoUond  ;  that  although,  at  law,  the  debt 
and  security  survived  to  Henry  Greenwood^  yet  in  equity. 
Greenwood  and  BoUond  were  tenants  in  common  (a) ; 
and  the  representatives  of  BoUond  had  an  interest  in 
the  mortgage  money,  and  were  necessary  parties  to  the 
suit, 

Mr*  G.  Richards  and  Mr.  Koe^  contra^  contended  that 
the  representatives  of  BoUond  were  not  necessary  parties 
to  the  suit,  and  that  the  right  to  the  money  had  sur- 
vived to  Greenwood;  and  secondly,  they  insisted,  that 
it  appeared  from  the  mortgage  deed  itself,  that  the 
money  was  trust  money,  in  which  the  representatives  of 
BoUond^  therefore,  could  have  no  interest,  and  that  it 
was  not  necessary  to  make  the  cestuiqtie  trusts  parties. 

Mr.  Pemberton^  in  reply.  If  no  trust  appears  on  the 
deed,  then  BoUofid^s  representatives  are  necessary  par- 
ties ;  on  the  other  hand,  if  the  trust  appears,  the  parties 
beneficially  entitled  to  the  money  must  be  before  the 
Court,  otherwise  the  title  obtained  under  the  decree  will 
be  imperfect. 

Mr. 


(a)  Coote  on  Mortgages,  620. 
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Mr.  Kinderslejf  and  Mr.  lU^ers  appeared  for  Green* 
wood. 

The  Master  of  the  Rolls  held  the  objection  to  be 
valid)  saying  it  had  been  well  established,  that  where 
money  was  advanced  by  several  persons  jointly  on  a 
security!  though  the  right  to  it  survived  at  law,  yet  that 
the  same  rule  did  not  prevail  in  equity.  Here  the 
money  appeared  advanced  by  the  two,  and  there  was 
nothing  to  shew  that  the  representatives  of  Bollond  were 
not  interested  in  it ;  the  cause  must  therefore  stand  over, 
with  liberty  to  amend  by  adding  parties. 
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ViCKEBS 

V. 
COWEIX. 


I 


BROOK  V.  BROOK. 
N  this  case,  new  trustees  were  to  be  appointed. 


Jfi/^  10. 


3//-: 


:  A  ' 


Mr.  Stinton  asked  that  Miss  B.  might  be  at  liberty  'to 
propose  herself  as  trustee  before  the  Master. 

The  Master  of  the  Rolls  declined,  saying  that  it 
was  not  the  usual  practice,  and  it  might  lead  to  incon- 
venience in  case  of  her  marriage,  when  her  husband 
would  have  the  power  of  interfering  with  the  trust. 


The  Court 
declined 
making  an 
order  allowing 
a  feme  sole  to 
propose  her- 
self to  be  trus- 
tee, on  the 
ground  that 
on  her  mar- 
riage her 
husband 
might  inter- 
fere with  the 
trust. 


•-* 
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AptH  10.  POWELL  ».  DAVIES. 

Jti/y  9. 


Aug.  10 
A  testator  de- 


TN  Apiil  1807  Francis  Davies  hafl  four  children,  viz. 
vised  a  free-  2%o;na5  Davies,  Hannah,  the  wife  of  Samuel  Beddoes, 

^^^i?  ®!!?^®  *^,  -4«n^  Davies  and  Margaret  Davies ;  and  Hannah  Bed*- 
A,  for  life,  and  o 

after  his  death  r/ors  had  one  child,  Susannah,  born  on  the  4th  o^  March 

he  devised  the  ,  q^q 

same  to  he  ^^"^• 

equally  di- 

four  parts,  be-  C)n  the  7th  of  -4pn7  1807  George  Peate  made  his 
^hM^"  ^"J  will,  and  thereby,  after  giving  several  legacies,  gave  and 
one  child  of  devised  to  Tliomas  Davies,  the  son  of  Francis  Davies^ 
^.,  one  child    ^jj  ^.j^^  testator's  freehold  estate  durinij  his  life,  and  after 

of  C.  and  one  o  ^ 

child  of  i}.,  the  decease  of  Thomas  Davies,  gave  and  devised  the 
receive"thc  same  estate  to  be  equally  divided  into  four  parts,  be- 
rents  and  di-    tween  one  child  of  Thomas  Davies,  one  child  of  Samuel 

vide  the 

money  be-  Beddoes,  one  child  of  Anne'  Davies  and  one  child  of 
tween  them ;     Margaret  Davies,  for  them  to  receive  the  rents  and 

and  It  was  his  ° 

desire  that  his  divide  the  money  between  them ;  and  it  was  his  desire 

Te^er  be^sold     ^^^^  ^^®  ^^^^  ^'^^"^^  "®^®''  ^®  *^^^  ^"'  ^^  ^^^  **™^y  ' 

out  of  the  <*  Provided  the  aforesaid  Thomas  Davies,  Anne  Davies 
provided*!!l.,  *"^  Margaret  Davies  should  never  have  any  lawful 
B,,  C.  and  D,   children,  his  desire  was  that  their  parts  should  go  to  the 

should  never  r  i,*    »» 

have  any  law-  .  next  Oi  km* 
ful  children, 
the  testator's 

desire  was  that       The  testator  died  in  May  1807. 

their  parts 
should  go  to 

their  next  of  On  the  7th.  of  August  1807  Thomas  Davies  married, 
time  of  mak-  ^^^  there  was  issue  of  the  marriage  several  children,  of 
ing  the  will      ^vhoni  the  eldest  was  a  daui^hter. 

and  of  the  ° 

death  of  the  On 

testator,  B. 

only  had  a  child,  namely,  a  daughter,  but  after  the  testator's  death  B»  had  a  son. 

At  the  death  o^  A,  there  were  children,  both  sons  and  daughters,  of  il.,  Cand  JD.: 

Held,  first,  that  the  gift  to  *'  one  child"  was  not  void  for  uncertainty ;  secondly,  that 

the  daughter  of  B,^  and  the  eldest  child  of  A.,  C,  and  D.  Yespectively,  whether  a  son 

or  daughter,  who  came  into  esse  after  the  testator's  death  were  entitled;  and  thirdly, 

that  under  the  words,  the  fee  passed. 
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On  the  4th  of  Fehnary  1808  Anne  Davies  married 
John  PcweUj  and  there  were  issue  of  the  marriage  several 
children,  of  whom  the  eldest  was  a  son. 

On  the  1st  of  )Februafy  1816  Margaret  Davies 
married  William  Evans^  she  had  issue  two  children,  the 
eldest  a  son,  the  other  a  daughter. 

Hannah  Beddoes  had  four  other  children,  a  son  and 
three  daughters,  born  after  the  testator's  death. 

On  the  25th  of  January  1836  Thomas  Davies  died, 
and  there  were  then  living  five  children  of  Thomas 
Davies^  the  eldest  a  daughter,  five  children  of  Samuel 
BeddoeSy  the  eldest  a  daughter,  nine  children  of  Anne 
P&wetlf  the  eldest  a  son,  and  two  children  of  Margaret 
EvanSf  the  eldest  a  son. 

Mr.  Tinnejf  and  Mr.  Bethell  for  the  Plaintiffs,  and 
"Mlt,  Stuart  and  Mr*  Abraham  for  parties  in  the  same 
interest,  contended  that  the  one  child  of  Samuel  Bed- 
does  was  the  child  of  Samuel  Beddoes  who  was  living 
at  the  date  of  the  will  and  at  the  time  of  the  tes- 
tator's death;  and  that  as  to  the  children  of  Tliomas 
DavieSj  Anne  and  Margaret^  the  one  child  was  the  first 
that  came  into  esse ;  that  in  each  case,  the  one  child  was 
the  first  born ;  that  the  eldest  child  of  Samuel  Beddoes 
immediately  on  the  testator's  death,  and  the  eldest  child 
of  each  of  the  others  on  coming  into  esse^  acquired  an 
absolute  indefeasible  interest  in  one-fourth  of  the  estate. 


5SS 
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Powell 

V. 

Davies, 


Mr.  Pemberton  and  Mr.  Dixon^  for  the  eldest  son  of 
Thomas  Davies^  who  was  the  heir  at  law  of  the  testator, 
contended,  that  in  each  case  the  devise  to  one  child  of  a 
person,  without  specifying  it  by  name,  was  void  for  un- 
certainty ;  and  secondly  that  a  son,  though  younger  in 
age,  was  entitled  in  preference  to  his  sister. 

Mm  3  The 
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1839. 


The  following  authorities  were  cited :  —  Loddington  v. 
Kime{a)i  Bobinson  ▼.  IU)binson{b)\  Blackburn  v.Sia^ 
bles  (c) :  Damet  y.  Sweet  {d) ;  Mellisk  v.  Mdlish  {e) ;  Ihe 
dem*  Hayter  v.  Joinvilie  (g) ;  Mohun  v.  Mokun  (h) ; 
Strode  v.  RusseU  (t) ;  WMs  Case  {k) ;  Bate  ▼.  JmherU  (/); 
1  Jarmatis  Pow.  Devises,  365. 


Aug.  10.  The  Master  of  the  Rolls  (after  stating  the  cir- 

cumstances of  the  case).  The  only  child  of  Francis 
Davies  who  had  k  child  at  the  date  of  the  will  was 
Hannah  the  wife  of  Samuel  Beddoesj  and  there  being 
only  one  child  of  Samuel  Beddoes,  there  is  no  gift  over 
of  the  share  given  to  the  one  child  of  Samuel  Beddoes. 
This  circumstance  appears  to  indicate  that  the  testator 
considered  that  that  one  child  (who  was  a  daughter) 
would  take. 


The  three  other  children  of  Francis  Davies  were  un- 
married, and  the  gift  over  is  in  the  event  of  their  never 
having  any  lawful  children.  The  gift  over,  therefore,  as 
to  the  share  given  to  one  child  of  each  of  those  children, 
would  not  take  effect,  in  the  event  of  one  child  of  each 
coming  into  esse. 

And  considering  that  here  there  is  not  a  gift  to  one 
of  several  children,  which  would  be  uncertain,  but  a  gift 
to  one  child  of  each  of  four  persons ;  that  as  to  one,  the 
testator  has  himself  indicated,  that  the  only  one  in  esse 
would  take ;  that  in  the  three  other  cases  the  will  is  so 
expressed,  that  the  gift  may  vest   immediately  on  the 

coming 


(a)  1  Salk.  8S4. ;  and  1  Lord 
Raymond^  203. 
{b)  2  Vet,  sen.  226. 
(c)  8  r.  4-  ^.  567. 
{d)  AmbUr^ns. 
(e)  2  Bam,  ^  Cr.  520. 


(g)  3  Eait,  172. 

{h)  1  Swan.  201. 

(f)  2  Vem.  621. 

[k)  6  Co.  Rep.  27. 

(i)  Sir  T.  Raymond,  82. 
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coming  into  esse  of  the  first  child,  and  that  thereupon 
the  gift  over  would  fail,  I  think  that  tHe  devise  ought  not 
to  be  considered  as  void ;  and  that  the  eldest  of  each 
of  the  four  children  of  Francis  Davies  became  and  is 
entitled  to  an  equal  fourth  share  of  the  estate,  and  I 
think  that  under  the  words  the  fee  passed. 


1839. 


KAY  V.  MARSHALL.  ^^^""if* 

Jvly  10. 

^T^HE  facts  of  the  case  are  fully  stated  in  the  judg-  Before  the 
-*•   ment  of  the  Master  of  the  Rolls,  and  the  former  ffj^n^r?*^ 
proceedings   in  this  case    will  be    found   reported   in  patent,  the 
1  Mylne  4r  Cr.  373.;   1  Keen,  190.;  and  5  Bingham's  ^^Z& 

N.  C  492.     The  case  was  argued  by  vaned  from 

less  than  an 
inch  to  thirty- 
Sir  F.  Pollock,  Mr.  Kinderslev,  and  Mr.  Booth,  for  the  ^  \?^««*  *«- 

TM  •  *'ir       ju  cording  to  the 

Plaintiff,  and  by  length  of  the 

fibre  of  the 
Mr.  Pemberton,  Mr.  Barber,  and  Mr.  K  Atkinson^  for  pjSdntlff  dis-  ^ 


the  Defendant 


covered  a  new 
and  improved 
mode  of  pre- 
paring flax 
and  other 
fibrous  sub- 


Jtdy  10.        The  Master  of  the  Rolls. 

This  case  came  before  me,  on  the  equity  reserved  "tjpces,  in 

^     ^  which  process 

upon  the  certificate  returned  by  the  judges  of  the  Court  the  fibre 
of  Common  Pleas,,  to  whose  consideration  a  case  was  g^^^nj  3J^ 

submitted  with   the  question,  whether  the  Plaintiff's  length  of  the 

^     ^  Tj  .         •  ^    i»i  •  reach  in  spin- 

patent  was  valia  m  pomt  of  law.  n^ug  j^  ^^g 

necessarily  di- 
rm     .1        1  •/«vi««**  1         1        minished.  The 

The  judges  have  certified  their,  opinion  to  be,  that  plaintiff  ob- 

the  patent  is  not  valid  m  point  of  law,  and  the  De-  !"^^^*Pr" 

fendants  thusoreparing 
the  flax  and 
other  fibrous  substances;  and  secondly,  for  spinning  it  at  a  shorter  reach  than  had 
been  done  before,  namely,  at  two  inches  and  a  half:  Held,  that  the  second  part  of 
the  patent  could  not  be  supported,  and  that  the  patent  was,  therefore,  inyalid. 

Mm  it 
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— ^fl .  fendants  thereupon  insist,  that  the  Plaintiflrs  bill  ought  to 
be  dismissed  with  costs ;  and  that  the  Plaintiff  ought 
also  to  pay  the  costs  of  the  issue  and  of  the  case. 

The  Plaintiff  contends  that  the  opinion  of  the  judges 
is  erroneous,  and  that  I  ought  either  to  give  relief,  not- 
withstanding their  certificate,  or  to  put  the  question 
relating  to  the  validity  of  the  patent  into  some  further 
course  of  enquiry. 

The  question  with  me  is  the  same  as  that  which  was 
before  the  judges,  and  though  I  have  the  aid  of  their  opi- 
nion, and,  by  their  favour,  of  the  reasons  which  induced 
them  to  form  that  opinion,  it  is  undoubtedly  my  duty  to 
consider,  whether  after  hearing  the  reasons  which  have 
been  advanced  on  both  sides,  it  is  an  opinion  satisfactory 
to  my  own  mind,  and  such  as  I  ought  to  adopt.  The 
decision  to  be  pronounced  here,  must  rest  on  my  re- 
sponsibility, and  not  on  the  responsibility  of  the  learned 
judges  whose  assistance  I  have  asked  and  received. 

The  patent  was  granted  for  new  and  improved  ma- 
chinery, for  preparing  and  spinning  flax,  hemp  and  other 
fibrous  substances,  by  power;  and  in  the  specification  the 
Plaintiff  declares  the  nature  of  his  invention  to  consist 
in  new  machinery  for  macerating  flax  and  other  similar 
fibrous  substances,  previously  to  drawing  and  spinning 
it;  and  also  in  improved  machinery  for  spinning  the 
same,  after  having  been  so  prepared. 

Nothing  has  occurred  to  shew,  that  the  Plaintiff's 
machinery  for  macerating  flax,  previously  to  drawing 
and  spinning  it,  was  not.  new  at  the  time  when  the 
patent  was  granted,  and  nothing  has  occurred  to  shew, 
that  previously  to  the  grant  it  was  known,  that  macera- 
tion to  the  extent  proposed  by  the  Plaintiff,  was  not  a 

new 
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new  process  by  which  flax  was  usefully  prepared  for  1839. 
drawing  and  spinning  it;  and  so  far  as  relates  to  the 
maceration  described  in  the  patent,  no  question  is  made 
as  to  the  novelty  and  utility  of  the  Plaintiff's  invention ; 
and  if  this  were  all,  the  validity  of  the  patent  would  not 
be  affected  by  the  fact,  that  before  the  grant  a  mode  of 
preparing  the  flax  for  spinning,  by  moistening  it,  had 
been  invented  by  Horace  Hall^  or  that,  subsequently  to 
the  grant,  a  more  convenient  and  efficient  mode  of  ma« 
ceration  had  been  invented  and  come  into  general  use. 
But  ^iXh  respect  to  the  improved  machinery  for  spin- 
ning, the  Plaintiff,  in  his  specification  says,  ^'  I  place  the 
drawing  rollers  only  two  inches  and  a  half  from  the 
retaining  rollers,  and  this  constitutes  the  principal  im- 
provement in  the  said  spinning  machinery :  for  the 
roving  being  so  completely  macerated,  would  not  hold 
together  to  be  drawn  out,  while  in  such  a  state,  to  the 
ordinary  length  of  the  staple,  but  this  very  state,  when 
drawn  in  so  short  a  length,  as  here  represented,  ena- 
bles it  to  be  spun  very  fine  and  evenly ;  for  it  should 
be  stated  that  there  is  no  elasticity  in  the  fibre  of  flax, 
hemp,  nettleweed  or  other  the  like  substances;  but 
when  drawn  by  rollers  so  placed  as  aforesaid,  and 
moving  at  the  relative  speed  aforesaid  (which  he 
has  previously  described  as  being  eight  to  one),  and  in 
the  completely  saturated  state  aforesaid,  the  fibres  them- 
selves are  pulled  asunder  and  require  to  be  twisted 
immediately,  or  the  continuity  of  the  thread  would  be 
destroyed."  And,  again,  in  specifying  his  claim,  he 
declares  that  which  he  claims  as  his  invention  in  respect 
of  improved  machinery  for  spinning  flax,  hemp  and 
other  fibrous  substances,  is  a  certain  trough,  which  he 
has  described,  and  the  placing  of  the  retaining  rollers 
and  the  drawing  rollers  nearer  to  each  other  than  they 
have  ever  before  been  placed  (say  within  two  inches  and 

a  half  of  each  other)  for  the  purpose  aforesaid. 

From 


SSB  CASES  IN  CHANCERY.  \ 

18S9.  l^rom  this   specification,   it  appears  to  hare    been  \ 

known  to  the  Plaintiff,  that  the  fibres  which  were  to  be 
spun  after  maceration,  would  be  pulled  asunder  by 
drawing  in  his  manner,  and  required  to  be  tvristed  iin^ 
mediately  to  prevent  the  continuity  of  the  thread  being 
destroyed,  and  that,  therefore,  he  placed  the  drawing 
and  retaining  rollers  very  near  to  each  other. 


He  has  declared  that  this  placing  of  the  rollers 
stitutes  the  principal  improvement  in  the  spinning 
chinery ;  and  amongst  the  things  which  he  claims  as 
bis  invention,  is  this  placing  of  the  rollers  nearer  to 
each  other  than  they  had  ever  before  been  placed  (say 
two  inches  and  a  half  off  each  other)  for  the  purpose  afore- 
said. And  it  is  endorsed  upon  the  postea  by  the  learned 
Judge,  before  whom  the  issue  was  tried,  that  before  the 
granting  of  the  patent  it  was  not  known  that  flax  could 
be  spun  by  means  of  maceration,  as  having  a  short 
fibre  at  a  ratch  of  two  inches  and  a  half. 

But  various  sorts  of  spinning  machines  were,  before 
the  grant  of  the  patent,  used  with  slides,  by  which  the 
reach  was  varied  according  to  the  length  of  the  staple  or 
fibre ;  for  cotton-spinning  the  reach  varied  firom  seven 
eighths  of  an  inch  to  an  inch  and  a  quarter ;  for  tow*spin- 
ning,  from  four  to  nine  inches;  for  worsted-spinning, 
from  five  to  fourteen  inches  :  and  for  dry  flax-spinning, 
from  fourteen  to  thirty-six  inches :  so  that  machinery, 
by  which  the  reach  was  varied  from  less  than  an  inch 
to  thirty-six  inches,  was  known  before  the  patent  was 
granted. 

The  Plaintiff  has  found  that  a  reach  of  two  inches 
and  a  half,  or  thereabouts,  is  well  adapted  for  spinning 
flax  prepared  for  spinning  by  his  process  of  maceration, 
and  the  question  is  reduced  to  this,  whether  his  adopting 

that 
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that  particular  length  of  reach,  for  the  purpose  of  ap-        1899. 
plying  it  to  the  spinning  of  flax  so  prepared,  is  to  be 
considered  an  improved  machinery  in  respect  of  which 
this  patent  can  be  held  to  be  valid,  and  I  am  of  opinion 
that  it  cannot. 

I  concur  entirely  with  the  learned  Judges,  and  see  no 
reason  to  think  that  any  other  result  would  follow  from 
further  investigation. 

Being  of  opinion  that  the  patent  is  invalid,  it  follows 
that  the  bill  must  be  dismissed.  I  have  considered  the 
question  of  costs,  and  I  think  that  I  ought  to  make  no 
order  with  respect  to  the  costs  of  the  issue ;  but  the 
Plaintiff  must  pay  the  costs  of  this  suit  and  of  the 
case. 
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1839. 


Julsf  12,13.15.  HILL  V.  GOMME. 

Aug.  10.  .  ^  / '.       ^    .^     ^'^^ 


ntaty  1818,  he  might 


father  to 


A.  B,,  the        personal  estate  of  which  James  Dean  died  possessed, 
nantcd  to^      after  the  payment  of  his  debts. 

maintain  and 

F?S^^and^      In  the  year  1817,  John  HiU^  the  father  of  the  Plain- 
that  he  should  ^jg«  yj^  j^u  agricultural  implement  maker  residing  ia 

take  a  specie  ^        t_  •  i 

fied  interest  in  Oxford  Streelj  and  James  Dean  was  a  labouring  brick- 

wid'pcnwnal    ^^^^^  living  at  a  place  called  Brickmakef's  Bam,  whose 

estate  which;    wife  took  in  children  to  nurse. 
i4.J9.  should' 
possess  at  his 

death ;  the  The  Plaintiff  was  five  years  old  on  the  SOth  of  Atmtst 

condition  in  ,   .       ,  .  i    ▼%       •       •£• 

life  of  the         1817,  and  in  that  year  was  at  nurse  with  Deans  wife, 

havin^'^ecn     ^°^  appears  to  have  been  treated  with  kindness  and 

altered,  and     affection  by  Dean. 
no  expect- 
ation on  his 
part  having  In  December  1817,  Dean  left  his  residence  in  Brick* 

feated ;  Held,  f'^ker's  jRosd,  and  undertook  the  business  of  a  publican, 

that  this  con-    ^hJch  he  carried  on  at  the  «  Seven  Stars  *'  on  Starch 

tract  might  be 

put  an  end  to   Green^  and  at  the  same  time  continued  his  employment 

tt^'^C   ««  ^  »«t><>"''i"g  brickmaker. 

Plaintirs 

father  and  On 

A.B. 

Semble^  that  if  there  had  been  part  performance  of  the  agreement  altering  the 
condition  in  life  of  Uie  Plaintiff,  then  the  Court  would  not  have  permittra  the 
father  to  take  him  back  to  his  prejudice,  and  would  have  compelled  a  complete  per- 
formance in  his  favour. 

Executors,  whose  testator  died  in  1827,  advertised  for  persons  having  claims  or 
demands  on  the  estate  of  their  testator,  and  having  provided  for  all  that  appeared, 
they,  in  1880,  (Ustributed  the  estate  amongst  the  legatees  and  took  from  them  an 
indemnity.  A  demand  previously  unknown  both  to  the  claimant  and  the  exe- 
cutors was  made  against  the  estate  in  1 836,  and  a  bill  filed  to  enforce  it :  Held, 
that  if  the  claim  were  valid,  the  executors  were  still  personally  liable  to  the  Plaintiff. 
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On  the  16th  of  February  1818,  Bean  executed  a        18S9. 
deed  of  that  date,  made  between  himself  of  the  one 
part,  and  John  Hill  of  the  other  part,  and  thereby, 
after  reciting  that  Dean  had  no  child  by  Elizabeth^ 
his  wife,  and  had  agreed,  in  consideration  of  100/.  to 
be  paid  to  him  by  HiU^  forthwith  to  take,  maintain, 
clothe,   educate,  apprentice,   and  bring    up,    William 
Thomas  HiU^  the  Plaintiff,  then  of  the  age  of  five  years 
and  upwards ;  and  also  that  the  heirs  and  executors  of 
Dean  should  stand  possessed  of  all  the  real  and  personal 
estate  which  should  belong  to  him  at  the  time  of  his 
death,  on  the  trusts  after-mentioned :  it  was  witnessed 
that,  in  pursuance  of  that  agreement,  and  in  consider- 
ation of  100/.  paid  by  Dean  to  Hill  before  the  sealing 
and  delivery  of  the  deed.  Dean  covenanted  that  he 
would,  from  tHe  date  of  the   deed,  board,  maintain, 
educate,  clothe,  and  bring  up  William  Thomas  Hill  in 
a  suitable  and  proper  manner,  as  if  he  were  his  qwn 
son;   and  as  soon  as  might  be  after  he  should  have 
attained  the  age  of  fourteen  years,  apprentice  and  put 
him  out  to  some  trade  or  calling,  until  he  should  attain 
the  age  of  twenty-one  years,  and  pay  the  premium  or 
apprentice  fee  which  should  be  required  for  that  pur- 
pose, and  all  costs,  charges,  and  expenses,  attendant  on 
and  which  should  be  occasioned  by  the  maintaining, 
educating,  clothing,  and  bringing  up  of  the  said  William 
TTiomas  Hill  during  his  minority,  by  and  out  of  his  own 
monies ;  and  also  that  his  heirs  and  executors  should 
convey  and  assign  the  real  and  personal  estate  of  which 
he  should  die  seised  and  possessed,  in  such  manner  that 
the  same  should  be  and  remain  to  the  use  of  any  widow 
of  Dean  for  her  life,  and  after  her  death  to  the  use  of 
William  Thomas  Hill  absolutely,  if  Dean  should  have 
no  child  of  his  own  ;  but  if  Dean  should  have  any  such 
child  or  children,  then  to  the  use  of  William  Thomas 
HiU  and  the  child  or  children  of  Dean  equally.     Pro- 
vision 
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18S9*  vision  was  then  mode  for  the  maintenance  of  JVittiam 
^fkomas  Hill  if  he  should  be  under  twen^~one  years  of 
age  at  the  death  of  Dean  and  any  widow  he  might 
leave,  and  for  the  reverting  of  the  estate  to  the  heirs  and 
executors  of  Deartf  if  William  Thomas  Hill  should  die 
under  twenty-one  without  issue;  and  power  was  re* 
served  to  Dean  to  revoke  the  deed,  except  as  to  any 
uses  therein  expressed  for  the  benefit  of  WitUam  Thomas 
HiU. 

The  deed  was  executed  in  the  presence  of  and  at* 
tested  by  two  witnesses,  and  a  receipt  for  the  con- 
sideration money  was  indorsed  on  the  deed,  but  under 
the  peculiar  circumstances,  as  to  the  alleged  payment, 

stated  in  the  evidence. 

« 

It  was  all^jed  by  the  bill,  that  upon  the  execution  of 
this  deed,  the  Plaintiff  was  taken  by  Dean  into  his  own 
house,  and  adopted  as  hb  own  child,  but  that  afterwards 
the  Plaintiff  was  sent  home  to  his  father;  and  it  was  agreed 
between  the  Plaintiff  and  the  Defendants,  that  in  fiict, 
notwithstanding  the  deed,  the  Plaintiff  was,  in  the  words 
of  the  bill)  ^^  maintained,  educated,  clotlied,  brought  up 
and  apprenticed  by  his  father,  John  HiU^  or  out  of  his 
estate;"  and  the  Plaintiff  appeared  to  have  been  brought 
up  by  his  parents  in  entire  ignorance  that  any  such  pro- 
vision was  intended  for  him. 

The  Plaintiff's  father  lived  about  eight  years  after  the 
date  of  the  deed,  and  in  1826  died  intestate,  leaving 
a  considerable  property,  of  which  the  Plaintiff,  as  one 
of  his  children,  was  entitled  to  a  distributive  share  with 
the  other  children. 

James  Dean  died  without  issue  in  September  ISS?? 
having  made  a  will,  by  which  he  disposed  of  his  pro- 
perty 


J 


CASES  IN  CHANCERY.  54S 

perty  without  any  regard  to  or  notice  of  the  deed  and        1889. 
property,  which  was  stated  to  amount  to  1200/.,  had     ^^^"^^^^ 
been  long  since  distributed.    The  executors  after  having  v. 

inserted  advertisements  in  two  London  papers,  calling  ^><>ik- 
on  all  persons  having  claims  or  demands  against  the 
estate  of  Dean^  to  forward  the  same,  and  having  pro- 
vided for  all  known  demands,  ultimately  distributed  the 
testator's  property  in  1829^  either  according  to  the 
directions  of  the  will,  or  by  agreement  among  the  parties 
interested  under  it,  and  at  the  same  time  they  took  an 
indemnity. 

Elizabeth  HiUj  the  widow  of  John  Hillj  was  the  ad- 
ministratrix of  his  estate ;  she  died  in  lUbrch  18S1,  and 
the  Plaintiff  being  then  an  infatit,  administration  during 
his  infancy  was  granted  to  Samuel  Henry  MarUey.  The 
Plaintiff  attained  twenty-one  years  of  age  in  August 
1888,  and  then  refused  to  take  the  administration  upon 
himself. 

In  April  1886,  letters  of  administration  of  the  estate 
of  John  HiU^  then  unadministered  by  Elizabeth  Hilly 
were  granted  to  Richard  HiU^  a  younger  brother  of  the 
Plaintiff;  and  on  that  occasion,  Mr.  Mardey  delivered 
to  Richard  Hill  a  small  box  which  had  belonged  to 
John  Hilly  and  was  supposed  *to  contain  only  old  ex- 
pired leases,  and  other  useless  documents,  and  which, 
on  that  account,  Mr.  Mardey  had  never  examined. 

In  this  box*,  and  placed  together  with  such  useless 
documents,  Richard  Hill  found  the  deed  of  the  16th  of 
February  1818;  he  delivered  it  to  the  Plaintiff,  who  * 
soon  afterwards  claimed  the  benefit  of  it  from  the  De- 
fendants ;  and  the  Plaintiff  having  soon  afterwards  ob- 
tained from  Richard  HiU  an  assignment  of  any  interest 
which  might  belong  to  the  estate  of  John  Hill  under  the 

deed, 
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1839.  deed,  filed  this  bill,  claiming  to  be  entided  to  all  the 

^j^^*""^  estate  of  James  Dean,  after  payment  of  his  debts  and 

v'.  funeral  and  testamentary  expenses,  subject  to   the  life 

*^*'*"*  interest  of  the  widow  of  James  Dean,  now  Mrs. 


The  material  parts  of  the  evidence  were  as  follows:  -— 

At  the  date  of  the  transaction,  the  witness,  JoAn  Tay- 
lor,  then  about  seventeen  years  of  age,  was  living  with 
his  uncle,  Mr.  William  Brill,  who  was  the  solicitor  of 
the  parties  in  the  preparation  of  the  deed.     He  proved 
that  no  pecuniary  consideration  was  at  first  intended, 
<<  that  it  was  at  first  proposed  that  the  consideration 
should  be  natural  love  and  afiection  on  the  part  o£Dean^*' 
but  counsel  raising  some  objection,  it  was  ultimately 
agreed  that  the  consideration  for  the  deed  should  be 
the  sum  of  lOOL;  he  said  that  the  instructions  were 
given  by  both  parties,  that  his  uncle  saw  them  several 
times  on  the  subject,  that  the  interviews  sometimes  took 
place  at  his  uncle's  chambers,  sometimes  and  more  fre- 
quently at  John  HilFs  house,  and  that  his  unde  went 
two  or  three  times  to  Dearie  house  at  Starch  Green; 
that  he  generally  accompanied  his  unde,  and  at  John 
HilVs  house  was  present  at  the  interviews,  but  at  Stetrch 
Greeti  was  left  outside  with  his  uncle's  gig. 

Mr.  Brill,  one  of  the  witnesses  to  the  execution  of  the 
deed,  was  dead,  the  other  attesting  witness,  Thomas  Hill, 
was  alone  examined  on  behalf  of  the  Plaintifi^,  who  said 
that  he  saw  it  signed,  sealed,  and  delivered  by  Dean 
and  Hill,  and  that  at  the  same  time  Dean  signed  the 
receipt  for  the  consideration  money;  but  he  said  no 
money  actually  passed  between  the  parties  in  his  pre- 
sence^  but  he  believed  that  John  Hill  paid  whatever 
was  coming  from  him  to  James  Dean  on  that  occasion, 
according  to  the  deed,  for  when  the  parties  and  wit- 
nesses 
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nesses  had  signed,  John  Hill  remarked,  that  he  believed  18S9. 
that  the  business  was  all  concluded  except  paying  the 
money,  and  he  put  his  hands  to  his  pocket  as  if  he  were 
going  to  produce  the  money;  and  as  the  witness  had 
nothing  further  to  do  in  the  business,  he  withdrew  and 
left  the  parties  to  themselves." 

As  to  the  deed  being  acted  on,  the  witnesses  Sarah 
GiUing  and  the  two  Jennings  spoke  only  to  the  time 
when  Dean  was  living  at  Brickmaker^s  Bow,  which  was 
before  the  date  of  the  deed.  Thomas  Hill  was  in  the 
employ  o(  John  Hill  from  about  1817  to  1826,  when  he 
remembered  that  Plaintiff  was  living  away  from  the  house 
of  his  father  during  part  of  the  time  that  he  was  in  the 
fiither^s  employ  :  he  could  not  very  distinctly  state  how 
long  or  what  period  he  was  thus  living  away,  but  to  the 
best  of  his  recollection,  that  Plaintiff  was  not  living  at 
home  at  the  time  of  the  deed  being  executed,  and  re- 
mained away  for  some  time,  &c. 

Bangeky  entered  into  the  service  of  John  Hill  as 
carman,  in  January^  1817,  and  remained  with  him  till 
his  death,  and  stated,  that  to  the  best  of  his  recollection, 
the  Plaintiff  was  living  away  from  home  at  Christmas 

1817,  and  during  the  greater  part,  if  not  the  whole,  of 

1818,  and  was  out  at  nurse  somewhere. 

The  cause  now  came  on  for  hearing,  when,  on  behalf 
of  the  Defendants,  the  following  objections  were  raised 
to  the  relief  asked  by  the  Plaintiff. 

Firsts  That  the  presumption  arising  from  the  receipt 
on  the  deed  had  been  rebutted  by  the  evidence  of  the 
Phuntiff 's  witness  Thomas  HiU^  from  which  it  appeared 
that  the  1002.  had  never  been  paid  to  Dean;  besides 
this.  Dean  never  had  the  solace  and  comfort  which  he 

Vol.  I.  <N n  intended 
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18S9k  intended  to  secure  himself  by  the  adoption  of  the  child ; 
that  consequently  the  consideration  necessary  to  sup- 
port this  deed  &iled,  and  the  transaction  being  a  waere 
nudum  pactum  could  not  be  enforced  in  equity/  DarUjf 
V*  Darlejf.  {a) 

Secondly^  That  Dean  himself  could  not  have  enforced 
the  contract  against  John  HiU  the  &ther,  for  he  could 
not  have  maintained  a  suit  against  the  father  for  the 
delivery  up  of  the  child ;  there  being,  therefore,  no  mu- 
tuality, HUl  on  his  part,  and  those  claiming  under  hiniy 
could  not  have  enforced  it  against  Dean* 

Thirdly^  That  the  Plaintifi^  not  being  a  contracting 
party  to  the  deed,  could  not  sue  upon  it;  that  his 
rights  were  derivative  from,  and  could  only  be  worked 
out  through  his  father,  who  himself  could  not  have  en- 
forced it;  that  putting  the  case  in  the  most  favourable 
light  for  the  Plaintiff,  and  supposing  him  to  have  been  a 
party  to  the  deed,  then,  as  an  infant,  he  would  not  have 
been  bound  by  the  contract,  so  conversely,  he  could  not 
insist  on  its  specific  performance.   Flight  v.  BoUand.  {b) 

Fourthb/y  That  if  a  valid  binding  contract  ever  sub- 
sisted, it  had  never  been  acted  on,  or  had  been  aban- 
doned by  the  mutual  consent  of  competent  parties ;  that 
it  had  been  decided  in  this  Court,  that  where  two  persons 
enter  into  a  contract  for  the  benefit  of  a  third,  they  can 
by  mutual  agreement  abandon  it  Cobfear  v.  Lacbf  Mul^ 
grave*  {c) 

FifMyf  That  this  was  a  contract  contraiy  to  the  po- 
licy of  the  law,  for  thereby  a  parent  was  contracting  for 
the  relinquishment  of  his  child,  the  father  thus  depriving 

his 

(a)  S  Ati.  399.  (c)  9  Keen,  8K 

(b)  4  Ruu.  298.  • 
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his  son  of  that  parental  care  which  by  the  law  of  nature        18S9. 
he  was  entitled  to,  and  relieving  himself  from  those  moral     ^^^"^^ 
daties  and  obligations  which  a  parent  owed  to  his  child.  v. 

If  such  a  contract  were  held  valid,  then,  where  a  father       ^oicmb. 
in  good  circumstances  contracted  to  abandon  his  child 
to  a  man  of  the  lowest  and  meanest  estate  and  condition, 
the  Court  might  be  obliged  to  enforce  the  contract 

Sixthh/j  That  the  specific  performance  of  contracts 
was  discretionary,  and  that  the  Court  would  only  in- 
terfere in  those  cases  where  every  thing  appeared  fair, 
clear  and  reasonable;  that  here  the  contract  was 
vague,  the  circumstances  doubtful,  and  the  bargain  most 
improvident  and  unreasonable,  as  depriving  Dean  of  the 
possibility  of  acquiring  any  future  property  over  which 
he  might  exercise  a  free  power  of  disposing,  thus  taking 
away  every  inducement  to  future  exertion.  KemUe  v. 
Kean{a\  Kimberley  v.  Jennings,  {b) 

Lastly^  That  the  executors,  who  had  taken  every  pre- 
caution, — -  who  had  used  every  exertion,  by  advertise- 
ments and  otherwise,  for  ascertaining  all  the  outstanding 
claims  against  the  estate,  —  who  had  been  guilty  of  no 
precipitation  in  its  administration,  and  had  paid  over  the 
assets  without  notice  of  the  latent  claim  of  the  Plaintifl^ 
could  not,  after  the  lapse  of  twelve  years,  be  called  on 
to  make  good  to  the  Plaintiff  the  funds  so  paid  over. 

On  behalf  of  the*^  Plaintifi^  it  was  answered, 

As  to  the  first  objection,  that  here  was  a  deed  deli- 
berately prepared  by  and  executed  in  tlie  presence  of 
and  attested  by  a  professional  man  and  another  witness, 
with  two  receipts  for  the  consideration  money,  one  in  the 

body 

(«)  6  Sim^  555,  (fi)  6  Sim.  340. 
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1839.        body  of  the  deed,  and  the  other  endorsed  on  it  and  at- 
tested by  two  witnesses ;  that  no  better  proo^  of  pay- 
ment could  be  adduced  than  this  distinct  acknovrledg- 
ment  in  the  most  solemn  form,  by  the  party  himseli^ 
that  the  money  had  been  paid ;  that  it  would  be  most 
dangerous  to  give  way  to  the  nodon  that  the  circum- 
stance of  one  of  two  witnesses  not  having  seen    the 
money  actually  paid  was  sufficient  to  invalidate  a  deed 
and  outweigh  the  acknowledgment  of  the  party  himself; 
that  no  man's  rights  or  proper^  would  be  safe  if  the  efiect 
of  a  deed  was  to  be  defeated  by  a  mere  doubt  as  to  the 
payment  of  the  consideration  money ;  that  it  must  be 
assumed  that  the  money  was  paid,  for  the  deed  would 
not  have  been  handed  over  until  it  had  been  paid.  That  a 
pecuniary  consideration  was  not  necessary  to  support  it, 
and  Dean  might  have  handed  back  the  consideration  the 
moment  after  he  had  received  it;  and  that,  as  b^ween 
parent  and  child,  this  Court  would  enforce  a  voluntary 
agreement,  Ellis  v.  Nimmo  {a) ;  would^  supply  a  surrender 
of  a  copyhold,  or  aid  the  defective  execution  of  a  power. 

As  to  the  second  objection,  that  a  benefit  being  pur- 
chased for  the  Plaintiff  by  his  father,  the  Court  would, 
if  beneficial  to  the  Plaintiff  have  enforced  the  contract 
against  the  &ther,  and  have  prevented  him  interfering 
with  the  Plaintiff    Lyons  v.  Blenkin,  (b) 

As  to  the  third  objection,  that  thi^was  the  purchase  of 
a  reversionary  interest  by  a  father  for  his  child,  and  was  as 
much  an  advancement  for  him  as  if  the  &ther  had  pur- 
chased an  estate  in  his  child's  name;  that  the  Plaintiff,  in 
«  his  own  right,  was  entitled  to  enforce  the  contract  which 
so  intimately  affected  his  rights,  as  well  as  his  situation 
and  prospects  in  life ;  that  here  he  claimed,  not  only  in 
his  own  right,  but  as  representing  his  father. 

As 

(a)  Lh.  4*  Goo.  553.  (b)  Jacob  245. 
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As  to  the  Jburtk  objection,  that  it  had  been  established  1889. 
by  the  evidence  that  the  deed  had  been  acted  upon,  and 
that  the  Plaintiff  had  been  at  the  house  of  Dean  in  the 
years  1816,  1817,  1818,  and  1819;  that  though  Hitt 
the  father  might  have  abandoned  that  part  of  the  con- 
tract which  was  beneficial  to  him  alone,  viz.  the  obliga- 
tion of  Dean  to  maintain  the  Plaintiff,  yet  it  was  not 
competent,  either  to  the  Plaintiff's  father  or  Dean  sepa- 
rately, or  to  both  together,  to  put  an  end  to  the  pro- 
vbions  of  the  deed  to  the  prejudice  of  the  rights  of  the 
Plaintiff;  that  if  (as  was  said)  the  deed  had  been 
abandoned,  it  was  strange  that  it  should  be  found  un- 
cancelled in  the  custody  of  HiU ;  that  the  case  of 
Colyear  v.  Lady  Midgrave  did  not  apply,  for  the  diffi- 
culty there  was,  that  the  Court  could  not  separate  the 
two  characters  of  the  defendant,  who  represented  both 
the  contracting  parties ;  and  there,  too,  the  plaintiff  was 
a  natural  child,  and  therefore  in  law  a  stranger ;  here 
the  Plaintiff  claimed  both  in  his  own  right  and  in  right 
of  his  father ;  as  representing  his  father  he  had  a  va- 
luable, and  as  a  child  in  his  own  right  he  had  a  meri- 
torious consideration  to  support  his  claim. 

« 

As  to  ihejifth  objection,  that  there  was  nothing  conh 
trary  to  the  policy  of  the  law  in  allowing  a  parent,  for 
the  benefit  of  his  child,  to  contract  for  his  adoption  by 
another  person. 

As  to  the  sixth  objection,  that  however  nneertain  and 

vague  covenants  to  settle  or  leave  all  future  property 

might  be,  still  they  had  been  too  long  acted  upon  and 

recognised,  to  be  now  permitted  to  be  called  in  question. 

Prebble  v.  BoghursL  {a) 

As 

(a)  1  5tfMm.509.580.;  7  Taun-  150«.  17  Fein  48.;  Foriescue  t« 

ton,  588.;  and  see  Lowther  t.  Hennah^  19  Vet,  96.;  yeedham 

Earl  of  Westmorekmd,   1  Cox,  T,  SffM^A  Bun.  318^;  Grajftej^ 

64.;   Randall  v.  WiUu,  5  Fes:  y.  Humpage^  anii^  46.;  Tovmejf 

S68.;  Lewit  V.  Madocht^  8  Ves.  v.  fVardtpdit,  563. 
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As  to  the  seventh  objection,  that  the  very  point  had 
been  distinctly  decided  by  the  Master  of  the  Rolls  and 
the  Lord  Chancellor  on  appeal  in  KnatchbuU  v.  Fearr^ 
head  (a) ;  and  that  the  executors  had  an  indemnity  which 
they  might  enforce. 


Mr.  Pemberton  and  Mr.  G.  L»  Russell^  for  the  Plaintiff. 

Mr.  Tinney,  Mr.  BeiheJl^  Mr.  KindersUyy  Mr.  Chand- 
less,  Mr.  Weld,  Mr.  George  Turner,  Mr.  Mylne,  Mr. 
Armstrof^  and  Mr.  S.  Atkinson,  for  the  several  De- 
fendants. 

Mr.  Pemberton,  in  reply. 


Aug.  10.  7%^  Master  of  the  Rolls  (after  stating  the  above 

circumstances)  said,  the  Defendants  insisted,  first,  that 
under  all  the  circumstances  of  the  case,  the  Plaintiff  has 
no  title  to  the  relief  he  prays ;  and,  secondly,  that  if  he 
had  originally  a  title,  yet  that  after  such  an  admini- 
stration and  distribution  of  the  estate  of  James  Dean  as 
is  stated  in  the  answer,  the  Defendants  ought  to  be 
protected  from  all  liability. 

I  am  of  opinion,  that  if  the  Plaintiff  was  entitled  to 
the  estate  oi  James  Dean  at  the  time  of  his  death,  the 

Defendants 


(a)  3  Mifl.  4-  Cr.  122.;  and 
see  EccUm  v.  Lambert^  Styles  37. 
54.  4*  7?*»  and  Aleyn  38.;  Kec' 
ion  V.  Gennet^  Cro,  Eii%,  466.; 
Brooking  v.  Jenmings,  I  Mod,  174.; 
Harmon  y.  Hannan,  3  Mod,  115.; 
Sawyer  v.  Mercer^  1  Term,  Rep, 
690.;  Hawknu  t.  Day^  Bluni*s 
Ambler  160.,  and  Appendix  803., 
and  3  Mer,  555.  n. ;  Simmons  v. 
BoUandf  3  Mer,  547 .;  Governor 
4v.  (^the  Chelsea  Waterworks  v. 


Cowper,  1  Esp.  S75.;  Bickards 
y.  Browne,  3  Bing,  i^.  C.493.; 
Davy  y.  Biackwell,  9  Bing,  5.; 
March  V,  Rvsseii,  3  MyL  4>  Cr, 
31.;  Vernon  y.  Lord  Egmont^ 
1  BU,  N.  S.  554.;  WUdridge  y. 
M^Kane,  1  MoUoy,  129.;  JVbr- 
manyf.BaldryfSSim,€2l,i  Pear* 
son  y.  Archdeaken,  1  Aleoek  i 
Sloper,  25.;  5mt^  y.  Day,  s  Mee 
4  FT.  684. 
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Defendants  are  still  liable,  and  that  the  sole  question  in        1889. 

the  cause  depends  upon  the  Plaintiff's  title  under  the 

deed. 

The  deed  itself  is  very  singular,  whether  we  regard 
the  particular  provisions  which  it  contains,  or  the  re- 
lation which  subsisted  between  the  parties  to  it.  On 
the  one  hand  we  have  a  tradesman,  apparently  in  good 
circumstances,  with  a  family  of  children ;  on  the  other 
hand  a  labouring  brickmaker,  without  children,  and  in 
circumstances  which  enabled  him,  at  the  time  when  the 
transaction  in  question  took  place,  to  commence  and 
afterwards  to  carry  on  the  business  of  a  publican,  which 
he  seem  to  have  done  by  the  aid  of  his  wife,  whilst  he 
himself  continued  his  employment  of  a  labouring  brick- 
maker. 

For  his  station  in  life  he  must  also  be  considered  to 
have  been  in  circumstances  which  were  good,  though 
inferior  to  the  circumstances  of  Hill. 

For  the  Plaintiff  it  was  alleged,  that  the  covenants  of 
the  deed  were  an  advancement  obtained  by  Hill  for  his 
son  ;  that  the  sum  of  100/.  was  actually  paid  for  it,  but 
that  the  deed  was  of  such  a  nature  as  to  require  no 
pecuniary  consideration  to  sanction  its  validity ;  that  the 
deed  was  for  a  time  acted  upon ;  but  that  whether  acted 
upon  or  not,  it  was  binding  upon  the  parties,  for  the 
benefit  of  the  Plaintiff,  from  the  moment  of  its  execu* 
tion,  and  that  they  had  no  right  to  abandon  it  and 
waive  its  provisions.  The  argument  for  the  Plaintiff  is, 
that  this  arrangement  was  an  advancement,  as  much  as 
if  HUl  had  purchased  an  estate  in  the  name  of  his  son. 

On  the  other  hand,  the  Defendants  say  that  Dean 
was  an  illiterate  man,  and  could  not  have  understood 
the  deed;  that  when  the  arrangement  was  first  proposed 

Nn  4  no 


S5«  CASES  IN  CHANCERY. 

18d9.  no  pecuniary  consideration  was  intended ;  that  the  con- 
sideration of  lOOL  was  inserted  only  to  satisfy  the 
scruples  of  the  legal  adviser,  who  was  consulted  by  the 
parties  and  was  not  paid ;  and  that  if  it  had  been  paid  it 
would  not  have  been  sufficient ;  that  the  deed  was  never 
acted  upon,  or  that  if  acted  upon  at  all,  it  was  very 
soon  abandoned ;  that  it  was  a  mere  arrangement  be- 
tween the  parties,  which  they  were  at  liberty  to  abandon, 
and  which  they  did  abandon ;  that  the  circumstances^ 
condition,  and  expectations  were  never  changed ;  and 
that  he  never  had  any  equity  to  enforce  the  deed.  [Hb 
Lordship  stated  the  evidence  of  Tayhr.'] 

It  seems  strange  that  Mr.  Britt  should  find  it  neces- 
sary to  have  such  frequent  communications  with  the 
parties  on  the  preparation  of  the  deed,  and  that  he 
should  himself  go  to  their  houses  so  often  in  the  way 
he  is  stated  to  have  done;  but  this  is  the  only  evidence, 
and  upon  it  I  must  consider  that  the  deed  was  carefully 
prepared  from  the  instructions  of  the  parties.  [His 
Lordship  stated  the  evidence  of  Thomas  Hill.'] 

These  circumstances  would,  in  ordinary  cases,  be  suf- 
ficient to  prove  payment  of  the  consideration  money; 
but  the  witness  goes  on  to  state  a  fact  shewing  that  the 
consideration  money  was  not  paid  at  the  time  when  the 
deed  was  executed  and  the  receipt  signed  for  the  same. 
The  witness  says,  Hill  remarked,  ^^  he  believed  that  the 
business  was  all  concluded  except  paying  the  money." 
This  is  inconsistent  with  the  notion  that  the  money  had 
then  been  paid ;  and  though  the  witness  proceeds  to  say, 
that  Hill  put  his  band  to  his  pocket  as  if  he  were  going 
to  produce  the  money,  yet  he  did  not  see  the  money 
paid ;  but  having,  as  he  says,  nothing  further  to  do  in 
the  business,  he  withdrew  and  left  the  parties  to  them- 
selves. On  this  evidence  I  do  not  consider  the  payment 
of  the  money  to  be  well  proved. 

The 
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The  evidence  as  to  the  deed  being  at  all  acted  upon        1839. 
is  unsatisfactory.  fT'^^*''^ 

V, 

[His  Lordship  next  stated  the  evidence  of  Sarah       Gomme. 
GiUingf  the  two  Jennings  and  Rangelet/J] 

Considering  that  in  fact  the  Plaintiff  was  at  nurse 
with  Dean  in  the  year  181 7}  and  having  regard  to  the 
lapse  of  time  after  which  the  witnesses  are  speaking,  and 
to  the  uncertainty  with  which  these  witnesses  express 
themselves,  I  do  not  think  it  proved  that  the  Plaintiff 
did  go  to  reside  with  Dean  in  pursuance  of  the  deed ; 
and  the  rather,  because  Mr*  Manley^  who  married  a 
sister  of  Mrs.  Hill  in  the  year  1818,  had  heard  nothing 
about  the  matter,  except  that  about  the  time  of  his 
marriage  the  Plaintiff  was  out  at  nurse  with  Mr.  and 
Mrs.  Dean  ;  and  because  a  witness,  Pithevj  who  lived 
at  the  *^  Seven  Stars"  when  Dean  took  the  house,  and 
continued  to  live  there,  remembers  the  boy  going  re- 
peatedly, but  does  not  recollect  his  ever  staying  in  the 
house  on  a  visit,  and  does  not  even  know  of  his  sleeping 
there,  though  he  might  have  done  so  without  the  witness 
knowing  it. 

But,  however  doubtful  it  may  be  whether  the  Plain^ 
tiff  ever  resided  with  Dean  after  the  execution  of  the 
deed,  or  otherwise  than  as  a  nurse  child,  it  is  clear,  that 
soon  after  the  execution  of  the  deed,  he  was  residing  with 
his  father  in  his  father's  house,  that  the  father  never 
afterwards  required  Dean  to  perform  the  covenants,  and 
that  the  Plaintiff's  condition  was  in  no  respect  changed, 
—  his  status  remained  as  it  was,  —  he  was  educated  and 
brought  up  by  his  father;  and,  under  these  circum- 
stances, I  am  of  opinion  that  it  was  intended  that  the 
covenants  of  the  deed  should  not  be  enforced ;  and  if  the 
deed  was  capable  of  being  abandoned,  L  think  that  it 
was  so. 

The 
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1839«  The  case  has  been  compared  to  that  of  a  fiuher 

purchasing  an  estate  in  the  name  of  his  son,  which 
would  be  deemed  an  advancement,  if  no  contempomr 
nepus  evidence  of  a  contrary  intention  were  produced ; 
but  in  such  cases  the  estate  has  become  vested  in  the  son 
by  the  act  of  the  father,  and  the  relation  which  subsisted 
between  father  and  son  is  deemed  evidence  to  rebut  the 
resulting  trust  which,  in  ordinary  cases,  would  prevaiL 
In  the  present  case  the  rights  of  the  parties  rested  on 
covenant  between  Hill  and  Dean:  HiU^  on  the  one 
hand,  was  purchasing  at  the  same  time  a  benefit  for  his 
son,  and  a  benefit  for  himself  —  relief  from  his  obligar 
tion  te  maintain  and  provide  for  his  son ;  and  on  the 
other  hand,  Dean^  in  undertaking  the  burden,  was  to 
have  not  only  the  lOOA,  if  that  were  really  intended, 
but  also  the  gratification  of  that  afiection  which  the 
Plaintiff  has  produced  witnesses  to  establish,  and  was 
to  leave  his  property  to  a  boy  educated  and  brought  up 
by  himself. 

There  is  nothing  to  shew  that  it  was  the  refusal  of 
Dean  which  occasioned  the  non-performance  of  the 
deed :  for  any  thing  that  appears  to  the  contrary,  HiU 
may  have  refused  to  part  with  his  son,  or  having  parted 
with  him,  may  at  a  very  early  period  have  insisted  on 
taking  him  back  again ;  and  if  he  did  so.  Dean  could 
scarcely  have  been  compelled  to  perform  that  part  of 
the  covenant  which  was  still  in  his  power. 

If  Dea$i  had,  in  pursuance  of  the  deed,  taken  the  boy 
home  and  brought  him  up,  there  would  have  been  a  part 
performance  altering  the  condition  in  life  of  the  boy ; 
and  in  such  circumstances  I  incline  to  think  that  this 
Court  would  not  have  permitted  the  father  to  take  him 
back  to  his  prejudice,  and  would  have  compelled  a 
complete  performance  of  the  covenants  in  his  favour; 

but 
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but  this  state  of  circumstances  never  arose,  there  was  no  18S9* 
appreciable  part  performance  of  those  parts  of  the  cove- 
nants which  affected  the  boy :  if  taken  from  home  at  all, 
it  was  for  a  very  short  time,  and  no  more  altered  his 
condition  in  life,  than  merely  sending  him  out  as  a  nurse 
child  would  have  done.  After  the  boy  returned  home, 
I  think  that  Dean  could  not  have  compelled  the  father 
to  send  him  back;  and  if  the  father  refused  to  give  up 
the  son,  and  Dean  could  not  have  had  the  benefit  (if 
thought  one)  of  that  material  part  of  the  arrangement, 
I  think  that  he  could  not  be  compelled  to  give  his  pro- 
perty to  a  person  whom  he  had  not  been  permitted  to 
educate,  though  he  had  stipulated  to  give  it  to  the  same 
person,  under  an  arrangement  by  which  he  was  to  be 
allowed  to  educate  him. 

On  the  whole.  I  consider  that  this  was  an  arrange- 
ment which,  if  not  performed  to  an  extent  to  alter  the 
condition  in  life  and  expectations  of  the  Plaintiff,  might 
have  been  put  an  end  to  by  an  agreement  between  Dean 
and  i/f/7,  and  I  think  that  the  evidence  shews  that  it 
was  put  an  end  to.  The  means  indeed,  or  the  arrange- 
ments made  between  the  parties  for  the  purpose,  do  riQt 
appear,  and  a  considerable  degree  of  mystery  hangs 
about  the  whole  transaction ;  but  it  being  clear  that  the 
condition  in  life  of  the  Plaintiff  was  never  altered,  and 
no  expectation  of  his  ever  defeated;  and  that  for  the 
several  years  after  the  date  of  the  deed,  during  which 
both  Hill  and  Dean  lived,  the  deed  was  not  acted  upon, 
I  think  there  is  sufficient  ground  to  presume  that  it 
was  abandoned,  and  that  with  respect  to  the  consider- 
ation, if  any  was  paid,  all  that  was  necessary  was  done 
mutually  to  release  the  parties;  and  I  think  that  this 
presumption  is  not  rebutted  by  the  single  fact,  that 
the  deed  itself  was  found  uncancelled  among  expired 

patents 
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18S9«        patents  and  other  documents  considered  to  be  wholly 

useless. 

Bill  dismissed. 


AflSrmed  by  the  Lord  Chancellor,   December  24th, 
18S9. 


Jfdff30. 

Where  a 
Plaintiff  wil- 
fully misre- 
presents bis 
place  of  resi- 
dence on  the 
record,  be  will 
be  ordered  to 

g*ve  security 
•r  costs,  but 
this  rule  does 
not  extend  to 
cases  where  it 
is  done  inno- 
cently and 
from  mere 
error. 


SIMPSON  V.  BURTON. 

rpHIS  bill  was  filed,  on  the  6th  of  Jime  18S9,  by 
Henry  Adam  Simpson^  described  as  *'  of  No.  S,  Be^ 
gents  Terrace^  Regent  Street^  Lambeth^  in  the  connty  of 
Middlesex,  water-gilder,"  and  by  James  Sin^fson  of  22^ 
Church  Street,  Lambeth  aforesaid,  plumber.'' 

It  was  now  moved  on  behalf  of  the  Defendant,  that 
the  Plaintifis  should  give  security  for  costs  on  the  ground 
that  they  had  incorrectly  described  their  residences  in 
the  bill. 

The  affidavit  in  support  of  the  application  shewed, 
that  at  the  time  of  filing  the  bill  neither  of  the  Plaintiffs 
were,  nor  had  they  been  for  some  time  previously,  resi- 
dent at  the  places  stated  on  the  bill. 

The  Plaintiff*  i£  A.  Simpson,  in  answer  to  the  appli- 
cation, made  an  affidavit  stating,  '^  that  at  the  time  of 
filing  the  bill,  and  some  time  previous  thereto,  he,  in 
consequence  of  his  being  engaged  in  different  parts  of 
the  neighbourhood  of  London,  in  his  business  of  water- 
gilder,  &c.,  bad  no  fixed  place  of  residence,  and  that 
the  place  mentioned  in  the  bill  was  the  best  address  he 
could  then  give,  and  the  only  one  where  he  was  likely 
to  be  heard  of  for  any  length  of  time." 

James 
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James  Simpson^  by  his  affidavit,  stated,  ^*  that  at  the        18S9. 
time  of  the  filing  of  the  bill  in  this  cause,  he  had  not     ^"^^^^^"^ 
any  settled  or  fixed  place  of  residence,  as  he  was  travel-  o. 

ling  about  the  country  to  get  his  livelihood,  and  could      BgRTOK. 
always  be  heard  of  at  No.  22,  Church  Street^  hambeth^ 
his  residence  stated  in  the  bill,  and  where  he  was  in  the 
habit  of  referring  for  his  address." 

They  both  stated  that  the  addresses  mentioned  in  the 
bill  were  given  for  the  reasons  stated,  and  not  in  order 
to  enable  them  to  evade  the  process  of  the  Court 

The  Defendant's  solicitor,  on  the  2d  oiJhdy^  applied  to 
the  Plaintifls'  solicitor,  by  letter,  for  their  addresses, 
who  stated  that  he  would  apply  to  the  Plaintifi,  and 
ascertain  if  they  had  changed  their  addresses ;  and  he 
accordingly  wrote  to  the  Plaintiff  H.  A,  Simpson^  ad- 
dressed to  him  at  No.  S.  Begenfs  Terrace.  On  the  Sd 
of  July  notice  of  this  motion  was  given,  and  shortly 
afterwards  H*  A»  Simpson  called  on  his  solicitor  in  con- 
sequence of  the  letter. 

The  present  residences  were  stated  in  their  affidavits. 

Mr.  Kindersleyj  in  support  of  the  motion. 

Mr.  Pemhertonj  contrd. 

Sandys  v.  Long  (a),  Fraser  v.  Palmer  (i),  Daniel  v. 
Sargon  (c),  were  cited ;  and  see  Bailey  v.  Gundrey  (d) 
and  Calvert  v.  Day.  {e) 


The 


(a)  S  My.  i  K.  487.    t.  c.         (c)  V.  C.  HU.  term,  1859. 
7  ^m.  140.  \d)  1  JCeenySS. 

{b)  sY.fC^  279.  le)  2  r.  ^  Col. Sir. 
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18S9.  7%^  Master  of  the  Rolls.    There  can  be  no  doubt 

that  It  is  the  duty  of  a  PlaintiflP  to  state  his  place  of 
residence  traly  and  accurately  at  the  time  he  files  his 
bill,  and  if,  for  the  purpose  of  avoiding  all  access  to 
him,  he  wilfully  misrepresents  his  residence,  be  will  be 
ordered  to  give  security  for  costs.     I  do  not  think  the 
rule  extends  to  a  case  where  he  has  done  so  innocently 
and  firom  mere  error.     The  Plaintiffs,  I  think  from  the 
evidence,  acted  wrong;  at  the  time  when  the  bill  was 
filed,  they  were  neither  of  them  residing  at  the  places 
stated  upon  the  record;  but  did  they  describe  them- 
selves wrong  with  a  view  of  misleading  any  person  ?    It 
appears,  that  when  the  Defendant  went  to  search  for 
them  at  the  places  stated  on  the  bill,  they  could  not  be 
found  there,  and  he  certainly  received  answers  which 
were  very  unsatisfactory ;  but  when  the  Defendant  ap- 
plied to  their  solicitor,  the  latter  wishing  to  comma- 
nicate  with  the  Plaintii&,  wrote  to  one  of  them  at  the 
very  place  designated  by  the  record ;  the  Defendant 
would  not  wait  for  the  answer^  which  did,  however^ 
come  in  consequence  of  the  letter  addressed  to  that 
place.     The  Plaintiffs  are  not  out  of  the  jurisdiction, 
their  residence,  which  was  found  by  means  of  the  de- 
scription on  the  record,  is  now  stated,  and  under  these 
circumstances,  I  think  that  I  ought  not  to  make  the 
order  asked;  seeing,  however,  at  the  same  time,  that 
these  Plaintiffs  have  not  truly  described  themselves  upon 
the  record  as  they  ought  to  have  done,  it  is  impossible 
for  me  to  give  them  any  costs. 
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WILLIS  V.  KIBBLE.  ^"^^  9- 


THE  testator  in  this  cause  by  his  will  densed  and  A  testator  de- 
Vised  And  bfi* 
bequeathed  all  his  real  and  leasehold  estates  to  gueathedhis 

John  Kibble  and  Joseph  Bandolph^  upon  certain  trusts,  for  freehold  and 

sale)  and  his  will  contained  the  following  clause:-—  estate  to  tius- 

<<  And  I  declare  that  my  said  trustees  respectively  shall  ^  he^^^ 

be  entided  to  have  and  receive  out  of  the  trust-monies  dared  that  his 

all  costs,  charges  and  ezpences,  fees  to  counsel,  and  for  gpectively 

advice,  and  for  professional  assistance,  and  loss  of  time,  ipould  be  en- 

that  may  be  paid,  incurred,  sustained  or  occasioned  in  and  receive, 

or  about  the  execution  of  the  said  trusts,  or  in  anywise  out  of  the 

''  trust-monies, 

relating  thereto.'*  all  costs, 

charges  and 

expences,  fees 

John  Kibble  was  a  land  agent    After  the  testator's  to  counsel  and 

death,  he  took  upon  himself  the  active  management  of  for  DrofV»>^ 


profc 

the  testator's  estates  and  property,  and  superintended  ^\o^^  as- 
y  •a  jir.t'-.  /•!  •     M^tancc,  and 

the  repairs,  &c.;  and  before  the  mstitution  of  the  suit  loss  of  time, 

had  effected  sales  of  forty-four  lots  of  the  property.  paid,  jnoirrcd, 

•^  r     r      J  sustained  or 

occasioned  in 
By  this  petition,  which  stated  he  had  been  employed  cxec^on  of 
one  hundred  and  thirty*  eight  entire  days,  besides  parts  the  said  trusts 
of  other  days,  in  the  execution  of  the  trusts  of  the  will,  relating  there- 
he  sought  a  declaration,  that  he  might  be  allowed,  in  ^^*"    ^^^  ^f 
passing  his  accounts,  the  sum  of  289/L  165.  for  hb  loss  was  a  land 
of  time,  at  the  rate  of  two  guineas  a  day.  surveyor,  and 

tended  the 

Mr.  Partyj  in  support  of  the  petition.  Md^Mfe'^^' 

the  estates: 

Mr.  Stinion  and  Mr.  T.  H.  Hallj  contra^  contended  that  was  entitled 

the  law  was  now  clearly  settled  that  a  trustee  was  not  ^  ?  compcn- 

.  sation  for  loss 

entided  to  a  remuneration  for  his  loss  of  time,  Moore  v.  of  time. 

Fraood; 
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Framd  (a) ;  that  the  compensation  *^  for  loss  of  time," 
referred  to  by  the  testator,  was  that  of  counsel  and  pro- 
fessional men  employed,  and  not  of  the  trustee. 

Mr.  Parry^  in  reply. 

'  The  Master  of  the  Rolls  considered  that,  upon  the 
terms  of  the  will,  the  petitioner  was  entitled  to  remu- 
neration for  his  loss  of  time,  and  that  it  must  be  referred 
to  the  Master  to  settle  the  amount;  but  as  the  petitioner 
had  made  no  claim  by  his  answer,  and  had  thus  given 
no  opportunity  of  referring  the  matter  to  the  Master, 
when  the  case  was  before  the  Court  on  a  former  oc- 
casion, he  must  pay  the  costs  of  the  petition. 

(a)  3  Mjfine  ^  Cr.  45.,  and  see  Col^»i  ▼.  Carey ^  pott. 


Aug.  10. 


MILLS  V.  FINLAY. 


£/  A/a/X^  a  client  de- 
posited with 
tiis  solicitor 


/,  C^yf 


/^    c/^.^ 


MR.  EDWARD  BICE  had   been  employed  as 
solicitor  for  the  Plaintiff,  Captain  Mills,  in  this 

thetitle^eeds  '^^[^  ^  ^^ich  Mr.  jB.  had  been  made  a  Defendant,  in 
oi  an  estate,  ^ 

to  secure  a       consequence  of  his  having  a  charge  on  the  shares  of 

then  du™  Mi7  Captain  Mills  and  his  sisters,  for  securing  any  advances 
certain  cosu     not  exceeding  2000/.     In  respect  of  this  charge^  Mr. 
Se  cSS^S  -Eiwri  Rice,  in  August,  1888,  received  2USL 
the  petition  of 

ordered  the  Captain  Mills  became  the  purchaser  of  certain  free- 

de^stobe      jjold  property  under  the  decree;   and  on  the  Sd  of 

dehvered  up 

to  the  client,    August  he  deposited  the  title-deeds  with  Mr.  E.  Rice, 

?n*to  Court  af   "^^  *'  ^^^  ^™®  '^°^®  signed  the  following  memoran- 
sum  sufficient  dum : 

to  cover  the 
solicitor's  clum,  and  directed  the  usual  taxation. 


^/ 
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dum  :  —  "  Mr.  Ricej  I  hereby  admit  myself  to  be  in-  1 839. 
debted  to  you  in  the  sum  of  five  hundred  and  thirty-one 
pounds,  four  shillings  and  four  pence,  exclusive  of  the 
costs  incurred  by  Gibbon,  and  of  completing  the  purchase 
of  the  freehold  houses  bought  by  me  at  the  sale  MiUs  v. 
Finka/,  and  do  hereby,  as  security  for  the  payment  thereof, 
with  5  per  cent,  authorize  you  to  obtain  and  retain  the 
title-deeds  relating  thereto,  upon  your  releasing  what,  if 
any,  security  you  may  have  against  me  personally,  on  the 
several  shares  of  my  late  sisters,  Louisa  and  Emmeline. 
This  memorandum  is  to  be  taken  as  subject  to  the  law- 
costs  being  examined  by  me,  and  in  the  event  of  any 
mistake,  to  be  corrected  accordingly. 

3d  August,  1838.  Jos.  Mills" 

Some  other  transactions  and  proceedings  took  place 
between  Captain  Mills  and  Mr.  Rice,  and  Captain  Mills 
afterwards  changed  his  solicitor.  Being  unable  to  obtain 
a  settlement  of  the  accounts  between  him  and  Mr.  Rice, 
he  presented  a  special  petition,  praying  that  on  payment 
by  him  into  Court  of  the  sum  of  350/.,  or  such  other 
sum  as  the  Court  should  direct,  Mr.  Rice  should  deliver 
up  the  title-deeds,  papers  and  writings,  belonging  to  the 
petitioner,  and  for  a  reference  to  the  Master  to  tax  the 
bills  of  Mr.  Rice,  and  ascertain  the  amount  due  to  him, 
in  respect  of  all  his  claims  from  the  petitioner,  and  for 
consequential  directions. 

Mr.  Pemberton  and  Mr. «/.  Moore,  for  the  petitioner. 

Mr.  Stinion,  contra,  contended  that  this  application 
was  irregular  in  form,  as  the  petitioner  might  have 
obtained  the  order  of  cburse  for  the  taxation  of  his 
solicitor's  bills,  without  coming  to  the  Court  on  a 
special  petition ;  and  secondly,  that  it  was  contrary  to 
the  practice  of  the  Court  to  order  the  delivery  up  of 

Vol.  I.  O  o  deeds 


* "«.  •  ■.  ^  ■  »• 


■•    % 
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deeds  deposited  as  a  security^  before  the  money  had 
actually  been  paid  into  the  hands  of  the  party  holding 
them  as  a  security,  (a) 

Mr.  Pembertorij  in  reply,  said  there  was  this  specialty 
in  the  case^^-it  was  a  dealing  between  a  solicitor  and 
his  client 

The  Mastbk  of  the  Rolls. 

I  do  not  consider  this  application  irregular :  a  solicitor 
holds  these  title-deeds  as  a  security  for  the  whole  of  his 
claim,  and  what  is  asked  is,  that  he  may  give  up  the 
deeds  on  payment  into  Court  of  a  sum  sufficient  to  cover 
that  claim.  This  being  done,  I  do  not  think  the  soli- 
citor ought  to  be  permitted  to  retain  the  deeds. 

I  have  no  doubt,  except  as  to  the  sum  to  be  paid 
into  Court  I  think  that  Mr.  Rice  has  a  right  to  have 
the  full  amount  paid  in;  and  if  he  will  inform  the 
Court,  by  affidavit,  that  the  sum,  which  appears  from 
the  affidavit  filed  in  support  of  the  petition  to  be  due,  is 
inadequate,  I  will  see  that  he  has  a  sum  paid  into  Court 
sufficient  to  cover  his  claim  and  to  secure  him.  He  is 
the  Plaintiff's  solicitor,  and  I  look  upon  him  wholly  in 
that  character  on  this  occasion. 


My  intention  is  that  he  should  have  full  security;  but 
it  would  be  unjust  to  allow  him  to  retain  his  client's 
title-deeds,  if  a  sum  of  money  sufficient  to  meet  the 
whole  of  his  demands  is  deposited  in  Court 

(«)  See  Lwesey  v.  Harding,  ant^^  345.,  and  the  cases  there  cited. 
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TAWNEY  V.  WARD.  J^^r. 

THOMAS  GHORST  TAWNEY,  the  testator  in  Atesutor 
this  cause,  at  the  date  of  his  will,   had   three  p|!|][!)efty  to^ 

infant  childreBi  I^omas.  James  and  Anne.  nii  wife  whOe 

unmamed, 
and  after  ber 

By  his  will,  he  gave  his  stock  in  the  fiinds  and  his  JSi^„'''  **" 
farm  to  a  trustee,  whom  he  also  appointed  executor,  on  ^  then  living:'* 
trusts,   which  he  declared  as    follows :  —  •*  First,   to  Jllldre^S livSj 
employ  Mr.  Webster  to  put  the  above  funds  and  farm  «t  that  time, 
under  the  care  of  the  Court  of  Chancery,  in  order  to  take,  unless 
my  said  trustees  payinir  all  the  interest  and  rent  as  they  ''  appeared 

^  XT  J     o  y    upon  the  con- 

become  due  to  my  dear  wife,  so  long  as  she  remains  un-  stnictioa  of 

married;   but  if  she  marries,  then  such  payments  to  J^ji^n^^ 
cease,  except  my  children,  as  seems  very  likely  and  I  effectuate  a 
hope,  will  live  with  their  mother,   then  a  handsome  appearing  iiT™ 
allowance  shall  be  continued  to  be  paid  so  long  as  my  p^her  parts  of 
said  child  or  children  shall  live  with  their  mother,  who,  words  **'  then 
upon  all  occasions  of  difficulty,  will  apply  to  their  ex-  J'^*^"  ?"*^ 

oellent  as  repugnant, 
or  to  be  quali- 
fied in  order  to  give  effect  to  other  words  inconsistent  with  them. 

A  testator,  having  three  children,  gave  his  property  to  his  wife  so  lobg  as  she 
lived  unmarried,  and  if  she  married  and  her  children  resided  with  her,  an  allow- 
ance was  to  be  made  to  her;  and  **  after  her  deceate  ike  iesiaior  bequeathed  hit 
property  equaify  between  his  ehUdren  then  living;'*  he  directed  his  farm  to  be 
allotted  as  part  of  his  son  Thoma^s  share,  and  "  he  wished  whoever  might  enjoy  his 
farm,  if  unfortunately  his  children  should  fail  of  heirs,"  should  take  his  name ;  and 
he  directed  his  daughter's  share  to  be  secured  for  her  separate  use.  The  son  died  in 
the  life  of  the  mother:  Held,  that  he  took  no  interest  m  the  propertv. 

The  testator  desired  hig  daughter's  share  to  be  secured  in  tne  tands^  and  for  his 
trustee  to  pay  her  the  dividends ;  and  he  wished  that  neither  the  principal  or  in- 
terest of  the  fupds  should  be  subject  to  the  control  of  any  husband  she  might 
marry,  but  that  the  same  should  stand  subject  to  her  will  only,  properly  executed^ 
whether  covert  or  sole,  at  her  decease;  held,  that  the  daughter  took  an  absolute 
interest  for  her  separate  use.  . 

A  feme  being  entitled  to  a  reversionary  interest  in  property  for  her  separate  use, 
both  she  and  her  intended  husband  separately  covenanted  to  settle  any  property 
which  she,  or  her  husband  in  her  right,  was  or  might  become  entitled  to,  upon  cer- 
tain trusts :  the  above  interest  having  fallen  into  possession,  held*  that  it  was  sub- 
ject to  the  trusts  of  the  settlemenL 

Oo  2 
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18S9.        cellent  mother  for  advice.     If  my  dear  wife  continues 

^'HT''^'^^     unmarried  she  shall  receive  the  whole  rent  and  divi- 
Tawnet 

V.  dends  as  long  as  she  lives ;  and  after  her  decease  I  be-^ 

queath  wy  property  equally  between  my  children  then 
living.  And  I  will  and  direct,  if  possible,  my  fiirm  may 
be  allotted  as  part  of  my  son  TTioma^s  share,  and  wish 
whoever  may  enjoy  this  farm,  if  unfortunately  my  children 
should  fail  of  heirs,  should  take  the  name  of  ^Taxxmey  ; 
and  after  the  order  of  reversion,  if  my  children  fail,  it 
shall  go  thus,  Thomas  Hardiman^  Francis  Hardimofij 
Tanjoney  Ctdlack^  William  Cutlack^  and  their  male  heirs, 
—  legal  male  heirs.  My  daughter's  share  I  would  have 
secured  in  the  funds  thus:  —  for  my  excellent  trustee 
and  friend  to  pay  her  the  dividends  as  they  become 
due ;  and  it  is  my  further  wil|  that  neither  principal  or 
interest  of  the  said  fund  here  bequeathed  shall  be  sub- 
ject to  the  control  or  debts  of  any  husband  she  may 
marry,  but  the  same  shall  stand  under  the  direction  of 
the  CJourt  of  Chancery,  subject  to  her  will  only,  pro- 
perly executed."  "  My  copyhold  lands  are  of  inherit- 
ance and  principally  bought  by  me,  but  I  have  made  a 
surrender  to  the  use  of  my  will,  though  my  son  Thomas 
would  take  them  without  a  will." 

The  testator's  three  children  survived  him :  Thomas 

attained  twenty-one,  but  died  in  January  1887,  in  the 

lifetime  of  the  testator's  widow ;  Elizabeth  Taixmey^  the 

*  widow  of  the  testator,  died  in  October  18S7;  and  James 

and  Anne  survived  her. 

Mr.  Pemberton,  Mr.  Kindersley  and  Mr.  O.  Anderdon^ 
on  the  behalf  of  the  PlaintifiT,  contended  that  Thomasy 
notwithstanding  his  death  in  the  lifetime  of  his  mother, 
acquired  a  vested  interest  in  a  third  share  of  the  testa- 
tor's property.     They  cited  Hdvograve  v.  Cartier(a)y 

Torres 

{a)  5Y,^  B,  79. 
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Torres  v.  Franco  {a),  Maitland  v.  Chalie  (ft),  Tucker  v, 
Harris  (c)i  Whatford  v.  Moore  {d)^  Woodcock  v.  Tke 
Duke  of  Dorset  {e)^  and  see  Wordsworth  v.  Wood^  post. 

Mr.  Tinney  and  Mr.  Tl/niffr,  contrd,  for  the  Defend- 
ant Mrs.  Proctor  (the  daughter  .^nn^),  insisted,  that  on 
the  death  of  the  testator's  widow,  the  whole  property 
vested  in  equal  shares  in  the  two  children  then  living. 

Mr.  Teedi  for  the  Defendant  Ward. 

Mr.  Pernbertonj  in  reply. 
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The  Mast£r  of  the  Rolls. 

Tlie  word  ^^  then,"  which  is  used  by  the  testator, 
refers  to  the  time  of  his  wife's  death ;  and  the  children 
who  were  living  at  that  time  are  the  only  children  to 
take  under  the  gift,  unless  it  should  appear,  that  upon 
the  true  construction  of  the  whole  will,  and  to  effectuate 
a  clear  intention  appearing  in  other  parts  of  it,  the 
words  *^  then  living"  ought  to  be  rejected  as  repugnant, 
or  to  be  qualified  in  order  to  give  effect  to  other  words 
inconsistent  with  them* 


Julgi^n 


The  testator  gave  the  income  of  his  property  to  his 
wife  for  life,  only  in  the  ev0nt  of  her  continuing  unmar- 
ried ;  in  the  event  of  her  marrying,  he  directed  that  her 
income  should  cease^  unless  his  children  should  live 
with  her,  in  which  case  he  wished  a  handsome  allow- 
ance to  be  made ;  he  has  not  directed  what  was  to  be 
done  with  any  part  of  the  income,  in  the  event  of  his 

wife 


(a)  1  Rms.  4-  M.  649. 
{b)  6  Mad  243. 
[c)  5Sim.65S, 


{d)  7  Sim,  574.;  and  5  Mylne 
Sf  a  870. 

(e)  5  B.  C,  C,  569» 
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18S9.  wife  marrying  and  all  or  any  of  the  children  not  chooa- 
ing  to  live  with  her.  It  is  evident  from  this  and  other 
parts  of  the  will,  that  he  had  taken  a  very  imperfect 
view  of  the  contingencies  which  a  prudent  man  would 
have  provided  for;  but  the  only  question  is,  whether 
there  is  any  thing  in  this  or  the  other  clauses  of  the  will 
inconsistent  with  the  words  ^^  then  living,**  as  describing 
the  children  who  were  to  take  on  the  death  of  his  wife ; 
and  I  think  that  all  which  can  be  collected  from  this 
clause  is,  that  the  testator  wished  an  allowance  to  be 
made  to  his  wife  for  such  of  bis  children  as.  should  be 
living  and  residing  with  her  after  a  second  marriage. 
He  has  not  provided  any  maintenance  for  the  children 
during  their  mother  s  widowhood,  or  for  such  children 
as  might  not  reside  with  her  after  her  marriage ;  and  I 
think  that  no  inference  as  to  the  time  of  vesting  can  be 
deduced  from  so  imperfect  a  direction  as  this. 

Having  bequeathed  his  property  equally  between  his 
children  living  at  the  death  of  his  wife,  he  had  par- 
ticular regard  to  the  shares  of  his  son  Thomas  and  hb 
daughter  Anne:  he  wished  TTumas  to  have  the  farm 
allotted  in  his  share,  and  he  wished  his  daughter's  share 
to  be  secured  in  the  fimds,  and  l^e  gave  special  direc- 
tions as  to  each. 

As  to  the  son's  share  he  says,  '*  I  will  and  direct,  if 
possible,  my  farm  may  be  «allotted  as  part  of  my  son 
Thomais  share,  and  wish  whoever  may  enjoy  this  &rm, 
if  unfortunately  my  children  should  fail  of  heirs,  should 
take  the  name  of  Taxtmey;  and  after  the  order  of  rever- 
sion, if  my  children  fail,  it  shall  go  thus :  —  TTiomas 
Hardimanj  Francis  Hardiman^  Tawney  Cutiackf  William 
Cuilackj  and  their  male  heirs  —  l^;al  male  heirs. 

Upon  this  it  may  be  observed,  that  if  the  share  of 
Thomas  had  been  intended  to  vest  on  the  testator's 

death. 
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death,  there  would  have  been  no  contingency,  and  no 
difficulty  in  ordering  that  the  farm  should  be  taken  as 
part  of  it,  and  that  whatever  might  be  the  testator's  real 
meaning  when  he  used  the  subsequent  words,  there  is 
no  inconsistency  in  applying  them  to  the  event  of  Tho^ 
mas  or  the  other  children  surviving  the  widow. 

As  to  the  daughter's  share  the  testator  says,  that  he 
would  have  it  secured  in  the  funds  thus :  —  '^  for  my  ex- 
cellent trustee  and  fiiend  to  pay  the  dividends  as  they 
become  due ;  and  it  is  my  further  will  that  neither  prin* 
cipal  or  interest  of  the  said  funds  here,  bequeathed  shall 
be  subject  to  the  control  or  debts  of  any  husband  she 
marries ;  but  the  same  shall  stand  under  the  direction 
of  the  Court  of  Chancery,  subject  to  her  will  only, 
properly  executed,  whether  covert  or  sole,  at  her  de- 
cease." 

• 

It  is  very  improbable  that  the  testator  should  intend 
to  make  the  provision  for  his  daughter  (who  might 
marry  and  die  leaving  children  in  the  lifetime  of  her 
mother)  wholly  depend  on  the  contingency  of  her  sur- 
viving the  mother.  It  is  more  probable  that  the  testator 
wholly  overlooked  several  possible  consequences  of  that 
which  he  was  directing;  and  I  cannot  say  that  his 
having  done  so,  and  the  fact  that  many  inconveniences 
might  have  ensued  from  his  using  the  words  *^then 
living,"  afford  a  reason  for  rejecting  them,  or  qualifying 
their  plain  and  direct  meaning;  and  I  think  that  I 
ought  to  declare,  that  according  to  the  true  intent  of 
the  will,  Thomas^  having  died  in  the  lifetime  of  the 
testator's  widow,  did  not  acquire  any  interest  in  the  tes* 

tator's  estate,  {a) 

•  Two 

(a)  Affirmed  by  the  Lord  Chancellor,  JanMory  1840. 
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1839*  Two  further  questions  arose  in  this  cause. 


The  testator 
desired  his 
daughter's 
share  to  be 
secured  in  the 


onlyi  properly  exectdedj  wliether  covert  or  sole,  at  her 
decease." 


The  testator,  by  his  will,  made  the  following  direc- 
tion as  to  the  share  of  his  daughter :  **  My  daughter's 
Jfdy  25,  24.    share  I  would  have  secured  in  the  funds  thus,  for  nay 
excellent  trustee  and  friend  to  pay  her  the  dividends  as 
they  become  due ;  and  it  is  my  further  will  that  neither 
principal  or  interest  of  the  said  funds  here  bequeathed 
fundsTand  for  shall  be  subject  to  the  control  or  debts  of  any  husband 
**"  h"Jl^  di-  ^^^  ™*y  marry,  but  the  same  shall  stand  under  the 

▼idends;  and    direction  of  the  Court  of  Chancery,  subfect  to  her  will 
he  wished  that 
neither  the 
principal  or 
interest  of  the 
funds  should 
be  subject  to 
the  control 
of  any  hus- 
band she 
might  marry, 
but  that  the 
same  should 
stand  subiect 
to  her  will 
only,  properly 
executed, 
whether  co- 
vert or  sole, 
at  her  de- 
cease: Held, 
that  the 


By  the  settlement  made  on  the  marriage  of  Anne 
Tawtiey^  the  daughter  of  the  testator,  with  Mr.  Proctor^ 
dated  in  1826,  after  reciting  the  title  of  Anne  Tawney 
to  certain  other  funded  and  leasehold  property  therein 
particulary  specified;  and  after  therein  reciting,  ''that 
the  said  Anne  Tawney  would  also,  under  or  by  virtue 
of  the  will  of  her  late  father,  Thomas  G.  Tawney  de- 
ceased, become  entitled,  in  the  event  of  her  surviving 
her  mother,  to  one  third  part  or  share,  or  some  greater 
part  or  share,  of  certain  personal  estate  and  effects,  and 
daughter  took  of  certain  copyhold  estates  or  the  value  thereof  in 
interest  for       money,  but  that  the  share  of  the  said  Anne  Tawney 

her  separate     therein,  was  directed  by  the  said  testator  to  be  secured 
use. 
A  feme  be-    in  the  funds  thus,  viz.  for  his  trustee  to  pay  her  the  di- 

ing  entitled  to  yijends  as  they  became  due ;  and  that  it  was  his  will 
a  reversionary  ^  ^       ^  ' 

interest  in        that   neither   principal  or   interest   of  the   said   funds 

should  be  subject  to  the  control  or  debts  of  any  hus- 
band she  married,  but  that  the  >ame  should  stand  under 

the 


property  for 
her  separate 
use,  both  she 
and  her  in- 
tended hus- 


band sepa- 
rately covenanted  to  settle  any  property  which  she,  or  her  husband  in  her  right 
might  become  entitled  to,   upon  certain  trusts :  the    above  interest  having  fallen 
into  possession.  Held,  that  it  was  subject  to  the  trusts  of  the  settlement. 
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the  direction  of  the  Court  of  Chancery,  subject  to  her  1839. 
ivill  only,  properly  executed,*  whether  covert  or  sole,  at 
her  decease;"  and  after  further  reciting,  that  on  the  treaty 
for  the  said  marriage,  it  was  agreed  that  the  other  property 
particularly  specified  should  be  transferred  to  trustees, 
and  that  JTiomas  Proctor  and  Anne  Tawney  should  enter 
into  the  covenants  thereinafter  on  their  parts  contained ; 
the  other  property  particularly  specified  was  assigned  to 
trustees,  upon  trust  for  the  wife  for  life,  for  her  separate 
use,  without  power  of  anticipation ;  with  remainder  to 
the  children  of  the  marriage ;  with  remainder  over.  And 
Thomas  Proctor^  for  himself,  &c.,  and  Anne  Tawney, 
for  herself,  &c.,  covenanted  with  the  trustees,  that 
in  case  the  said  intended  marriage  should  be  had  and 
solemnized,  they  would  well  and  effectually  convey  to 
trustees  '^  all  such  real  and  all  such  personal  estate  and 
effects  whatsoever,  other  than  the  personal  estate  and 
effects  therein-before  assigned  and  mentioned  -to  be 
transferred  as  aforesaid,  as  the  said  Anne  Tawney  then 
was,  or  at  the  time  of  the  solemnization  of  the  said  in- 
tended marriage  might  be  seized  of  or  entided  unto,  or 
as  she,  or  the  said  Thomas  Proctor  in  her  right,  might,  at 
any  time  or  times  during  the  said  intended  coverture, 
become  seized  of  or  entitled  to,  in  possession,  reversion, 
remainder  or  expectancy,"  upon  trust  to  sell  and  invest 
the  produce  thereof  and  stand  possessed  of  the  secu- 
rities, upon  the  same  trusts  as  were  therein-before 
declared  of  the  other  property  particularly  specified, 
thereinbefore  transferred  and  assigned. 

Two  questions  were  raised  on  these  instruments; 
first,  as  to  the  nature  of  the  interest  of  Anne  Tawney 
under  the  w*ill  of  her  father ;  and  secondly,  whether  that 
interest  was  bound  by  the  covenant  contained  in  the 
settlement  made  on  her  marriage. 

On 
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On  the  one  hand  it  was  contended,  that  by  the  terms 
of  the  gift,  Mrs.  Proctor  took  an  absolute  interest  in  the 
property,  which  therefore  became  subject  to  the  trusts 
of  her  marriage  settlement;  EUon  y.  Shephttrd{d) 
Hales  V.  Margenm{h)i  in  the  former  case,  property 
being  given  to  a  feme  caoerl  for  her  separate  use,  and 
whenever  she  should  die,  to  be  absolutely  in  her  own 
power  to  dispose  of  by  will,  &c.,  to  any  person,  with  a 
gift  over  in  case  of  failure  of  appointment,  it  was  held, 
that  the  property  '^  was  to  all  intents  and  purposes  the 
absolute  property  of  the  married  woman,  as  fully  as  any 
married  woman  could  enjoy  an  absolute  gift,  and  merely 
qualified  in  respect  of  her  situation  as  a  married  woman, 
lest  upon  her  death  it  should  go  to  her  husband."  It 
was  said  that  this  decision  was  the  stronger,  as  there 
was  a  gift  over  in  default  of  appointment. 


On  the  other  hand,  it  was  contended,  that  the  daugh- 
ter took  a  life  interest  only,  with  a  power  of  appoint- 
ment by  her  will,  and  that  being  settled  to  her  separate 
use,  it  was  not  subject  to  the  trusts  of  the  settlement  {c) 

Mr.  Pembertony  Mr.  G.  Turner^  Mr.  Titmeyj  Mr. 
Busk  and  Mr.  G.  Richards^  for  different  parties. 


The  Master  of  the  Rolls  was  of  opinion,  that  the 
daughter  took  an  absolute  interest  for  her  separate  use, 
and  that,  therefore,  the  property  was  subject  to  the  trusts 
of  her  marriage  setdement 


(a)  1  Bro.  C,  C.  S3i. 

(b)  5  Fet,  S99.,  and  see  ArcM- 
bald  y.  Wrighi^  9  Sim,  161.,  and 
the  cases  there  cited* 

(c)  See  7%omton  y.  Brighl, 


9  Mylne  4*  Cr.  S54.;  and  Doug- 
las  V.  Congreve,  1  Keen,  425.; 
Grt^ey  v.  Humpage,  ante  p.  46. ; 
and  James  v.  Durant,p6st, 
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TAYLOR  V.  SCRIVENS.  •^««*  «• 

TN  this  case  it  was  alleged,  that  the  Accountant-  Acheqaeof 
'''  General's  cheque  given  to  the  solicitor  for  his  costs,  aDt-General 
and  dated  in  April  1888,  had  been  accidentally  de-  J^"  ^Heged  to 
stroyed,  and  it  was  stated  to  be  the  practice  of  the  Ac-  accidentally 
countant-General's  oflBce  not  to  issue  a  second  cheque,  ^^^^^ 
except  authorized  by  the  Court.  It  was  also  stated  to  though  not 
be  the  practice  not  to  pay  the  Accountant-General's  the  evidence 

cheques,  if  more  than  a  year  old.  of'**  destruc- 

tion, directed 

the  issue  of  a 

Mr.  WiUcock  now  applied  to  the  Court  for  an  order  new  cheque, 

for  issuing  a  second  cheque;  relying  on  a*case  of  StruU  ^h*atth^th^ 

V.  Finch  (a) ;  the  application  was  supported  by  affidavits,  cheque,  being 

'^'^  i-f  ^  more  than  a 

year  old, 

ne  Master  of  the  Roixs  said,  that  the  evidence  of  would  not  be 

*^  .  paid  if  pre- 

the  destruction  of  the  cheque  was  unsatisfactory,  but  he  sented. 

should  make  the  order,  on  the  ground  of  the  practice  of 

not  paying  the  Accountant-General's  cheques  'after  the 

expiration  of  a  limited  time. 

(a)  L.  C.  85th  Nov.  1837. 


TENCH  K).  CHEESE.  ^f^  *J- 

Aug,  7. 

THIS  was  a  case  of  exceptions  for  impertinence,  taken  An  exception 
to  the  farther  answer  of  the  Defendant  Cheese,  to  !PliT?!f.^"i^ 

'         nence  must  oe 

the  Plaintiff's  bill  filed  for  the  administration  of  the  real  supported  m 

,  iot6t  or  will 
and  fail  alto- 
gether. 
Where^  by  the  bill,  a  Defendant  is  called  upon  to  set  forth,  in  the  ordinary  form, 
and  without  any  limitation  bdng  suggested  by  the  Plaintiff  a  schedule  of  deecis  in  his 
possession,  it  is  not  impertinent  to  state  the  names  of  the  parties  to  the  deeds,  in 
addition  to  the  dates  and  description  of  the  estates  to  which  they  relate. 
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and  personal  estate  of  a  testator,  and  for  the  appoint-' 
ment  of  a  new  trustee. 

By  the  bill  the  Plaintiff  called  upon  the  Defendant, 
in  the  usual  manner,  <^  to  set  forth  a  full  and  true  list  or 
schedule "  of  all  the  deeds,  papers  and  writings  relat- 
ing to  the  matters  in  question  which  were  in  his  posses- 
sion or  power. 

The  Defendant  annexed  to  his  first  answer,  a  sche- 
dule of  deeds,  making  no  admission  as  to  the  possession 
of  any  specific  vouchers  or  papers,  but  admitting  gene- 
rally that  he  had  divers  papers,  &c.,  without  specifying 
them,  which  he  offered  to  produce,  alleging  that  they 
were  very  numerous,  and  could  not  be  set  out  with- 
out great  and  unnecessary  expense.  This,  answer  not 
being  satisfactory,  the  Plaintiff  took  six  exceptions  for 
insufficiency,  on  that  as  well  as  other  grounds :  one  of 
such  exceptions  related  to  the  books  and  papers. 

The  Defendant  put  in  a  further  answer,  the  schedule 
of  deeds  annexed  to  which  occupied  more  than  seventy 
brief  sheets  of  paper,  and  was  in  the  following  form :  — 

As  to  all  those  three  pieces  or  parcels  of 
land,  situate  at  A.  in  the  county  of  B. 

July  15  and  16,  18S0.  —  Indentures  of  lease  and  re- 
lease of  these  dates  [the  release  made  between  J.  D. 
of  C  in  the  East  Indies^  Esq.,  by  J.  H.  T.  of  S. 
in  the  county  of  Middlesex^  Esq.,  his  attorney  of 
the  first  part,  J.  S.  of  the  city  of  H.j  Esq.,  of  the 
second  part,  F.  L.  B.  of  the  same  place,  gentleman, 
of  the  third  part,  and  A.  JV-  of  L.  Houses  in  the 
county  of  Hereford^  Esq.,  of  the  fourth  part,  and 
A.  W.  of  L.  HousCf  in  the  county  of  Hertford^  Esq.^ 

of  the  fifth  part.] 

My 
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J%ily  16th,  1830.  —  Bond  of  indemnity  of  this  date 
[from  the  said  J.  Z).  /.  and  W.  fV.  B.  of  London^ 
Esq.,  to  the  said  «7.  &,  against  Mrs.  Z).'s  Nght  to 
dower.] 
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The  other  deeds  relating  to  the  same  property  here 
followed,  and  were  set  out  in  the  same  manner. 

As  to  the  other  properties,  the  same  method  was 
observed  in  the  setting  out  the  title  deeds  relating  to 
them. 

The  Plaintiff  complaining  that  the  deeds  therein  men- 
tioned were  described  too  minutely,  filed  exceptions  for 
inipertinence,  insisting  that  the  parts  between  brackets 
had  been  unnecessarily  set  forth,  and  were  impertinent* 
The  form  in  which  the  exceptions  for  impertinence  were 
taken,  was  very  similar  to  that  in  Wagztcfffy.  Bryan  (a), 
namely,  that  from  a  particular  word  in  a  particular  page 
of  the  office  copy  to  a  stated  word  in  a  subsequent  page, 
the  answer  was  impertinent 

The  exceptions  were  432  in  number,  and  it  appear- 
ing  that  about  forty-six  of  them  related  to  repetitions  of 
descriptions  which  were  contained  in  the  schedule  to 
the  first  answer,  those  exceptions  were  submitted  to  and 
allowed ;  the  remaining  exceptions,  about  382  in  num- 
ber,  were  disallowed  by  the  Master^  and  were  brought 
before  the  Court  on  exceptions  to  his  report. 

Mr.  Pemberton  and  Mr.  Beavan^  for  the  Plaintiff. 

Mr.  KiTidersley  and  Mr.  Heberden^  for  the  Defendant. 


The 


(a)  1  Run.  4r  My.  88. 
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1839.  The  Master  ^  the  Rolls  said,  he  would  enquire  as 

to  the  practice ;  he  had  some  recollection  of  a  practice 
of  statiAg  in  the  bill  the  extent  of  discovery  required, 
sometimes  asking  for  the  dates  only,  and  sometimes  the 
short  material  contents  of  the  deed ;  sometimes  it  was 
expressly  stated  that  neither  the  contents  or  names  of 
parties  or  dates  were  required  to  be  set  forth,  where  it 
was  apprehended  that  the  interrogatories,  if  not  so 
strained,  would  lead  to  a  schedule  like  the  present. 


Aug.  7.  7^  Master  of  the  Rolls. 

Upon  consideration  of  the  exceptions,  and  of  the 
matter  of  which  they  complain,  it  appears  that  many  of 
the  descriptions  of  the  deeds  are  unnecessarily  prolix, 
and  contain  particulars  not  absolutely  necessary  for  the 
distinct  specification  of  the  deeds,  and  in  that  sense  parts 
of  them  may  be  considered  impertinent;  but  by  the  rule   , 
established  in  Wc^stqff'  t.  Bryan  (a),  and  ever  since  acted 
upon,  each  exception  for  impertinence  must  be  supported 
in  toiOj  or  must  fail  altogether ;  and  consequently,  if  any 
part  of  the  matter  complained  of  as  impertinent,  is  not 
so,  the  whole  exception  fails,  though  some  part  of  the 
matter  complained  of  be  in  fact  impertinent;  and  upon 
the  application  of  this  rule  to  the  numerous  exceptions 
in  this  case,  the  whole  question  is  reduced  to  this,  whe- 
ther a  schedule  of  deeds,  which  the  Defendant  is  called 
upon  to  set  forth  in  the  ordinary  form,  and  without  any 
limitation  being  required  or  suggested  by  the  Plaintiii^ 
is  impertinent,  because  the  Defendant,  in  describing  the 
deeds,  has,  in  addition  to  tlie  date  of  the  deed,  and  the 
estate  or  subject  to  which  it  relates,  set  forth  the  names 
of  the  parties.     The  Plaintiff  contends,  that  the  De- 
fendant having  mentioned  the  estate  to  which  the  deed 

relates, 
(a)  1  Rui$.  4*  Mj^ue,  80. 
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relates,  ought  not  to  describe  the  deed  otherwise  than 
by  stating  the  date,  and  that  it  is  impertinent  to  add  the 
names  of  the  parties.  The  Defendant  insists,  that  in 
many  instances,  it  is  absolutely  necessary,  for  the  distinct 
specification  of  the  deed,  to  name  the  parties,  and  that 
it  is  not  impertinent  to  do  so  in  any  case. 

And  when  the  question  is  reduced  to  that  which  I 
haye  mentioned,  I  think  it  clear  that  the  Defendant  is 
right  It  may  often  happen,  and  there  are  some  in- 
stances of  it  in  this  case,  that  there  are  different  deeds 
of  the  same  dates  relating  to  the  same  property,  and 
there  are  various  cases,  in  which  a  sufficient  specification 
can  only  be  aflPorded  by  the  names  of  the  parties,  and 
in  which,  for  the  want  of  the  names,  the  Plaintiff  might 
except  for  insufficiency. 

The  matter  complained  of  in  these  exceptions  is,  in 
many  instances,  unnecessarily  prolix,  in  stating  the  de- 
scriptions as  well  as  die  names  of  the  parties,  and  other* 
wise;  but  considering  it  not  to  be  impertinent  to  state 
the  names  of  the  parties,  and  applying  the  rule  laid 
down  in  Wagstaff  v.  Bryan^  I  am  of  opinion  that  all 
these  exceptions  must  be  over-ruled. 

Exceptions  over*ruled* 


18S9. 


As  to  what  amounts  to  im- 
pertinence, see  Ft,  Reg.  ( WyaU) 
385.;  GUb,  For,  Rom.  S09. ; 
Fmkottlti  y.  Pauavanif  9  Vet. 
sen.  S3 ;  AisagerY.Johntim,  4  Vet. 
217.;  Coffin  v.  Cooper^  6  Vet. 
514. ;  Lord  St.  John  v.  Lady  St. 
John,  11  Vet,  5S6.;  Norway  y. 
Rome,  I  Mer,, 547.;  French  y. 
Jackoj  I  Mer.  557.  D. ;  Sedey  y. 
JBoehm,  8  Mad.  176.;  Beaumont 
y.  Beaumont,  S  Mad,  51.;  The 
Earl  of  PortemoiUh  v.  FeUowtt 


5  Mad.  450.;  SUudc  y.  Evant^ 
7 Price,27S.n.;  McMorrity.El' 
Hot,  8  Pri.  674.;  Parker  y.  Fairlie, 
lS.^S.  895. ;  Lowe y.  WiiiiamM, 
2S./t  S.  574. ;  Del  Pont  v.  De 
Tattet^  1  7ttni.4-  R.  486.;  Bally 
y.  mmanu,  1  M*  CM.  St  T.  554.; 
Corbet  y.  Tottenham,  1  Ball  4*  B. 
69. ;  Gompertz  y.  Best,  1  F.  4* 
ColL  114.;  Wagstaff  y.  Bryan, 
1  Rut*.  Sf  M.2B.;  Anon.  1  MyL 
4>  Cr.  78.;  aud  see  Beamed  Or^ 
den,  69. 165. 


A^C^. 
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June  28, 29.  GREENWOOD  V.  WAKEFORD. 


The  trustee  of  I)  Y  the  settlement  made  on  the  marriage  of  the 
settlem^t  fendants,  Mr.  and  Mrs.  Wakeford^  some  freeholds 

concurred  in    ^nd  money  in  the  funds  were  settled  upon  Mrs.  Wake'- 

a  breach  of  , 

trust,  by  lend-  ford  for  life,  with  remainder  to  Mr*  Wakefbrd  for  Iife» 

ing  the  fund  ^j^j^  remainder  to  the  children  of  the  marriage ;  and  the 

band  on  a  settlement  contained  a  power  for  the  trustees,  with  the 

wfOTanteTby  direction  in  writing  of  Mr.  and  Mrs.  Wakeford,  to  lend 

the  .settle-  the  trust  monies  to  Mr.  Wakeford^  on  the  security  of  his 

ment :  Held,     ,        ,    , 

that  the  re-       D^nd  alone. 

presentatives 

of  such  trustee 

could  main-         The  limitations  of  the  freehold  property  were  as  fbl- 

^"  ^t  th        ^ovis :  it  was  granted  and  released  by  the  husband  to 

husband  and     the  trustees,  their  heirs  and  assigns,  to  the  use  of  the 

cettmt  que        husband  and  his  heirs  until  the  solemnization  of  the  in- 

truitf  for  the    tended  marriage ;  and  after  the  solemnization  thereof  to 
restitution  of      ,  n    %  -^  i    .     i    .  t         - 

the  fund.         the  use  of  the  said  trustees,  their  heirs  and  assigns 

T"*V>rd'^  during  the  life  of  the  intended  wife,  upon  trust  to  re- 

as  against  the  ceive  the  rents  and  pay  the  same  to  her  for  her  separate 

caorictouslv  "^ »  ^^^^  remainder  to  the  use  of  the  husband  for  life ; 

to  refuse  to  with  remainder  to  the  use  of  the  same  trustees  during 

ifthey  find  the  ^^^  ^^^^  ^^  ^^^  husband,  in  trust  to  preserve  contingent 
f™*'  ®*J^5®      remainder^ ;  with  remainder  to  the  use  of  the  children 

complicated     of  the  marriage,  with  certain  limitations  over. 

questions  not 
in  contempla- 
tion when  they       The  trustees  lent  a  part  of  the  trust  monies  to  Mr. 

tiusrthejr  *  *  Wakeford  on  his  promissory  note,  and  without  obtaining 

have  a  right  the 

to  come  to 

this  Court  to  be  relieved  from  it. 

Devise  by  testator  "  of  all  the  lands  and  hereditaments  vested  in  him  as  trustee 
or  mortgagee  in  fee/'  held  to  pass  trust  estates  vested  in  the  testator,  but  not  in 
fee. 
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the  consent  in  writing  required  by  the  terms  of  the  set- 
tlement. The  trustees  aflerwards  died:  John  Bowie 
was  the  survivor  of  them. 

John  BowUf  the  surviving  trustee,  by  his  will,  ap- 
pointed the  Plaintiffs  his  executors;  and  by  a  codicil, 
after  declaring  that  the  devise  in  the  said  will  contained, 
of  the  residue  or  remainder  of  his  real  estate  was  not 
intended  to  include  any  estate  vested  in  him  as  a  trustee 
or  mortgagee  in  fee^  the  testator  gave  and  devised  unto 
the  Plaintiffs,  their  heirs  and  assigns,  ^*  all  the  lands  and 
hereditaments  vested  in  him  as  trustee  or  mortgagee  infeeP 

On  the  death  of  the  surviving  trustee,  the  trust  money 
was  still  in  the  hands  of  the  Defendant,  Mr.  Wakeford; 
several  irregularities  existed  as  to  the  trust  estate,  and 
the  settlement  contained  no  power  to  appoint  new  trus- 
tees applicable  to  the  existing  state  of  circumstances. 
This  bill  was  filed  by  the  executors  and  devisees  of  the 
will  of  the  surviving  trustee,  John  Bowle^  to  have  the 
trust  fund  in  the  hands  of  Mr.  Wakeford  restored,  for 
the  correction  of  the  irregularities  existing  as  to  the 
trust  estate^  and  for  the  appointment  of  new  trustees. 

Mr.  Pemherton  and  Mr.  Bird,  for  the  Plaintiffs,  cQn- 
tended,  that  the  Plaintiffs  were  justified  by  the  state  of 
the  trust  estate  in  coming  to  the  Court;  that  the  estate 
of  the  Plaintiffs'  testator  was  subject  to  liability;  and 
that  it  was  impossible  to  administer  that  estate,  until 
that  liability  had  been  disposed  of.  , 

Mr.  Kindersley  and  Mr.  WiUcocky  for  Mr.  Wakeford^ 
contended,  that  the  Plaintiffs  had  no  equity,  estate  or 
interest  to  entitle  them  to  support  this  bill;  that  the 
testator  having  concurred  in  the  breach  of  trust,  was 
equally  liable  with  the  Defendant,  Mr.  Wakeford^  and. 

Vol.  I.  P  p  therefore. 
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Wakeford. 
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18S9.        therefore,  that  it  was  not  competent  for  him  in  his  life- 

^^"^^^'*^^     time,  and  it  was  not  competent  for  bis  representatives 
Greenwood  •        i  / 

V.  now,  to  apply  to  this  Court  to  be  relieved  from  the  coo- 

Wakeford.  sequences  of  his  breach  of  trust,  {a)  IThe  Mastsr  of 
the  Rolls.  Can  there  be  any  doubt  that  if  two  per- 
sons concur  in  a  breach  of  trust,  and  one  alone  derive 
the  profit,  the  other  has  a  right  to  relief  against  him  ?] 
The  proper  remedy  in  this  case  would  be  on  the  security 
which  the  Plaintiffs'  testator  has  taken  from  the  Defend- 
ant, namely,  an  action  to  recover  on  the  promissoiy 
note ;  the  Plaintiffs  had  no  right  to  come  into  equity, 
making  the  cesHtis  que  trust  parties. 

It  is  attempted  to  sustain  this  bill,  on  the  ground 
that  it  was  necessary  for  the  appointment  of  new  trus- 
tees. If  the  Plaintiffs  are  trustees,  they  have  no  right 
to  relieve  themselves  from  their  duties  at  the  expense  of 
the  estate,  for  they  might,  on  the  death  of  their  tes- 
tator, have  repudiated  the  trusts  and  disclaimed  the  trust 
estate ;  if  they  are  not  trustees,  they  have  no  right,  a^ 
strangers,  to  institute  a  suit  for  the  appointment  of  new 
trustees.  The  codicil  of  the  testator  did  not  pass  the  * 
trust  estate  to  the  Plaintiffs. 

Mr.  Temple  and  Mr.  Hinds^  for  Mrs.  Wakeford  and 
her  daughter,  concurred  in  the  opposition  to  the  Plain- 
tiffs' bill. 

Mr.  Whitmanhy  for  the  co-heiresses  of  the  surviving 
trustee  who  had  been  made  parties. 

Mr.  Pembertonj  in  reply,  cited  Coventry  y.  Coventfy(b); 
and  see  Howard  v.  Rhodes,  {c) 

The 

(a)  See  Jacnb  v.  Lucat^  ante,  (b)  1  Keen,  758. 

439.  (c)  1  Keen,  SSI, 
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The  Master  of  the  Rolls  (after  stating  the  t^ettle- 
ment). 

Mr.  John  Bamle  died  on  the  25th  of  April  18S6,  and 
the  present  Plaintiffs  becoming  his  representatives,  had 
the  duties  and  the  responsibilities  of  their  testator  cast 
upon  them.     Application  was  made  to  them  by  Mr. 
Wakefordy  or  some  member  of  his  family,  to  appoint 
new  trustees;  this  application  necessarily  induced  an 
inquiry  respecting  the  trust,  and  the  consequence  of  that 
inquiry  was,  to  find  that  there  was  nothing  relating  to 
the  trust  in  the  condition  in  which  it  ought  to  have  been, 
pursuant  to  the  deeds  by  which  the  trust  was  created ; 
the  consequence  also  was,  to  find  that  there  had  been 
various  dealings  with  the  »trust  property  between  the 
trustees  and  Mr.  Wakefot-d^  the  tenant  for  life.     It  is 
quite  unnecessary  to  go  into  a  detail  of  the  various  cir- 
cumstances that  have  happened;  it  is  sufiicient  to  say 
the  trust  property  was  very  much  altered  in  condition, 
and  that  the  alteration  had  been  made  in  a  manner  in- 
consistent with  the  trusts.     From  this  situation  of  things 
these  parties  found  that  the  estate  of  their  testator  was 
necessarily  subject  to  very  great  responsibility :  referring 
for  instance  to  the  one  case  as  to  the  stock,  as  to  which 
there  was  a  power  of  advancing  money  to  the  husband 
upon  his  bond,  with  the  consent  in  writing  of  his  wife: 
the  stock  it  appears  had  been  sold  out,  and  the  pro- 
duce had  been  advanced  to  the  husband,  without  any 
consent  in  writing  of  the  wife,   and  without  tlie-  bond. 
The  state  of  the  family  was^  that  there  was  one  child,  an 
infant,  and  the  legal  possibility  of  future  issue  of  the  mar- 
riage.    The  stock  having  been  sold  out  for  the  purpose 
of  tlie  produce  being  advanced  to  the  husband  in  a  man- 
ner not  warranted  by  the  settlement,  this  infant  had, 
beyond  all  doubt,  a  right  to  insist  that  a  breach  of  trust 
had  been  committed,  and  to  require  the  stock  to  be  re- 

Pp  2  placed. 


18S9. 


GaSENWOOD 

V. 

Wakefo&d. 
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GaEBNWOOO 

Wakbfobd. 


placed.  The  representatives  of  the  surviving  trustee, 
finding  themselves  in  this  situation,  were  naturally  de* 
sirous  of  relieving  the  estate  of  their  testator  from  the 
responsibility  which  they  found  it  thus  subjected  to. 
There  was  a  clear  demand  arising  from  a  breach  of 
trust,  in  which  their  testator,  it  is  true,  had  concurred, 
but  in  which  he  had  concurred  for  the  use  and  convenience 
of  Mr.  Wake/brdj  the  husband.  I  own  I  am  rather  sur- 
prised to  find  it  alleged,  even  in  argument,  that  persons 
placed  in  the  situation  of  these  Plaintiffs,  are  not  entitled 
to  apply  to  this  Court  for  relief;  at  any  moment,  a  bill 
might  have  been  filed  against  them  by  the  wife  or 
daughter  by  their  next  friends,  calling  on  them,  as  re- 
presenting the  estate  of  the  testator,  to  replace  that  which 
had  been  lent  to  Mr.  Wakeford^  the  husband ;  and  I  con- 
ceive it  to  be  clear,  that  they  had  a  right  to  proceed 
against  the  husband,  f6r  the  purpose  of  having  this  mat- 
ter set  right.  Even  if  the  bill  had  been  filed  by  the  wife 
and  daughter,  and  the  husband  together  with  the  estate 
of  the  deceased  trustee  had  been  called  on  to  answer  the 
breach  of  trust,  the  estate  of  the  deceased  trustee  would 
have  had  a  right  to  indemnity  from  the  husband.  The 
Plaintifis  finding  this  and  the  other  irregularities  which 
have  been  stated,  —  finding  the  trust  in  such  a  situation 
that  it  was  impossible  for  them  to  clear  the  estate  of  their 
testator  from  responsibility  without  the  assistance  of  this 
Court,  accordingly  file  their  bill,  stating  these  circum- 
stances, and  desiring  to  have  the  stock  replaced ;  and 
on  their  tnotion  the  money  is  brought  into  Court.  At 
the  time  the  bill  was  filed,  the  daughter  was  an  infant ; 
she  has  now  come  of  age,  and  can  exercise  her  own  dis- 
cretion on  the  subject;  and  the  only  persons  now  in- 
erested  in  the  property,  are  the  husband,  the  wife,  and 
the  daughter,  who  has  now  attained  her  age  of  twenty- 
one.  Though  there  is  a  possibility  of  future  issue  in 
contemplation  of  law,  yet  Mrs.  Wakeford  is  now  of  such 

an 
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an  age  as  to  make  it  appear  satisfactorily  enough  that 
there  will  be  no  future  issue,  and  that  no  further  interest 
can  arise.  The  wife  and  daughter  now  appear  by  their 
counsel,  and  do  not  desire  these  funds  to  be  restored, 
the  consequence  of  which  is,  that  the  Plaintiffs  are,  by 
that  act,  relieved  from  the  responsibility  to  which  they 
were  liable;  this  renders  it  unnecessary  for  them  to  pro- 
secute the  suit  further  than  for  the  purpose  of  being 
relieved  from  future  responsibility.  In  respect  of  the 
personal  estate,  the  fund,  having  been  brought  into  Court, 
is  safe,  and  nothing  is  therefore  asked  with  respect  to  it. 
In  respect  of  the  real  estate  the  Plaintifis  still  ask  relief; 
the  security  for  the  mortgage  money  is  vested  in  them, 
and  they  desire  to  be  relieved  from  it ;  what  is  wanted, 
is  somebody  to  whom  they  can  safely  convey  that  legal 
estate ;  and  they  have  a  right  to  be  relieved  from  further 
responsibility  in  this  respect. 


1839. 


Greenwood 

p. 
Wakefoiu). 


With  respect  to  the  devised  estates,  it  appears  to 
me  on  the  construction  of  the  codicil,  that  the  devisees 
take  the  legal  estate :  they  are,  therefore,  entitled  to  have 
somebody  to  whom  they  can  safely  convey  it. 


Then  comes  the  question  as  to  the  costs  of  the  suit 
The  opinion  I  entertain  on  this  subject  is  this,  and  I 
have  often  stated  it,  that  if  a  trustee  undertakes  the  per* 
formance  of  a  trust,  he  is  not  entitled,  as  against  the 
estate  he  has  undertaken  to  protect,  to  exercise  a  mere 
caprice,  and  without  any  assignable  reason  say  that  he 
will  no  longer  continue  a  trustee.  On  the  other  hand, 
if  the  trustee  finds  the  trust  estate  involved  in  intricate 
and  complicated  questions,  which  were  not  and  could 
not  have  been  in  contemplation  at  the  time  when  the 
trust  was  undertaken,  he  has,  in  consequence  of  that 
change  of  circumstances,  a  right  to  come  to  the  Court 
to  be  relieved ;  and  the  Court  will  judge  whether  the 

Pp  S  circumstances 
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Greenwood 

r. 
Wakefobd. 


circumstances  were  such  as  to  make  it  fair  for  him  to 
decline  acting  longer  upon  bis  own  responsibility.    Xbere 
is  certainly  some  difference  between  the  person  who  has 
undertaken  the  trust  and  tbe  representatires  of  such 
person ;  but  in  this  case  I  am  of  opinion,  that  even  if 
Mr.  John  Bowie  had  come  here  and  had  desired  to  be 
relieved  from  this  trust,  in  the  situation  into  which  it 
had  got  by  his  acts  or  concurrence,  but  for  the  benefit 
and  accommodation  of  Mr.  Wakeford^  he  would   hav«» 
been  entitled  to  the  favourable  consideration   of  the 
Court  in  this  respect*  I  have,  therefore,  no  doubt  about 
tbe  costs  in  this  suit     It  is  not  fit  that  the  trustee 
should  have  the  trust  estate  involved  in  complication 
and  diflSculty  for  the  accommodation  of  one  of  the 
cestuis  que  trust,  and  then  not  to  be  able  to  get  relieyed 
from  it  without  paying  the  whole  costs  of  the  suit  to 
which  the  same  ce^i  que  trust  is  a  party  resisting  tbe 
relief.    The  bill  must  be  dismissed  with  costs  against  the 
co-heiresses  of  the  testator,  to  whom  the  legal  estate 
would  have  descended  if  it  had  not  passed  by  tbe  devise 
in  the  codicil.   I  am  of  opinion  it  did  pas^  by  the  codicil, 
but  I  think  that  it  was  by  no  means  a  question  perfectly 
clear;  and  I  therefore  think  it  was  right  for  the  Plaintifis 
to  bring  the  co-heiresses  here  to  have  it  settled.     The 
Plaintiff  are  entitled  to  have  their  costs,  either  against 
the  fund  or  against  the  husband. 


By  arrangement,  the  costs  of  all  parties  were  ordered  to  be  paid 
out  of  the  trust  fund. 


CASES  IN  CHANCERY,  58S 

^..^^i^^^U     rA^^.A^B.  18S9. 


I 


OLIVER  V.  BURT.  Jum%a. 

N   this  case  a  sum  of  money  had  been  paid  into  The  proper 
Court,  and  the  matters  in  difierence  having  been  re-  "hiing  mone? 

ferred  to  arbitration,  the  arbitrator  made  his  award  de»  p^^  of  Court 
y       \  y  ^«  is  by  petition: 

termmmg  the  rights  to  the  money.  but  the  righu 

of  the  parties 

mi         I     1  I  1.1  «  having  been 

Tnere  had  been  no  decree  m  the  cause,  and  ascertained  by 

arbitration, 

and  no  decree 

Mr.  CoU  now  applied,  by  motion  supported  by  affi-  having  been 

davits,  for  payment  of  the  money  out  of  Court,  relying  q*^^  In^this 

on  Heathcote  v.  Edwards,  {a)  case  ordered 

payment  of 
.  money  out  of 

TTie  Master  of  the  Rolls  was  of  opinion  that  the  ^<*"5*  "P^" 

,   ,  motion. 

proper  mode  of  obtaining  money  out  of  Court  was  by 
petition,  and  that  it  was  only  in  a  very  clear  case  that  it 
could  be  done  by  motion ;  the  affidavits,  however,  ap- 
pearing satisfactory,  his  Lordship,  under  the  circum- 
stances, ordered  the  payment. 

(a)  Jacobs  504.,  and  see  Anonymous,  4  Mad.  928* 


FOX  V.  SUWERKROP.  July  icr. 

TN  this  case,  a  bill  bad  been  filed  on  behalf  of  infants,  fhe  Master 
by  W*  D.  their  next  friend,  and  on  motion  made  on  a  suit  insti- 

behalf  of  two  of  the  Defendants,  it  was,  on  the  19th  of  ?*^*^??  ^ 

half  of  infants 

December  was  impro- 
perly insti- 
tuted, and  ought  not  to  be  prosecuted :  it  was  dismissed,  with  costs  to  be  paid  by 
the  next  friend. 

Pp  4 
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1839.  December  ISS?,  referred  to  the  Master,  to  enquire  and 
state  to  the  Court,  whether  thb  suit  was  properly  insti- 
tuted, and  whether  it  would  be  fit  and  proper,  and  for 
the  benefit  of  the  Plaintifis,  that* this  suit  should  be 
further  prpsecuted ;  and  in  case  the  Master  should  find 
that  it  would  be  for  the  benefit  of  the  said  infant  Plain- 
tifis, that  further  proceedings  should  be  taken  in  this 
suit,  then  that  he  should  enquire  and  state  to  the  Court, 
whether  W.  Z).  was  a  proper  person  to'  be  their  next 
friend ;  and  if  he  should  be  of  opinion  that  W.  £>•  was 
not  a  proper  person,  then  that  he  should  approve  of 
some  other  person,  as  the  next  friend  of  the  infants,  to 
have  the  conduct  of  this  suit,  in  the  place  and  stead 
of  W,  Z). ;  and  all  further  proceedings  in  this  suit  were 
stayed  in  the  mean  time. 

The  Master  made  his  report,  stating  that  he  was  of 
opinion,  **  that  this  suit  was  not  properly  instituted,  and 
that  it  would  not  be  fit  or  proper,  or  for  the  benefit  of 
the  Plaintifis,  that  the  same  should  be  further  prose* 
cuted." 

The  next  friend  took  exceptions,  which  were  over- 
ruled. 

A  petition  was  now  presented  by  the  Defendants, 
praying  that  the  bill  might  be  dismissed,  with  costs  to 
be  paid  by  the  next  friend. 

Mr.  Pembertouj  in  support  of  the  motion. 

Mr.  Stuart^  contra,  contended  that  this  could  not  be 
done  on  petition :  it  would  be  imposing  a  fine  on  the 
next  friend,  who  did  not  appear  to  have  been  actuated 
by  any  dishonest  motives.     That  the  proceedings  having 

already 
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already  been  stayed,  the  justice  of  the  case  would  be        1 839. 
satisfied  by  allowing  the  matter  to  remain  as  it  was. 

The  Master  of  the  Rolls.  The  Court  has  given 
great  latitude  in  allowing  bills  to  be  filed  in  the  name  of 
infants  by  persons  assuming  the  character  of  next  friend, 
it  is,  therefore,  the  more  necessary  to  see  that  this  liberty 
should  not  be  abused.  In  this  case  it  has  been  ascer- 
tained that  the  suit  has  been  improperly  instituted,  and 
there  is  no  evidence  of  circumstances  affording  any  ex- 
cuse for  its  institution ;  I  have,  therefore,  no  hesitation 
in  saying,  that  the  bill  must  be  dismissed,  with  costs  to 
be  paid  by  the  next  friend. 


ORDER. 

His  Lordship  doth  order,  that  the  Plaintiffs'  bill  do 
stand  dismissed  out  of  this  Court,  and  that  W.  Z>.,  the 
next  friend  of  the  Plaintifis,  do  pay  to  the  Defendants 
their  costs  of  and  occasioned  by  this  suit,  and  of  and 
occasioned  by  the  application  of  the  19th  day  of  Z)e- 
cember  1837,  and  the  reference  thereby  directed,  and  of 
this  application  and  consequent  thereon,  to  be  taxed  by 
the  Master. 
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jH/y89.  SALE  V.  SALE. 

In  a  clear  cane,  raiHIS  was  a  motion  made  on  behalf  of  a  sole  Defea- 
ing  of  opinion  dant,  that  the  bill,  which  had  been  filed  in  the 

that  a  suit  had  in^me  of  infants  by  a  next  friend,  might  be  dismissed  or 

been  com- 

menced  by  the  taken  off  the  file,  with  costs  to  be  paid  by  the  next  firiend 
"?'t"t"**  personally,  or  for  a  reference  to  the  Master  to  enquire^ 
mote  his  own    whether  it  had  been  brought  for  the  benefit  of  the  infants 

fortrfncfiJ  ftfid  was  proper  to  be  prosecuted. 

of  the  infants, 

and  without  a        T^^  application  was  supported  by  affidavits. 

reference  to, 

the  Master, 

dismissed  it,  Mr.  Pemberton  and   Mr.  Purvis^  in  support  of  the 

be^^  tdT  tb  ^^^^^^9  asked,  that  as  the  facts  appepired  clear  on  the 
next  friend,      affidavits,  the  bill  might  be  dismissed  at  once  with  costs, 

as  in  cases  of  this  sort  great  expenses  were  incurred, 
first,  in  the  preliminary  discussion  before  the  Court  in 
obtaining  the  reference,  secondly,  in  the  proceeding 
before  the  Master,  and  ultimately,  in  the  discussion  in 
Court  upon  the  application  to  confirm  the  Master's  re- 
port, yet  all  these  discussions  usually  proceeded  on  the 
same  facts. 

Mr.  Cooper  and  Mr.  Slintorij  for  the  next  friend,  con- 
tended that  this  was  not  a  case  in  which  the  summary 
jurisdiction  of  the  Court  ought  to  be  exercised  on 
motion,  either  by  staying  the  suit  or  by  reference  to  the 

Master. 

The  Master  of  the  Rolls.  I  am  perfectly  aware 
how  constantly  this  Court  has  thought  it  right,  and  how 
necessary  it  is,  to  protect  persons  who  file  bills  in  equity 
for  the  benefit  of  infants;   it  is  quite  necessary  that 

proper 
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proper  suits  should  be  protected;  but  in  proportion  as  1839. 
it  is  necessary  to  protect  suits  of  that  sort,  it  is  necessary 
to  take  care  that  crafty  persons  do  not  take  advantage 
of  the  privilege  and  file  bills  purely  for  their  own  benefit, 
and  purely  for  the  purpose  of  creating  costs  for  the 
benefit  of  no  one  concerned  in  the  cause.  [His  Lord- 
ship then  went  through  the  facts  of  the  case,  and  came 
to  the  following  conclusion.]  I  have  never  seen  an 
attempt  more  crafly,  and  at  the  same  time  more  coarse, 
to  defraud  infants.  I  am  perfectly  satisfied  that  this 
suit  is  filed  not  for  the  benefit  of  the  infants,  but  to 
promote  the  views  of  the  person  who  styles  himself  the 
next  friend  of  the  infants,  and  that  being  so,  I  apprehend 
there  can  be  no  doubt  of  the  jurisdiction  of  this  Court, 
and  that  it  ought  to  be  exercised  in  such  a  case  as  this. 

It  matters  little  what  the  nature  of  the  suit  is ;  when 
a  party  comes  here  using  the  privil^e  of  acting  on  the 
behalf  and  as  the  next  friend  of  infants,  it  is  his  bounden 
duty  to  shew,  that  he  really  acts  for  the  benefit  of  the 
infants,  and  not  to  promote  purposes  of  his  own.  This 
bill  must  be  dismissed,  with  costs  to  be  paid  by  the  next 
friend. 
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1839. 


April  12.22. 


TREVELYAN  v.  WHITE. 


nriHE  facts  and  arguments  in  this  case  appear  ia  his 


X 


Lordship's  judgment 


A  decree  was 
made  against 
A,  B^  setting 
aside,  as  frau- 
dulent a  pur- 
chase by  an 
agent  from  his 
principal;  and  a 
reconveyance, 
and  the  usual 
accounts  of 
rents  and  pur- 
chase-money 
were  directed, 
in  which  an 
allowance  was 
to  be  made  for 
substantial  re- 
pairs and  last- 
ing improve- 

sold  and  con-'  defendants,  Laiouche  v.  Lord  Dunsany{b)^  and  ChamUy 

veyed  part  of    y.  Lord  Dunsanv  (c) ;  and  that  a  Plaintiff  has  no  riirht  to 
the  property,  ,  '^  ^  '  .         ,         /  .      • 

make  a  person  a  party  to  a  suit  unless  he  can  obtam  a 


Mr.  Pemberton  and  Mr.  S.  Sharpe^  for  the  Plaintiff. 

Mr.  Treslooe,  contrdf  for  the  Defendants  White  and 

Major. 

Mr.  Swanslon,    Mr.  G.  Richards^  Mr.  KingUike  and 
Mr.  JP.  Goldsmid,  for  the  other  Defendants. 

The  cases  cited  were,  as  to  a  purchase  pendente  litef 
SorreU  v.  Carpenter,  {a)    As  to  accounts  between  Co- 


decree  against  him,  Fetch  v.  DaUon.  (d) 

The  Master  of  the  Rolls. 

On  the  2d  of  May  1 788,  the  late  Sir  John  Trevebfon 
conveyed  certain  estates  to  James  Charter^  who  after- 
wards 


pendente  Ute, 
and  died  be- 
fore the  ac- 
counts were 
completed;  a 
supplemental 
bill  was  filed 
against  the 
purchasers, 
and  the  heir 
and  personal 
represent- 
atives of  il.^.; 
the  bill 
charged  that 
the  pur- 
chasers, in 

case  of  eviction,  claimed  compensation  out  of  the  estate  of  A.  B,  The  conveyances^ 
pendente  lite,  being  set  aside :  Held,  that  the  purchasers  were  entitled  in  this  suit, 
as  against  their  Co-defendants,  the  personal  representatives  of  A.  B,,  to  an  order 
for  the  repayment  of  their  purchase-money,  and  were  entitled  as  against  the 
Plaintiff  to  an  allowance  for  substantial  repairs  and  lasting  improvements,  but 
that  no  greater  relief  could  be  given  them  in  this  suit.  Held  also,  that  the  heir 
and  personal  representatives  were  proper  parties  to  the  supplemental  bill. 


{a)  2  P.  WilUamt,  48S. 

{b)  I  Sch,^Lef.  137. 

(c)  2  Sch,  ^  Lef,  690. ;  and  see 


Eccletion  v.  Lord  Skelmendal€f 
an/^,  p.  396. 
(rf)  8  Price,  12. 
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wards   conveyed   the   same   to    Thomas   Charter ^  from        1839. 
whom  they  descended  to  Thomas  Malet  Charter.  Ir^^^*^ 

•^  Trevelyan 


In  IBS?)  Sir  John  Trevelyan  alleged  that  the  convey- 
ance had  been  obtained  from  him  by  the  fraud  of 
Thomas  Charter;  and  he  filed  his  bill  to  be  relieved, 
and  to  have  a  reconveyance  from  Thomas  Malet 
Charter. 

The  suit  having  abated  by  the  death  of  Sir  John 
Trevelyan,  was  revived  by  his  son  Sir  John  Trevelyan, 
the  Plaintiff  in  this  cause ;  and  by  the  decree,  dated  the 
2d  of  June  18359  it  was  declared,  that  the  conveyance 
of  the  2d  day  oi  May  1788  was  fraudulent,  and  ought 
to  be  set  aside;  and  the  Plaintiff  undertaking  to  confirm 
any  sales  made  before  the  filing  of  the  original  bill,  an 
enquiry  was  directed  what  part  of  the  estates  had  been 
sold,  and  to  whom,  and  for  what;  and  Thomas  Malet 
Charter  was  directed  to  reconvey  to  the  Plaintiff  such 
parts  of  the  estates  as  had  not  been  sold ;  an  account 
was  then  directed  to  be  taken  of  rent  and  of  purchase- 
money  received  by  the  Charters,  and  of  purchase-money 
paid  to  Sir  John  Trevelyan,  and  of  money  expended  for 
substantial  repairs  and  lasting  improvements,  paid  by 
them;  interest  was  to  be  charged,  and  annual  rests  were 
to  be  made  in  taking  the  accounts,  and  either  party  was 
to  pay  the  other  what  should  be  found  to  be  due. 

After  this  decree  was  made,  Thomas  Malet  Charter 
died,  leaving  Ellis  James  Charter  his  heir-at-law ;  and 
the  suit  was  revived  against  the  persons  entitled  to  his 
real  and  personal  estate,  and  the  accounts  are  in  course 
of  prosecution. 

In  this  state  of  things  a  supplemental  bill  is  filed 
against  John  White  and  James  Major,  and  persons  in- 
terested 


V. 

White. 
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18S9.        terested  under  them,  allying,  that  after  the  suit 
^J;^'"^'^^'^     instituted,  White  took  a  conveyance  of  part,  and  Mq/or 
V.  a  lease  oF  other  part  of  the  property  in  question,  from 

Whitb.  llamas  Malet  Charter^  and  praying  that  such  convey- 
ance and  lease  may  be  declared  to  be  void,  and  that  the 
instruments  may  be  delivered  up  to  be  cancelled,  or  that 
the  parties  may  reconvey ;  and  further  praying,  that  all 
necessary  accounts  may  be  taken,  and  that  the  bill  may 
be  taken  to  be  a  supplemental  bill  to  the  original  bill 
against  Thomas  Malet  Charter^  and  the  bill  of  revivor 
and  supplement  against  the  persons  entitled  to  his  real 
and  personal  estate. 

To  this  bill,  not  only  the  purchasers  and  their  in- 
cumbrancers, but  also  the  representatives  and  persons 
entitled  to  the  estate  of  Thomas  Malet  Charter^  are  made 
parties. 

The  purchasers  object  to  the  evidence,  as  not  suffi- 
ciently proving  that  the  lands  purchased  are  part  of  the 
lands  comprised  in  the  fraudulent  conveyance  obtained 
by  Thomas  Charter  from  Sir  John  Trevelyan.  On  the 
whole,  I  think  that  the  evidence  is  sufficient ;  and  if  it 
be  so  considered,  it  is  admitted  tliat  the  Defendants, 
the  purchasers,  have  no  defence  against  the  Plaintiff's 
demand ;  and  they  insist,  that  they  are  entitled  in  this 
suit  to  be  indemnified  out  of  the  estate  of  Thomas 
Malet  Charter^  as  against  their  Co-defendants.  On  the 
other  hand  the  Defendants,  who  are  interested  in  the 
estate  of  Charter ^  insist  that  they  ought  not  to  be  parties 
to  this  suit  at  all ;  and  although  they  have  taken  no 
objection  by  their  answer,  they  insist  that  the  bill  ought 
to  be  dismissed,  as  against  them.  They  allege,  that  it 
was  not  necessary  or  proper  to  make  them  parties  to  a 
proceeding,  instituted  for  the  purpose  of  establishing  a 
clear  and  undoubted  right  against  the  purchasers ;  that 

the 
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the  purchasers  are  entitled  to  no  relief  against  them, 
and  that  they  cannot  be  required  to  indemnify  the  pur- 
chasers in  this  suit. 

.At  the  time  when  the  original  suit  was  instituted,  the 
legal  estate  in  the  lands  which  are  in  question  in  the 
supplemental  suit  was  vested  in  Thomas  Malet  Charter. 
By  the  decree  he  was  ordered  to  convey  the  same  lands, 
and  to  account  to  the  Plaintiff  for  the  rents  thereof 
which  he  had  received. 

By  the  transfer  which  he  had  made,  pendente  lite^  he 
had  disabled  himself  from  obeying  the  decree.  If  his 
act  in  this  respect  had  been  known  before  the  decree, 
the  purchasers  might  have  been  made  parties  to  the 
original  suit,  and  suitable  relief  would  have  been  given 
by  the  decree :  Mr.  White  would  have  been  ordered  to 
reconvey  the  estate  conveyed  to  him,  Mr.  Major  and 
Mr.  Charter  would  have  been  ordered  to  reconvey  the 
demised  estate,  and  Mr.  Charter  might  have  been  or- 
dered to  account  for  the  rent  which  he  might  have 
received  if  he  had  not  executed  the  conveyance  and 
lease. 


^91 


1839. 

TttEVELYAN 

White. 


The  Plaintiff,  either  not  knowing  of  the  transactions, 
or  not  choosing  to  delay  his  suit,  by  bringing  the  pur- 
chasers before  the  Court  previously  to  the  hearing,  ob- 
tained his  decree  against  Mr.  Charter^  and  revived  it 
against  Mr.  Charter*s  representatives,  without  making 
the  purchasers  parties ;  but  he  was  entitled  to  the  benefit 
of  the  decree  against  the  purchasers  pendente  lite^  and  it 
was  only  by  filing  his  bill  against  them,  that  he  could 
obtain  a  reconveyance,  and  get  back  the  lands  leased 
to  Major.  I  conceive  that  Ellis  James  Charter^  to  whom 
the  estate  of  Thomas  Malet  Charter  has  descended,  ought 
to  join  in  the  reconveyance  with  Major  and  those  claim- 
ing 
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18S9.        ing  under  him;  and  that  For  the  purpose  of  obtainiDg 

,^;^"**^^^^^     such  joint  reconveyance,  Ellis  James  Charier  is  properly 

t;.  made  a  party  to  this  suit. 

White. 

And  considering  the  nature  of  the  original  salt,  and 
oFjthe  decree  therein  made,  that  accounts  are  pending 
which  may  lead  to  and  require  an  account  of  the  assets 
of  Thomas  Malet  Charter^  that  in  this  suit  the  Plaiotifi* 
appears  to  me  to  be  entitled  to  an  account  of  the  rents 
of  these  estates,  which  Thomas  Malet  Chartery  or  those 
claiming  under  him,  might  have  received  if  the  lands 
had  not  been  sold  or  leased,  I  think  that  the  personal 
representatives  of  Thomas  Malet  Charter  are  also  proper 
parties  to  this  suit 

I  have  more  difficulty  in  determining  what  relief  can 
be  afforded  to  the  purchasers  in  this  suit  The  bill  ex- 
pressly charges,  that  they  claim  compensation  (a)  :  to 
this  charge  no  defence  is  made,  and  1  apprehend  it  to 
be  clear,  that  they  are  entitled  to  compensation  in  some 
form  or  other.  If  they  ask  from  Chartet^s  estate  no 
more  than  repayment  of  the  purchase-money,  and  obtain 
from  the  Plaintiff  an  allowance  for  substantial  repairs 
and  lasting  improvements,  I  incline  to  think  that  relief 
may  be  given  in  this  suit ;  if  more  is  asked,  I  am  afraid 
that  assistance  cannot  be  given  here. 

(a)  "  Charges  that  John  White  -  and   compensation   out  of   the 

claims,    in    case    he    shall    be  assets    of   said   Thomas    MaUt 

evicted  from  the  property  com-  Charter,  for  all  loss,  injury  and 

prised  in  the  before-mentioned  damage  which  shall,  by  reason 

lease  of  the  7th  July  1828,  to  of  such  eviction,  be  sustained  by 

have  an  adequate  recompense  him." 
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1839. 


WHITTEM  V.  SAWYER.  Aug.  c,  7. 

TN  this  case  Mr.  Parker^  a  banknipt,  in  right  of  his  A  wife  estab- 
wiFe,  was  entitled  to  trust  funds  which  were  the  sub*  right  to  a  set- 

ject  of  this  suit.     Mrs.  Parker  insisted  on  her  equity  to  tlement,  as 

.1  against  her 

have  s  settlement  as  against  the  assignees  of  her  husband,  husband's  as- 

and  it  was  arranged  that  half  the  funds  should  be  con-  e^^'ofone* 

ceded  by  the  assignees  for  that  purpose.  half  of  the 

fund:  Held, 
that  she  could 

On  settling  the  minutes  of  the  decree,  not  afterwards 

waive  the 
making  of  the 

Mr.  G.  Tldwr,  on  behalf  of  the  wife,  submitted  that  settlement  so 

as  to  defeat 

she  could  how  waive  her  right  to  have  the  sum  set-  the  rights  of 
tied,  and  he  proposed  that  it  should  be  carried  over  to        cniwen. 
the  joint  account  of  the  husband  and  wife :  he  cited 
Fenner  v.  Taylor  (a),  Murray  v.  Lord  Elibank.  {b) 

The  Master  of  the  Rolls  thought  that  the  agree^ 
ment  enured  for  the  benefit  of  the  children  of  the  mar- 
riage, and  that  the  wife  could  not  waive  the  settlement, 
but  said  he  would  look  into  the  cases  cited. 


The  Master  of  the  Rolls,  after  referring  to  Barker       Aug.  7. 
V.  Lea  (c),  held  that  there  must  be  a  reference  to  the 
Master,  to  approve  pf  a  proper  settlement  of  the  fiind. 

(a)  s  Run.  4r  Myl.  190.    See         (6)  10  Vet.  84.,  and  13  Ve$.  1. 
Oroves  v.  Ciarke,  I  Keen^  132.;  (c)  6  Mad.  330. 

Uoyd  V.  Wiiaanu^  1  Mad.  450.; 
Stemmeixy.Halkmi  1  G/.j- J.64. 


Vol.  I.  Qq 
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July  1.  BIERDERMANN  o.  SEYMOUR. 

It  18  the  duty  PTIHE  bill  was  filed  in  18S8,  by  the  legal  personal 
to  come  fully  representatives  of  the  testator,  J.  W.  Bierdamuttm 

prepared  at  /^q^  Qf  ^hom  was  hb  heir)»  and  was  amended  in  18S4. 
the  heanng,       ^  .  .i*,  •  i-rx*.* 

to  ask  the        It  stated  certain  specinc  bequests,  made  to  the  Hefend- 

Court  for  a  ^^^  Louisa  Ann  Seymour  and  her  children,  by  the  will 
if  he  is  not  so  of  the  testator,  dated  in  18S5,  and  a  codicil  dated  in 
thc^s^V**  1827.  The  bill  then  stated  « that  the  said  testator  made 
pears  defective  and  published  a  second  codicil  to  his  said  will,  bearing 
fault,  it  is  then  date  the  5th  of  February  1834,  but  it  is  not  material  to 

a  matter  of  ^^  ior^  any  part  of  the  same;"  and  it  then  proceeded 
discretion  or  ''  *  "^ 

indulgence  to    to  allege,  that  the  Defendant  Louisa  Ann  Seymour  had. 

f^°'  to"BUD-  without  the  assent  of  the  Plaintifis,  taken  possession  of 

ply  the  defect,  the  articles  specifically  bequeathed  to  her,  and  <*  the  whole 

came  on  and  ^^  ^^^  aforesaid  particulars  being  liable  to  pay  and  satisfy 

was  ordered  ^he  said  testator  s  debts,"  they  had  applied,  but  in  vain, 

for  want  of  to  her  to  give  up  the  same  to  Plaintifis.   The  bill  prayed 

parties;  It  was  ^^  account  of  the  personal  estate  and   efiects  of  the 

brought  on  a  ^ 

second  time,     testator  which  had  come  to  the  hands  of  the  Defend- 

r^aSonf  and  ^^^  Louisa  Ann  Seymour^  or  of  any  person  by  her 

statements  in  order  or  for  her  use,  and  that  she  might  be  compelled 

found  so  de-  ^  account  for  the  same ;  and,  if  requisite,  that  the  usual 

fective,  as  to  accounts  might  be  taken  of  the  testator's  personal  estate^ 

Court  making  the  Plaintifis  ofiering  to  come  to  all  proper  accounts. 

a  decree,  and 

the  suit  was 

again  defective       The  cause  came  on  for  hearing  in  May  1835,  when  it 

pwtiw"\he  ^^  ordered  to  stand  over,  with  liberty  for  the  Plaintiffi 

Court  gave  to  amend  their  bill,  by  adding  parties  as  they  might  be 

leave  to  set  advised.     The  Plaintifis  amended,  but  finding  that  they 

the  record  had  not  then  brought  all  the  necessary  parties  before 

right,  but  only  o  u 

on  the  terms  the 

of  their  paying 
the  Defendants  the  costs  of  the  former  and  of  the  present  hearing. 
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the  Court,  they  obtained  liberty  from  the  Lord  Chan-       1839. 
cellor.  asnia  to  act  on  the  leave  to  amend,  by  addine  J^^^^"^^^^ 
the  parties  so  omitted,  {a)      The  Plaintiffs  amended  v. 

their  bill,  by  introducing  the  following  statement  after  Skyuoue. 
the  recital  of  the  will  and  codicils ;  viz.  **  That  the  said 
will  and  codicils  were  executed  to  pass  real  estate,  and 
the  same  contained  devises  of  real  estates  of  which  the 
testator  was  seized,  and  charges  upon  the  same,  which,  as 
Plaintiffi  are  advised,  it  is  not  material  to  set  forth,  as 
by  the  said  will  and  codicils  or  the  probate  thereof,  and 
which  for  greater  certainty  Plaintiffs  refer,  when  pro- 
duced, will  appear."  The  Plaintifls  also  added  several 
persons  as  parties  Defendants,  some  of  whom  were 
legatees,  and  the  others  were  described  in  the  bill  in 
these  words :  *'  The  said  other  Defendants  are  devisees 
under  the  said  testator's  will,  who,  it  is  insisted,  are 
interested  in  and  are  necessaiy  parties  to  this  suit^ 

The  Defendants,  including  L.  A.  Seymour^  by  their 
answer  stated,  that  the  testator's  will  was  executed 
in  the  manner  required  by  law  for  the  devise  of  real 
estates,  and  that  the  testator  signed  such  paper  writing 
as  in  the  said  amended  bill  was  called  a  second  codicil  to 
his  said  will,  but  that  they  did  not  know  whether  tes- 
tator was  competent  to  make  such  codicil.  The  answer  ' 
further  stated,  that  the  testator  was,  at  the  time  of 
making  his  will,  and  also  at  the  time  of  his  death,  seized 
of  real  estate  of  considerable  value,  part  of  which  was 
devised  by  his  will  subject  to  the  payment  of  certain 
specified  debts,  and  that  other  part  thereof  descended 
upon  the  Plaintiff  George  A.  Bierdermann,  his  heir-at- 
law,  but  subject  to  the  payment  of  certain  specified  debts 
charged  thereupon  by  the  will ;  and  the  Defendants  by 
their  answer  submitted,  that  the  testator's  specialty  debts 

ought 

(fl)  2  Myl.4rCr.  117. 
Q?2 
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1839.       ought  to  be  satisfied  by  the  Plaiotiff  George  A.  Bier^ 
u^^^^^"^    dertnanUf  out  of  the  real  estates  descended  upon  him,  in 

BlEBD£RKANN  ,  r  » 

V.  case  of  a  deficiency  of  the  general  personal  estate,  and 

sYMouR.     ^1^^^  ^j^g  debts  specifically  charged  upon  the  real  estates 

ought  to  be  paid  thereout,  and  not  out  of  the  personal 
estate  specifically  bequeathed ;  and  that  all  the  specific 
legatees  should  contribute  to  make  good  any  deficiency, 
and  that  all  proper  parties  should  be  brought  before  the 
Court  for  a  proper  administration  of  the  testator's  real 
and  personal  estate  in  manner  aforesaid. 

The  cause  now  came  on  again  for  hearing,  when 

Mr.  Pemberton  and  Mr.  Cankrien  objected,  that  the 
bill  ought  to  have  been  framed  with  a  view  to  obtain  a 
decree  to  establish  the  will  and  to  have  the  trusts  carried 
into  efiect;  that  the  specific  legatees  ought  not  to  be 
called  on  to  contribute,  until  the  debts  payable  out  of 
the  real  estates  had  been  satisfied ;  that  no  decree  could 
be  made  upon  the  present  bill,  framed  as  it  was ;  and 
that  as  some  of  the  Defendants  disputed  the  compe- 
tency of  the  testator  to  make  the  second  codicil,  (which 
it  would  be  seen,  when  brought  before  the  Court, 
afiected  the  question,  how  far  the  debts  were  payable 
out  of  the  real  estates  in  exoneration  of  the  personal 
estate  specifically  bequeathed,)  the  Plaintiff  ought  to 
file  a  supplemental  bill  and  establish  the  second  codicil ; 
that  it  was,  therefore,  useless  to  allow  the  present  suit 
to  proceed,  and  that  the  Court  ought  to  dismiss  it, 
allowing  the  Plaintiffs,  if  they  pleased,  to  commence 
de  nov6  ;  or,  at  all  events,  the  Defendants  ought  to  be 
paid  the  costs  they  had  been  put  to  by  the  Plaintifis' 
wilful  n^lect,  in  not  putting  the  record  into  a  proper 
state,  (tf) 

Mr. 

(a)  Tyer  V.  BeUy  I  Kten^  886.;  S  Myl.  ^  Cr,  89.  i»at  refenred 
to. 


SsYMOca. 


CASES  IN  CHANCERY.  597 

Mr.  Cooper  and  Mr.  Dixon^  for  the  Plaintifis,  sub-        1839. 
mitted,  that  the  Court  ought  not  to  put  the  Plaintiffs  to  -o^^^^^^ 
the  useless  expense  of  commencing  entirely  de  novo;      ^    v, 
but,  if  necessary,  should  give  them  the  opportunity  of 
putting  the  present  suit  into  a  proper  state;  that  the 
second  codicil,  as  well  as  the  will  and  first  codicil,  had 
been  proved  in  the  Ecclesiastical  Court,  and  that  there- 
fore the  Defendants  could  not  dispute  it  as  to  the  per- 
sonal estate ;  that  the  Defendants  did  not  expressly  deny 
its  validity  as  to  the  real  estate,  but  only  stated,  they  did 
not  know  whether  the   testator  was  competent  at  the 
time  it  was  signed  by  him. 

The  Master  of  the  Rolls.  It  appears  to  me  to  be 
clear,  that  this  suit  is  defective  for  want  of  parties,  and 
considering  what  has  been  stated,  the  interests  of  the 
parties,  and  the  questions  which  may  arise,  I  am  of 
opinion  that  the  bill  does  not  contain  such  statements 
and  allegations  as  are  necessary  to  enable  the  Court  to 
carry  the  will  duly  into  execution;  nevertheless,  from 
the  statements  which  are  now  made,  it  appears  that 
there  are  serious  questions  which  may  arise  between 
these  parties ;  and  I  should,  therefore,  be  very  reluctant 
to  deprive  them  of  any  benefit  which  may  be  derived 
from  the  proceedings  which  have  already  taken  place. 

With  respect  to  giving  leave  to  amend,  my  opinion  is 
the  same  as  it  was  in  the  case  referred  to  of  the  de- 
murrer. It  is  the  duty  of  a  Plaintifi^  to  come  fully  pre- 
pared to  ask  the  Court  for  a  decree;  and  if  he  is  not 
so  prepared,  and  it  appears  that  the  suit  is  defective 
from  his  default,  then  I  think  that  it  is,  what  is  usually 
called,  an  indulgence  to  give  the  Plaintiff  leave  to  supply 
that  defect  afterwards ;  it  becomes  the  duty  of  the  Court 
to  consider  whether,  for  promoting  the  ends  of  justice, 
leave  should  be  given  or  not.     I  do  not  think  it  is  a 

Qy  S  right 
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^  1839.  ^    right  which  the  Plaintiff  can  demand  of  the  Court;  bat 

BiEADERKANN  ^^  ^^  offcFs  good  Feasoufi  why  this  indulgence  should 

^    ^*  be  irranted.  then  it  is  the  duty  of  the  Court  to  irrant  it : 

SSTMOUB.       ,  .^  J  /  1  .     .  11        t_ 

but  if  no  good  reasons  are  shewn,  then  it  is  equally  the 
duty  of  the  Court  to  refuse  the  application. 

Now  this  case  has  twice  come  on  for  hearing,  and 
has,  on  both  occasions,   been  defective  for   want  of 
parties ;  yet  it  is  a  case  in  which  probably  some  advan- 
tage may  be  taken  of  the  proceedings  which  have  taken 
place,  and  of  the  answers  which  have  been  put  in.   One 
of  two  courses  must  be  adopted,  either  this  suit  must  be 
dismissed  altogether,  giving  the  Plaintiffs  leave  to  com- 
mence de  novS,  or  the  Plaintifis  may  have  leave  to  put 
this  suit  into  a  proper  state,  making  amends,  as  far  as 
they  can,  for  the  inconvenience  and  expense  which  the 
Defendants  have  been  put  to  by  the  former  imper- 
fections of  this  suit.    On  the  whole,  I  think  the  Plaintifi 
must  pay  the  Defendants  the  costs  of  the  original  hear- 
ing, and  those  which   have  been  occasioned   by  the 
present  hearing;  but,  at  the  same  time,  I  think  I  ought 
to  give  them  leave  to^  put  this  suit  in  a  proper  state, 
either  by  amending  it  or  by  filing  a  supplemental  bill. 
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1839. 

FIELD  V.  HUTCHINSON.  Juiy2s. 

npHIS  was  a  bill  for  the  specific  performance  of  Where  the 
-*■    agreements  for  granting  a  lease  of  certain  pre-  J*^*"' of  signa^ 
raises ;  the  bill  stated  that  the  agreements,  in  which  the  agreement  for 
Defendant's  name  occurred  (a),    were  written  in  the  landiTclearlv 
handwriting  of  the  Defendant :  and  that  the  agreement  appears  on 

had  been  part  performed.  objection  may 

be  taken  ad- 

The  Defendant  filed  a  general  demurrer  to  the  whole  general  de- 

bill.  murrer;  but 

the  statements 
of  this  bill  not 

Mr.  Bird  (in  the  absence  of  Mr.  Pembertoh),  in  sup-  being  incon- 
port  of  the  demurrer,  amongst  other  objections,  con-  signature  by^ 
tended  that  it  did  not  appear,  on  the  face  of  the  bill,  ^  P<^rty  to 
that  the  contract  was  signed  as  required  by  the  Statute  and  contain- 

of  Frauds.  '"f  allegations 

ot  part  per- 
formance, a 
Mr.  Kinderdejf  and  Mr.  Thomas  Turner ^  contrdf  on  general  de- 

this  point,  contended  that  the  objection,  for  want  of  sig-  was  overruled. 

nature,  could  not  be  taken  by  general  demurrer,  for 

a  contract,  though  not  signed,  might  under  a  variety  of 

circumstances  be  valid  in  equity ;  and  that  this  species 

of  defence  must  be  raised  either  by  plea  or  answer. 

Mr.  Birdj  in  reply. 

The  Master  of  the  Rolls)  after  disposing  of  the  other 
points).  It  is  said  that  it  does  not  appear,  from  the  re- 
cord, that  the  agreement  was  signed  in  the  manner 
required  by  the  Statute  of  Frauds.  It  is  not  distinctly 
alleged  on  the  record,  but  the  statements  are  quite  con- 
sistent 

(a)  See  Knigkt  ▼.  Crockford,  1  Etp,  189.;  Saundertan  v.  Jackson, 

aBot.4r  Asss. 

Qsr4 


\ 
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18S9.       sistent  with  there  being  a  sufficient  signature  by  the 
^'^^X^     P^^y  ^^  ^  charged. 

HuTCHiNBON.  There  can  be  no  doubt  but  that  a  bill  may  contain 
such  statements  as  to  entide,  a  Defendant,  by  general 
demurrer,  to  take  advantage  of  the  want  of  signature^ 
because  it  might  appear  clear  that  the  Plaintiff  was  not 
entitled  to  the  relief  he  asked.  All  that  is  necessary  to 
say  in  this  case  is,  that  although  some  part  of  the  relief 
sought  by  this  bill  cannot  be  granted,  and  that  some 
part  is  doubtful,  yet  it  appears,  from  the  statements, 
that  there  is  some  relief  which,  if  the  allegations  should 
be  then  proved,  will  be  granted  at  the  hearing. 

Demurrer  overruled. 


June  1 7 .  BETWEE  N 

C.  POOLE  .  .  .  Plaintila; 

AND 

W.PASS       ....        Defendant. 

A  mortgagee,    HpHE  testator  in   1822  mortgaged  his  moiety  of  an 
tisfied^mort""  estate  at  Timperley  to  the  Defendant,  William  Passy 

gage  term  was  by  demise  for  1000  years, 
vested,  held, 
under  the  cir- 

S^™*?to^  The  mortgage  money  was  repaid,  but  no  reconveyance 

sign  it  to  the    was  executed,  the  testator  having,  as  was  stated  by  the 
wufof  thV^*    answer,  declined  to  take  the  same. 

mortgagor,  The 

without  the 

concurrence  of  the  parties  beneficially  interested  in  the  property  udder  the  will. 

A  testator  allowexl  a  satisfied  mortgage  term  to  remam  outstanding  in  the  mort- 
gagee, and  he  devised  the  estate  to  a  trustee  in  such  a  manner  as,  in  the  opinion  of  the 
Court,  to  entitle  him  to  call  for  au  assignment  of  the  term  without  the  concurrence 
of  the  parties  beneficially  entitled ;  the  termor,  under  the  advice  of  counsel,  refused 
to  assign  without  such  concurrence,  and  a  suit  became  necessary  to  compel  him : 
The  Court,  though  of  opinion  that  the  termor  was  not  entitled  to  insist  on  his 
objection^  gave  him  his  costs,  charges  and  expences. 


Poole 
Pass. 
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The  testator  by  his  will,  after  **  directing  all  his  just  18S9. 
debts,  funeral  and  testamentary  expences  to  be  paid  and 
discharged  by  and  out  of  his  estate  and  effects/'  gave 
the  moiety  of  the  freehold  property  at  Timperley  and 
his  leasehold  for  lives  at  Powden  and  elsewhere  to  the 
Plaintiff}  his  heirs  and  assigns,  upon  trust  to  pay  the 
rents  thereof  to  his  wife  during  the  minority  of  his  son 
John;  and  after  his  attaining  21  years,  he  gave  his  wife 
an  annuity  of  40/.  a  year,  and  he  charged  all  his  real 
and  leasehold  hereditaments  with  the  payment  thereof, 
and  he  gave  her  .a  power  of  distress  for  the  same ;  and 
subject  thereto,  he  devised  his  freeholds  and  leaseholds 
in  manner  hereinafter  particularly  mentioned.  And  he 
directed  his  trustee,  when  and  as  soon  as  his  son  John 
should  attain  the  age  of  21  years,  to  cause  a  valuation 
to  be  made  of  his  estates,  which  were  to  be  allotted  in 
three  separate  shares,  and  were  to  be  divided  amongst 
his  children,  John^  Peter  and  Maty  Ann  ;  and  it  was  his 
will  and  mind  that  bis  son  John  should  take  the  first 
refuse  of  his  leasehold  at  Bowden  and  his  freehold  at 
Timperley;  and  that  his  son  Peter  should  take  such  of 
the  two  estates  as  should  remain ;  **  and  according  to 
such  choice  made  by  his  said  two  sons,  he  gave  and 
devised  the  same  estates  to  each  of  them  severally,  their 
respective  heirs  and  assigns,"  for  ever:  and  he  appointed 
the  Plaintiff  and  his  son  John  executors. 

The  testator  died  in  1832,  and  (as  was  stated)  his  son 
John  attained  twenty-one  about  September  or  October 
1834,  but  had  not  made  his  election  between  the  two 
estates. 

After  the  death  of  the  testator,  the  Plaintiff  was 
desirous  of  having  the  term  of  1000  years  surrendered 
and  assigned  to  him,  and  the  Defendant  claiming  no 

interest 
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1839.       interest  in  it^  was  willing  to  execute  such  assignment  as 
proposed  by  the  Plaintiff;  but  reference  being  maide  in 
the  draft  assignment  to  the  testator's  will,  it  was  re- 
ferred to  by  the  Defendant,  who  then  had  some  doubt 
as  to  its  efiect,  and  in  December  1884  objected  to  execute 
the  assignment  without  the  concurrence  of  the  cestmsque 
trusty  alleging,  that  *<  the  devise  upon  trust  of  the  testa- 
tor's estate  to  his  trustees  was  only  co-equal  to  the 
minority  of  his  son  John^  and  that  upon  his  attainment 
to  the  age  of  twenty-one  years  (which  event  he  under- 
stood had  happened),  the  Timperiey  estate  was  devised 
over  to  one  of  the  two  sons  in  fee ;  that  this  would  have 
the  effect  of  vesting  the  estate  in  the  son,  and  that  the 
term  of  years  affecting  it,  must-  remain  subject  to  his 
direction;"  and  further  that  the  deed  prepared  would 
not  have  the  effect  of  merging  the  term. 

To  this  it  was  replied,  that  the  son  John  not  having 
made  his  choice  under  the  will,  the  trustee  was  compe- 
tent to  receive  a  surrender. 

A  controversy  then  took  place  between  the  parties, 
and  they  both  consulted  Conveyancers  of  eminence  on 
the  point,  who  differed  in  opinion ;  the  gentleman  con- 
sulted by  the  Plaintiff  being  of  opinion  that  the  assign- 
ment might  safely  be  made  without  the  concurrence  of 
the  cestuis  que  trusty  while,  on  the  other  hand,  the  De- 
fendant's conveyancer,  though  concurring  that  the  Plain- 
tiff took  the  legal  estate  in  fee  simple,  was  of  opinion, 
that  the  Defendant  would  not  be  justified  in  assigning 
or  surrendering  the  term  by  the  direction  of  the  trustee 
under  the' will,  without  the  concurrence  of  the  parties 
beneficially  interested  ;  he  added,  <*  that  in  the  case  of 
a  devise  unto  and  to  the  use  of  the  trustee  and  his  heirs, 
in  trust  for  A.  and  his  heirs,  he  apprehended  it  would 
be  clear,  that  the  trustee  of  a  prior  satisfied  term  would 

not 
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^  ^^  ^^liiKit- L^  justified  in  dealing  with  the  term  withoat  the 
^^'gfittieat  to  i.  *»"*"<*  of  ^." 

>a/](/^  r/j^4ie  Defendant  then  proposed  to  have  the  draft 
'  ^^OQttkm  '^^  ^^  ^  third  counsel,  bat  this  offer  was  not  ao- 
that  ^fk^  J^^'^jed^  and  in  April  1886  this  bill  was  filed  to  compel 
fjj^  .       ^^ft  Defendant  to  assign  the  term    and  to  pay  the 

;     ^  /'bv/qo  Mr.  Pemberton  and  Mr.  Kenyon  Parker^  for  the  Plain'- 

^^  ^stUekkM  The  question  is,  whether,  where  an  estate  is  devised 
'^  '4  loaitn^o  trustees  who  have  the  absolute  estate,  a  mortgagee 
'^  ^it  the  dttt'jvlio  has  been  paid,  and  is  therefore  a  trustee,  can  refuse 
'^g^ngtbeijgfg  io  surrender  the  term  without  a  suit  in  Chancery.     The 

conveyancer  consulted  by  the  Defendant  could  not  have 
^hat  the  snM^^^^^^  aware  that  in&nts  were  interested  in  the  estate,  and 
wi^  ^  ^^^  that  it  would  be  impossible  for  them  to  join ;  that  there 

must  be  a  decree  is  clear,  and  the  Defendant  ought  to 

be  ordered  to  pay  the  costs  which  have  been  wantonly 
Isce  betmi    <x^^i^^^     Jngier  v.  Siannard  (a)  shows,  that  at  any 

rate,  he  is  not  entitled  to  his  costs. 


■J^cen  ofs 
W';  tbepsis 

>pinioD  tiati' 
ittkam 
oiberUs 
ringhtk: 


Mr.  Tirifuy  and  Mr.  6.  £•  Bussett,  for  the  Defendant. 

The  Defendant  does  not  object  to  assign  the  term  as 
the  Court  may  order ;  but  being  a  trustee,  he  is  entitled 
,  °    .  to  his  costs.    It  was  by  the  desire  of  the  testator  him* 

self  that  the  term  wa&  not  assigned ;  it  is  no  longer  a 
mortgage  term,  but  an  attendant  term,  and  the  Defend- 
ant would  not  be  justified  in  merging  the  term,  or  in 
dealing  with  it,  without  the  concurrence  of  the  parties 
beneficially  interested  under  the  will  of  the  testator;  it 

would 

(fl)  5  Myi,  ^  K.  566. 


m  oftkm 

ofkf 
intkti 

'edilta    . 
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18S9.       ought  to  be  satisfied  by  the  Plaintiff  George  A.  Bier- 
D^^"^"^    dermantu  out  of  the  real  estates  descended  upon  him,  in 

BlEfiD£aMANN  /.    .  j 

o.  case  of  a  deficiency  of  the  general  personal  estate,  and 

Sbymoub.     ^^^  ^jjg  jgbts  specifically  charged  upon  the  real  estates 

ought  to  be  paid  thereout,  and  not  out  of  the  personal 
estate  specifically  bequeathed ;  and  that  all  the  specific 
legatees  should  contribute  to  make  good  any  deficiency, 
and  that  all  proper  parties  should  be  brought  before  the 
Court  for  a  proper  administration  of  the  testator's  real 
and  personal  estate  in  manner  aforesaid. 

The  cause  now  came  on  again  for  hearing,  when 

Mr.  Pemberton  and  Mr.  Cankrien  objected,  that  the 
bill  ought  to  have  been  framed  with  a  view  to  obtain  a 
decree  to  establish  the  will  and  to  have  the  trusts  carried 
into  effect;  that  the  specific  legatees  ought  not  to  be 
called  on  to  contribute,  until  the  debts  payable  out  of 
the  real  estates  had  been  satisfied ;  that  no  decree  could 
be  made  upon  the  present  bill,  framed  as  it  was ;  and 
that  as  some  of  the  Defendants  disputed  the  compe- 
tency of  the  testator  to  make  the  second  codicil,  (which 
it  would  be  seen,  when  brought  before  the  Court, 
affected  the  question,  how  far  the  debts  were  payable 
out  of  the  real  estates  in  exoneration  of  the  personal 
estate  specifically  bequeathed,)  the  Plaintiff  ought  to 
file  a  supplemental  bill  and  establish  the  second  codicil; 
that  it  was,  therefore,  useless  to  allow  the  present  suit 
to  proceed,  and  that  the  Court  ought  to  dismiss  it, 
allowing  the  Plaintiffs,  if  they  pleased,  to  commence 
de  nov6  ;  or,  at  all  events,  the  Defendants  ought  to  be 
paid  the  costs  they  had  been  put  to  by  the  Plaintiffs' 
wilful  neglect,  in  not  putting  the  record  into  a  proper 
state,  (a) 

Mr. 

{a)  7)/ier  ▼.  BeU^  1  Kten^  8S6.;  S  Jfy/.  j-  Cr.  89.  was  referred 
to. 
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Mr.  Cooper  and  Mr.  Dixon^  for  the  Plaintiffs,  sub-        1839. 
mitted,  that  the  Court  ought  not  to  put  the  Plaintiffs  to  ^^^^^^^ 
the  useless  expense  of  commencing  entirely  de  novo;  v. 

but,  if  necessary,  should  give  them  the  opportunity  of 
putting  the  present  suit  into  a  proper  state;  that  the 
second  codicil,  as  well  as  the  will  and  first  codicil,  had 
been  proved  in  the  Ecclesiastical  Court,  and  that  there- 
fore the  Defendants  could  not  dispute  it  as  to  the  per- 
sonal estate ;  that  the  Defendants  did  not  expressly  deny 
its  validity  as  to  the  real  estate,  but  only  stated,  they  did 
not  know  whether  the  testator  was  competent  at  the 
time  it  was  signed  by  him. 

The  Master  of  the  Rolls.  It  appears  to  me  to  be 
clear,  that  this  suit  is  defective  for  want  of  parties,  and 
considering  what  has  been  stated,  the  interests  of  the 
parties,  and  the  questions  which  may  arise,  I  am  of 
opinion  that  the  bill  does  not  contain  such  statements 
and  allegations  as  are  necessary  to  enable  the  Court  to 
carry  the  will  duly  into  execution;  nevertheless,  from 
the  statements  which  are  now  made,  it  appears  that 
there  are  serious  questions  which  may  arise  between 
these  parties ;  and  I  should,  therefore,  be  very  reluctant 
to  deprive  them  of  any  benefit  which  may  be  derived 
from  the  proceedings  which  have  already  taken  place. 

With  respect  to  giving  leave  to  amend,  my  opinion  is 
the  same  as  it  was  in  the  case  referred  to  of  the  de- 
murrer. It  is  the  duty  of  a  Plaintiff  to  come  fully  pre- 
pared to  ask  the  Court  for  a  decree;  and  if  he  is  not 
so  prepared,  and  it  appears  that  the  suit  is  defective 
from  his  default,  then  I  think  that  it  is,  what  is  usually 
called,  an  indulgence  to  give  the  Plaintiff  leave  to  supply 
that  defect  afterwards ;  it  becomes  the  duty  of  the  Court 
to  consider  whether,  for  promoting  the  ends  of  justice, 
leave  should  be  given  or  not.     I  do  not  think  it  is  a 

Qj  S  right 
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18S9.       MarAj  to  Messrs.  QmUs  and  Ca,  who  acted  oo  it,  and 
sent  to  the  intestate  the  following  letter :  — 

<<  Strand^  Londorij  25th  March^  1838. 
**  Sir,  —  According  to  your  direction,  oar  broker  has 
purchased  10002.  consolidated  S  per  cents,  at  90^  for 

jf904  10     0 
Brokerage  «-  -         15     0 

£905  15     0 


To  be  transferred  into  the  joint  names  of  yourself  and 
Mrs.  Vance  on  Tuesdcy  next,  when  the  cost  will  be 
charged  to  your  account." 

The  testator  died  in  the  evening  of  Mondcof^  the  27th 
oi  March  18S7. 

On  Tuesday^  the  28th  of  March  1837,  the  sum  of 
1000^.  consols  was  transferred  into  the  joint  names  of 
the  intestate  and  his  wife ;  and  on  the  same  day  the 
sum  of  905/.  155.  was  charged  by  Messrs.  O^icto  and 
Co.  to  the  account  of  the  intestate. 

The  question  was,  whether  this  sum  belonged  to  the 
estate  of  the  intestate,  or  to  the  widow  on  the  trusts  of 
the  **oId  account." 

Mr.  SkirroiD  and  Mr.  E.  J.  Uoyd^  for  the  Plainti^ 
submitted  the  point  to  the  Court. 

Mr.  W.  H.  Clarke^  for  the  widow  of  the  intestate. 

TTie  Master  of  the  Rolls  said  he  thought  there  was 
enough  to  entitle  the  widow,  —  that  there  was  an  order 

given 
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given  by  the  intestate  to  his  bankers,  which  had  been        18S9. 
acted  on  by  them  by  making  a  contract,  after  which  the 
intestate  could  not  alter  it* 


WALKER  V.  MOORE.  •^•'"^*^- 

THE  testator  by  his  will  expressed  himself  as  fol-  A  testator  be- 
'^  '^  queathedthe 

lows :  —  residue 

amoDgst  his 
five  grand- 
As  to  all  the  rest,   residue  and  remainder  of  my  children.  A,, 

property,  and  which  I  shall  be  entitled  to  at  the  death  j^''  |,j^  g^d- 
of  my  wife,  I  give,  devise  and  bequeath  the  same  to  son  A*s  two 
be  divided  equally,  share  and  share  alike  as  tenants  in  and  G.,hnd 
common  and  not  as  joint  tenants,  amongst  my  five  grand-  h|s  niece's  two 
children,  William  Moore^  Thomas  Moore,  Clement  Moore,  .and  if. /and 
Henry  Moore  and  Joseph  Moore,  my  grandson  William  «^n^ge  ^n^ 
Moore*s  two   children,  Elizabeth   Moore  and  William  of  the  said 
Moore,  and  my  niece  Ttachael  Walker^s  two  children,  tinned  chij. 
Bobert  Moore  Walker  and  Esther  Walker ;  and  in  case  ^jf®"  should 
any  of  the  said  last-mentioned  children  shall  die  before  their  attaining 
their  attaining  their  respective  ages  of  twenty-one  years  j!*®'''  respec- 
and  leave  no  lawful  issue,  then  the  survivors  to  have  the  twenty-one 
share  or  shares  of  him,  -her  or  them  so  dying,  equally  |^^  *  ^J^J*}^ 

divided  amongst  them,  share  and  share  alike.  ful  issue,  then 

the  survivors 
were  to  have 
William  Moore,  the  son  of  the  testator's  grandson  hworher 

William  Moore,  died  under  twenty-one  without  issue,  died  under' 

and  the  question  was,  whether  his  one  ninth  became  ^^^nty-one, 
^  ^         ^  '  ^  and  left  no 

divisible,  and  amongst  what  *^  survivors."  issue:  Held, 

that  his  share 

It  was  submitted,  first,  that  the  share  was  not  di-  ble  between 
visible ;  and,  secondly,  that  the  five  grandchildren  first  *^®.  ^^gj^'  sur- 

mentioned  did  not  participate  in  his  share.  tees,  children 

^      andgrand- 
^^*  children. 
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18S9.  Mr.  Walkery  Mr.  Koe  and  Mr.  J.  F.  Hall,  for  diffisrent 

Moore.  ji^^  Master  of  the  Rolls  was  of  opinion  tbat  the 

eight  survivorsy  children  and  grandchildren, 


in  the  one  ninth  share  of  William. 

R^.  J.ib.  1839.  966. 


ADDENDA   £T  CORRIGENDA. 

Page  1.  TvUett  ▼.  Armstrong  wu  affirmed  by  the  Lord  Chancellor,  8Sd  Jan.  184a 
34.  Scarborough  ▼.  JSorman  ditto  ditto. 

79.  Du  HourmeHn  ▼.  ShOdon  ditto  6th  Nov,  18S9u 

79.  for  «  18S7"  read  *«  1838,"  and  for  « 1838"  read  «« 1839." 
89.  for  •<  1838"  read  « 1839." 
146.  for  "  JoAit  G€>ugh**  read  «  CAorfet  JoAn  Goi^A.** 
146.  last  line,  "for  Henrietta  Seare*'  read  •^Amna  Maria  BaherJ^ 
181.  line  17.  for  "have**  read  "had." 
184.  line  17.  for  <*  allowed"  read  "oTemiled." 

S28.  HeigHng^  ▼.  Grants  affirmed  by  the  Lord  Chancellor,  S4th  J>ee,  1839. 
S84.  relierence  «(«)"  read  <*  Younge  &  ColLr 
301.  for  «<  1838  '*  in  the  margin,  read"  1889." 
317.  line  86.  for  "party  and  party"  read  "  aolicit^  and  client*' 
38S.  Bacon  ▼.  SpotHewoode,  affirmed  by  the  Lord  Chancellor,  86th  Jufy  1839. 


AN 


INDEX 


TO 


THE   PRINCIPAL   MATTERS. 


ACCOUNT. 

See  Co-Dkfendants,  1,  2« 
Solicitor  and  ClienTi  3. 

ACCOUNTANT-GENERAL. 
See  Practice,  10. 

ADMINISTRATION. 

See  Aknuitt,1,  2. 
ExECUTORi  passim. 
Prerogative. 

AFFIDAVIT. 

See  Injunction,  S. 

Production    of    Deeds 
AND  Papers,  3. 


AGENT. 
See  Executor,  1. 


Vol.  I. 


AGREEMENT. 

A^  being  entitled  to  an  undivided 
moiety  of  a  piece  of  ground,  agreed 
with  B*  that  in  case  either  of  them 
should  at  any  time  purchase  the 
other  moiety,  the  whole  should  be 
divided  in  a  particular  manner  be- 
tween them ;  the  moiety  was  sold 
to  a  third  party,  whereupon  A. 
and  B,  further  agreed  that  neither 
of  them  would  purchase  that 
moiety  until  they  had  agreed  upon 
a  sum  to  be  given  for  it,  subject 
to  the  stipulations  and  conditions 
of  the  former  agreement.  A% 
afterwards  refused  to  agree  upon 
the  price  to  be  given,  and  B.  hav- 
ing purchased  the  moiety  of  the 
property,  A.  refused  to  carry  the 
agreement  into  effect :  Held,  that 
A*  was  not  justified  in  refusing  to 
Rr  fix 
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fix  a  price ;  and  a  suit  having  been 
instituted  against  him  by  B.  for  a 
partition  of  the  property,  Held 
also,  that  A>  had  abandoned  the 
contract,  and  could  not  set  it  up 
as  a  bar  to  the  partition.  Morris 
V.  Timmins.  Page  411 

ALIEN. 

A  devise  of  lands  was  made  to  Eng- 
lish subjects,  in  trust  to  sell,  and, 
after  payment  of  mortgages,  to 
invest  the  surplus  monies  in  the 
funds,  in  trust  for  persons,  some 
of  whom  were  aliens :  Held,  that 
the  crown  was  not  entitled  to  the 
share  of  the  aliens  either  in  the 
land  or  the  produce.  Du  Hour- 
melin  v.  Sheldon*  79 

AMENDMENT. 

See  iNJUNCTioNy  4,  5. 

Misjoinder     or    Plain- 
tiffs, 1. 

Pr  ACTIOS,  1. 

ANNUITY. 

1.  The  dividends  of  a  sum  in  court 
being  insufficient  for  the  payment 
of  an  annuity  charged  upon  it,  a 
prospective  order  was  made  for 
the  sale»  from  time  to  time,  of  so 
much  of  the  corpus  as  would,  to- 
gether with  the  dividends,  be  ne- 
cessary for  raising  the  amount  of 
the  annuity.    Hodge  v.  Lewin. 

431 

2.  A  sum  of  money  in  the  5  per 
Cents.,  set  apart  to  answer  an 
annuity^  was  reduced  to  Sj^  per 
Cents.,  and  the  dividends  having 


become  insufficient  to  pay  the  an- 
nuity, the  Court  made  a  pro- 
spective order  for  the  sale,  ft-om 
time  to  time,  of  a  sufficient  part 
of  the  capital  to  meet  the  accru- 
ing payments  of  the  annuity.  Sajal- 
low  V.  Svoallovo,  Page  482  n. 

ANTICIPATION,    RESTRAINT 

ON. 

See  Separate  Use,  1.  3,4. 

APPRENTICE. 

A  fiat  of  bankruptcy  issued  against 
the  master  of  an  apprentice,  but 
was  afterwards  annulled,  by  means 
of  a  composition  between  the  bank- 
rupt and  his  creditors  :  Held,  that 
the  indentures  of  apprenticeship 
were  discharged.    AUen  v.  Coster. 

274 

APPROPRIATION. 

An  executor,  who  was  also  trustee, 
divided  the  assets :  he  paid  to  the 
adult  legatees  their  shares,  and 
invested  the  shares  of  the  infants 
in  his  own  name,  but  he  executed 
no  declaration  of  trust  thereof: 
he  afterwards  applied  these  sums 
to  his  own  use.  Further  assets 
having  unexpectedly  fallen  in. 
Held,  that  they  ought,  in  the  first 
place,  to  be  applied  in  making 
good  the  infants'  legacies.  IVil- 
mott  V.  Jenkins.  401 

ASSETS  IN  INDIA. 

A  receiver  had  been  appointed  of 
the  testator *s  estate,  part  of  which 

was 
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was  in  India,  and  it  having  become 
necessary  to  have  it  remitted,  Held, 
that  the  proper  course  was  to  refer 
it  to  the  Master,  to  inquire  what 
would  be  the  most  advantageous 
course  for  receiving  azid  remitting 
it  to  England*    Ke^B  v.  Keys* 

Page  425 

ATTACHMENT. 

The  same  person  who  has  caused 
another  to  be  illegally  arrested 
and  detained,  cannot  serve  him 
with  a  suhpo6na  for  costs  whilst  in 
custody.    Hawkins  v.  Hall.      7S 


BANKRUPT. 

0 

See  Apprentice. 

TftUStEE,  4s 


BEQUEST. 

See  Approphiation. 
Condition. 
Devise,  2. 
Estate  for  Life. 
Husband  and  Wife. 
Specific  Legacy. 
Will,  passim. 

BEQUEST  TO  A  CLASS  OF 
CHILDREN. 

See  Will,  I. 

BOOKS. 

See  Will,  3. 


BREACH  OF  TRUST. 
See  Trustee,  1*  5. 6. 


CHARGE  ON  REAL  ESTATE. 

See  EXONERATION! 

CHARITY. 

1.  A  charity  was  founded  "  for  the 
relief  of  the  poor  of  S. :  **  Held, 
that  the  charity  funds  ought  to 
be  exclusively  applied  to  the  re- 
lief of  parties  not  receiving  pa- 
rochial relief.  The  AUorney-Ge' 
neral  v.  Wilkinson.  Page  370 

2.  The  entrance  of  boys  under  twelve 
years  of  age  into  a  free  school 
having  been  discouraged,  Held, 
on  petition  under  the  52  G.  3. 
€•  101.,  that  such  a  course  of 
proceeding  was  prejudicial  to  the 
objects  of  the  charity,  and  ought 
to  be  corrected.  In  re  The  Rugby 
School.  457 

See  Free  School. 
Grammar  School^ 
Trustee,  3. 

CHOSE  IN  ACTION. 

See  Sequestration,  L 

CO-DEFENDANTS. 

1.  Accounts  between  co-Defendants 
are  directed  in  those  instances 
only  in  which  a  case  is  made  out 
between  them  on  the  pleadings, 
and  is  supported  by  evidence. 

Rr  2  Where 
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Where  a  cause  had  been  set 
down  on  bill  and  answer,  accounts 
between  co-Defendants  were  re- 
fused* Ecdeston  y.  Lord  Skd- 
mersdale.  Page  396 

2.  A  decree  was  made  against  A,  B^ 
setting  aside,  as  fraudulent,  a  pur- 
chase by  an  agent  from  his  prin- 
cipal; and  a  reconveyance,  and 
the  usual  accounts  of  rents  and 
purchase-money  were  directed,  in 
which  an  allowance  was  to  be 
made  for  substantial  repairs  and 
lasting  improvements.  A*  B»  sold 
and  conveyed  part  of  the  property, 
pendente  lite,  and  died  before  the 
accounts  were  completed ;  a  sup- 
plemental bill  was  filed  against 
the  purchasers  and  the  heir  and 
personal  representatives  of  A.  J?.; 
the  bill  charged  that  the  pur- 
chasers, in  case  of  eviction,  claimed 
compensation  out  of  the  estate  of 
A.B,;  the  conveyances,  j9en(/en/0 
lite,  being  set  aside.  Held,  that 
the  purchasers  were  entitled  in 
this  suit,  as  against  their  co-De- 

'  fendants,  the  personal  represent- 
atives of  A.  B.,  to  an  order  for  the 
repayment  of  their  purchase-mo^ 
ney,  and  were  entitled,  as  against 
the  Plaintiff,  to  an  allowance  for 
substantial  repairs  and  lasting  im- 
provements, but  that  no  greater 
relief  could  be  given  them  in  this 
suit. 

Held  also,  that  the  heir  and  per- 
sonal representatives  were  proper 
parties  to  the  supplemental  bill. 
Trevelyan  v.  White*  588 

See  Injunction,  1. 


COMPENSATION. 
See  Trdsteb,  7. 

COMPROMISE. 
See  Infant. 

CONDITION. 

A  bequest  was  made  by  a  testa- 
tor to  his  creditor,  on  condition 
of  his  paying  his  debt  before,  or 
to  his  (the  testator's)  executors 
immediately  after,  his  death  ;  the 
testator  afterwards  accepted  a 
composition,  and  the  remainder 
of  the  debt  continued  unpaid: 
Held,  that  the  legatee  was  never- 
theless entitled  to  the  legacy. 
Gath  V.  Burton.  Page  478 

CONSIGNEE. 
See  Receiver,  2. 

CONSTRUCTION. 

See  Agreement. 
Apprentice. 
Charity,  1,  2. 
Condition. 

Covenant  to  Settle. 
Cumulative  Legacy. 
Devise,  passim. 
Estate  for  Life. 
Evidence. 

Executors     and    Admini- 
strators. 
Friendly  Society. 
General  Orders,  j^a^fim. 
Husband  and  Wife. 

Interest 
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Imtbrbst  on  Legacy. 

Motion  to  Dismiss. 

Power,  Execution  of. 

Power  or  Sale. 

Release. 

Settlememt. 

Ship. 

Specific  Legacy. 

Statute,  passim. 

Trustee,  7. 

Will,  passim, 

CONTEMPT. 

See  Practice,  6. 
Statute,  2. 

CONTRACT. 

See  Agreement. 

Parent  and  Child,  2. 

CONVERSION. 

Where  a  testator  directs  his  personal 
estate  to  be  converted  into  real 
estate  for  several  purposes,  some 
of  which  fail,  the  heir  is  not,  after 
satisfying  the  purposes  which  can 
take  effect,  entitled  to  the  per- 
sonalty as  being  impressed  with 
the  character  of  realty.  Hereford 
V.  Ravenhm.  Page  .48 1 

A  testator  directed  his  trustees 
to  invest  his  personal  estate,  as 
soon  after  his  death  as  a  con- 
venient purchase  could  be  found, 
in  a  real  estate,  and  settle  it  ac- 
cording to  certain  limitations. 
These  limitations  having  become 
exhausted  before  the  personal 
estate  had  been  invested:  Held, 
that  the  heir  at  law  of  the  testator 


was  pot  a  necessary  party  to  a 
suit  to  have  the  rights  to  the  fund 
declared.    Hereford  v.  Ravenhill. 

Page  481 

COSTS. 

L  A  Plainti£P  who  enters  into  evi- 
dence to  prove  facts  clearly  ad- 
mitted by  the  answer,  must  pay 
the  costs,  though  he  succeed  in 
the  suit.    Booth  v.  Booth.        130 

2.  On  an  application  being  made  to 
the  Court  below  to  stay  the  ex- 
ecution of  an  order  pending  an 
appeal,  the  party  applying  pays 
the  costs;  but  where  before  the 
motion  to  stay  proceedings  has 
been  decided  the  Court  above 
reversed  the  order  below,  Held 
that  the  costs  of  the  motion  ought 
to  be  costs  in  the  cause.  Richard- 
son V.  The  Bank  of  England.  153 

See  Executor,  3. 5. 
Next  Friend,  1,  2. 
Outstanding  Term. 
Partition,  1. 
Provisional  Assignee. 
Solicitor  and  Client,  1. 5 
Taxation,  1. 
Trustee,  3.  8. 
Vendor  and  Purchaser,  2. 

COVENANT  TO  SETTLE. 

A  feme  being  entitled  to  a  rever- 
sionary interest  in  property  for 
her  separate  use,  both  she  and  her 
intended  husband  separately  cove- 
nanted to  settle  any  property, 
which  she  or  her  husband  in  her 
right,  might  become  entitled  to, 

Rr  3  upon 
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upon  certftin  trusts:  the  above 
intereit  having  fallen  into  pos- 
les&ion,  Held,  that  it  wai  subject 
to  the  trusts  of  the  settlement. 
Taxxtney  v.  Ward.  Page  563 

See  Settlement. 


COVENANT,  BREACH  OF. 

See  Lessor  akd  Lessee. 

CROSS  BILL. 

A^  B,,  resident  abroad,  filed  a  bill 
against  C.  /}«,  whereupon  C.  D. 
filed  a  oross  bill ;  and  C.  Z).,  before 
answering  the  original  bill,  moved 
to  stay  all  proceedings  in  the 
original  suit  until  A^B.  had  an- 
swered the  oross  bill :  Held,  not- 
withstanding what  is  said  in  Ram- 
hUsenseat  v.  Barker,  1  AtL  20., 
that  this  was  irregular.  Wigley 
V.  Whitaker.  S^9 

CROWN. 

See  Alien. 

Prerogative. 

CUMULATIVE  LEGACY. 

Several  annuities  given  by  a  will  and 
codicils   held    to  be  cumulative. 

4<19 


Spire  V,  Smith. 


DEBTOR  AND  CREDITOR. 

See  Condition. 
Will,  2.  6. 


DEED. 

See  Covenant  to  Settle. 
Power,  Execution  of. 
Release. 

DEMURRER. 

One  of  two  tenants  in  common 
brought  an  action  of  ejectment 
against  A.  B,  to  recover  pos- 
session of  some,  property,  but  dis- 
covering (as  the  bill  alleged)  that 
there  was  an  outstanding  term, 
which  the  Defendant  intended  to 
set  up,  he  filed  a  bill,  praying  a 
declaration  of  his  right  to  a  moiety 
of  the  estate,  and  for  the  delivery 
of  the  estate  and  title  deeds,  and 
for  an  account  of  the  rents :  Held, 
on  demurrer^  that,  from  the  frame 
of  the  record,  the  other  tenant  in 
common  was  a  necessary  party; 
but  that  the  trustee  of  the  out- 
standing term  was  not.  Brookes 
v.  Burt.  Page  106 

See  Patent,  1. 
Pleading,  S. 
Statute  of  JPrauds. 

DEVISE, 

1.  A  devise  of  real  and  personal 
estate  to  a  feme  covert,  for  life, 
for  her  independent  use  and  be- 
nefit, with  remainder  *to  her  hus- 
band, for  life,  <<  with  remainder  to 
the  heirs  of  her  body,  in  tail," 
with  remainders  over;  accom- 
panied with  a  declaration,  <<  that 
all  the  aforesaid  limitations  were 
intended  by  the  testator  to  be  in 
strict  settlement."     Held,    that, 

subject 
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subject  to  the  husband's  life  es- 
tate>  the  wife  took  an  estate  tail 
in  the  real  estate,  and  an  absolute 
interest  in  the  personalty.  Douglas 
V.  Congreve*  Page  59 

2.  Devise  to  testator's  widow,  for 
life,  with  remainder  to  trustees 
and  their  executors,  to  pay  costs, 
&c.|  and  to  divide  the  residue  of 
the  rents  amongst  all  the  testa- 
tor's brothers  and  sisters  '*  who 
should  be  living  at  the  time  of  the 
decease  of  his  (testator's)  wife, 
andto their issue^  male andjemale^ 
after  the  respective  deceases  of 
his  said  brothers  and  sisters,  for 
ever;  to  be  equally  divided  be- 
tween and  among  them:"  Held, 
that  the  words  '<  issue  male  and 
female  "  were  to  be  construed  as 
words  of  limitation,  and  not  of 
purchase;  and  that  the  children 
of  a  sister  of  the  testator  who 
died  in  the  lifetime  of  the  widow, 
took  no  interest  under  the  de- 
vise. 
X  A  similar  decision  made  with 
respect  to  personal  estate.  Tate 
v.  Clarke.  100 

S.  A  testator  gave  a  rent  charge  to 
trustees,  during  the  life  of  A*  B. 
and  her  %.ye  daughters,  in  trust, 
to  pay  it  to  A.  B.  for  life,  and 
after  her  death,  upon  **  trust  for 
her  said  daughters,  and  the  sur- 
vivors and  survivor,  and  while 
more  than  one  should  be  living  to 
be  divided  between  them  in  equal 
shares."  A.  B.  had  five  sons,  and 
one  daughter  only :  Held,  that, 
subject   to    the   life  interest   of 


A,  B.f  her  only  daughter  was  en- 
titled to  the  rent  charge  of  200/. 
for  life.  Lord  SeUey  v.  Lord 
Lake.  Page  146 

4.  A  testator  devised  a  freehold  es- 
tate to  A.  for  life,  and  after  his 
death  he  devised  the  same  to  be 
equally  divided  into  four  parts, 
between  one  child  of  ^.,  one 
child  of  B,f  one  child  of  C.  and 
one  child  of  D.,  for.  them  to  re- 
ceive the  rents  and  divide  the 
money  between  them ;  and  it  was 
his  desire  that  his  estate  should 
never  be  sold  out  of  the  family ; 
and  provided  i4.,  B.,  C*  and  D. 
should  never  have  any  lawful 
children,  the  testator's  desire  was 
that  their  parts  should  go  to  their 
next  of  kin.  At  the  time  of 
making  the  will  and  of  the  death 
of  the  testator  B.  only  had  a 
child,  namely,  a  daughter,  but 
after  the  testator's  death  J3.  had 
a  son.  At  the  death  of  A.  there 
were  children,  both  sons  and 
daughters,  of  ^4.,  C.  and  D.^ 
Held,  first,  that  the  gift  to  '*  one 
child"  was  not  void  for  uncer- 
tainty ;  secondly,  that  the  daugh- 
ter of  J3.,  and  the  eldest  child  of 
^.,  C  and  D.  respectively,  whe- 
ther a  son  or  daughter,  who  came 
into  esse  after  the  testator's  death, 
were  entitled;  and  thirdly,  that 
under  the  words,  the  fee  passed. 
PoiweU  V.  Davies*  532 

5.  Devise  by  testator  **  of  all  the 
lands  and  hereditaments  vested  in 
him  as  trustee  or  mortgagee  in 
fee,"  held  to  pass  trust  estates 

A  r  4  vested 
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vested  in  the  testator,  but  not 
in  fee.     Greenxnood  v.  Wakeford. 

Page  576 
See  ExoKSRATiON. 
Will,  5. 

DISCOVERY. 

Set  Production  of  Deeds  and 
Papers. 

DISMISSING  BILL. 

• 

See  Next  Friend. 
Practice,  5. 

DIVESTMENT. 
See  Will,  1. 


ELECTION,  PLAINTIFF  PUT 

TO. 

A  Defendant  who  is  prosecuted  in 
this  and  another  Court  for  the 
same  matter,  may  eight  days  afler 
answer  put  the  Plaintift*  to  his 
election  in  which  Court  he  will 
proceed,  unless  the  answer  be 
excepted  to  within  that  time,  in 
which  case  the  Defendant  may 
require  the  Plaintiff  to  obtain  the 
Master's  report  in  four  days.  The 
Plaintiff  may,  however,  move  to 
discharge  the  order  for  election 
on  the  merits  confessed  in  the 
answer.  See  1st  General  Order 
(9th  May  1839> 

ELEGIT. 
See  Fieri  Facias,  passim. 


IX 


ENQUIRY. 
See  Practice,  ?>  8. 

ESTATE  FOR  LIFE. 

A  testator  directed  his  widow  **  to 
be  in  possession  of  all  his  furni- 
ture, plate,  glass  and  books,  and 
for  the  time  of  her  natural  life,  to 
receive  the  yearly  interest  and 
profits  of  all  his  property  that  he 
was  in  possession  of  at  his  death  i" 
Held,  that  the  widow  took  a  life 
interest  only  in  the  furniture,  &c* 
Loto  V.  Carter.  Page  426 

See  Will,  8. 

ESTATE  IN  FEE  SIMPLE. 
See  Devise,  4. 

ESTATE  TAIL. 
See  Devise,  1. 

EVIDENCE. 

In  a  suit  by  the  assignee  under  the 
Insolvent  Debtors  Act,  to  re- 
cover some  property  for  the  be- 
nefit of  the  estate,  a  creditor  of 
the  insolvent  is  not  a  competent 
witness  on  behalf  of  the  Plaintiff: 
and  he  is  not  rendered  competent 

.  by  the  3  &  4  W.  4.  c.  42.  ss.  26, 
27*     Holden  v.  Heam.  445 

2.  The  obligee  of  a  bond  bequeathed 
it  to  A.B.i  Held,  in  a  suit  by 
the  legatee  against  the  executor, 
that  the  obligor  was  an  incompe- 
tent witness  to  prove  that  the  bond 
was,  under  the  circumstances,  ir- 
recoverable 
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recoverable  against  him»  and  that 
he  was  not-  rendered  competent 
by  the  8  &  4  fV.  4.  c.  42,  ss.  26, 
27*  Davies V.Morgan.    Page 405 

See  Costs,  1. 

General  Orders,  1,  3. 

EXCEPTIONS. 

1.  A  single  exception  taken  to  the 
Master's  certificate  allowing  four 
interrogatories,  affirmed  that  '<  the 
Master  ought  not  to  hare  so  cer- 
tified, but  ought  to  have  dis- 
allowed such  interrogatories : " 
Held,  that  in  order  to  succeed  on 
the  exception,  it  must  be  shewn 
that  all  the  four  interrogatories 
were  improper.     Cotham  v.  West. 

380 

2.  An  exception  for  impertinence 
must  be  supported  in  toio,  or  will 
fail  altogether.     Tench  v.  Cheese. 

571 
See  Injunction,  2. 

Scandal  and  Impertinence. 

EXECUTOR- 

1.  Executors  held,  under  the  cir- 
cumstances,  justified  in  appointing 
an  agent  to  get  in  the  testator's 
debts,  and  in  allowing  him  a  sa- 
lary for  his  trouble.  Hopkinson 
v.  Roe.  183 

2.  The  sum  to  be  allowed  executors 
for  the  expenses  of  transferring  a 
large  sum  of  money  into  court  is 
one  guinea,  and  extra  brokerage 
was,  therefore,  disallowed.  Hop^ 
kinson  v.  Roe.  183 

8.  The  costs  of  transferring  funds, 
from  the  name  of  a  testator  into 


the  names  of  the  executors,  dis- 
allowed.    Hopkinson  v.  Roe. 

Page  183 

4.  Sums  paid  by  an  executor  out  of 
an  infant's  property  for  his  main' 
tenance^  cannot  be  allowed  by  the 
Master  under  a  direction  '*  to 
make  all  just  allowances."  Co- 
tham V.  West.  380 

5.  The  only  way  in  which  executors 
can  obtain  complete  exoneration 
is  by  passing  their  accounts  in  a 
court  of  equity,  and  the  Court  is, 
consequently,  anxious  not  to  de- 
ter them  from  so  doing,  by  visit- 
ing them  with  the  costs.  Loxo  v. 
Carter,  426 

6.  Executors,  whose  testator  died 
in  1827»  advertised  for  persons 
having  claims  or  demands  on  the 
estate  of  their  testator,  and  having 
provided  for  all  that  appeared, 
they,  in  1829,  distributed  the  es- 
tate amongst  the  legatees  and 
took  from  them  an  indemnity.  A 
demand  previously  unknown  both 
to  the  claimant  and  the  executors 
was  made  against  the  estate  in 
1836,  and  a  bill  filed  to  enforce 
it :  Held,  that  if  the  claim  were 
valid,  the  executors  were  still 
personally  liable  to  the  Plaintiff. 
Hill  v.  Gomme.  540 

See  Appropriation. 
Evidence,  2. 
Further  Directions. 
Statute,  5. 
Trustee,  5. 

EXECUTOR  DE  SON  TORT. 


■ 

I 


See  Plea. 

EXECUTORS 
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EXECUTORS   AND   ADMINI- 
STRATORS. 

The  words  **  executors  and  ad- 
ministrators"  have  in  some  cases 
been  construed  to  mean  next  of 
kin,  but  the  words  "  executors, 
administrators  and  assigns"  do 
not  admit  of  that  interpretation. 
Grafftey  v.  Humpage,       Page  52 

EXONERATION. 

The  testator  mortgaged  two  estates 
by  demise :  be  specifically  devised 
one  of  them  (the  Blunsden),  while 
the  other  (the  Marsion)  descended 
on  his  heir;  and  he  devised  all 
his  estates  (except  the  Blunsden 
and  MarstoHf)  and  bequeathed 
his  personal  estate  to  his  heir, 
subject  to  the  payment  of  his 
debts.  The  heir  afterwards  co- 
venanted to  exonerate  the  Bluns- 
den estate  from  the  mortg^e, 
and  he  subsequently  joined  in  a 
deed,  whereby,  with  the  concur- 
rence of  the  mortgagee,'  who  was 
satisfied  that  the  Marston  estate 
was  a  sufficient  security,  the  term, 
as  to  the  Marsion  estate  alone, 
was  transferred  to  trustees  to  se- 
cure the  mortgage  money.  The 
.  heir  by  his  will  devised  the  Mar- 
ston  estate  specifically,  upon  cer- 
tain trusts,  and  he  gave  all  his 
other  real  and  personal  estate  to 
his  eldest  son,  "  subject  to  the 
payment  of  his  debts  and  the  ful- 
filment of  all  his  contracts  and 
obligations  :•'  Held,  that  the  de- 
visees of  the  Marsion  estate  took 


It  Bubjcet  to  the  mortgage,  and 
were  not  entitled  Cb  have  it  exo- 
nerated out  of  the  personal  estate 
of  the  seeond  testator.  The  Earl 
of  Echester  v.  The  Earl  of  Car- 
narvon.  Pc^  209 


FEME  COVERT. 

1.  On  an  application  for  payment  out 
of  court  of  money  belonging  to  a 

Jeme  covert^  it  mu^t  either  be  shewn 
that  there  has  been  no  settlement 
or  agreement  for  a  settlement ;  or, 
if  any  settlement  exist,  it  must  be 
produced,  to  enable  the  Court  to 
judge  whether  it  affects  the  fund 
in  question :  it  is  not  sufficient  to 
show  by  affidavit  that  the  particu- 
lar fund  is  not  the  subject  of  any 
settlement.  Rosey.RcJls.        270 

2.  A  wife  established  her  right  to  a 
settlement,  as  against  her  hus- 
band's assignees,  to  the  extent  of 
one  half  of  the  fund :  Held,  that 
she  could  not  afterwards  waive  the 
niaking  of  the  settlement  so  as  to 
defeat  the  rights  of  her  children. 
WhUtem  v.  Sawyer.  593 


FEME  SOLE. 
See  Trustee,  6. 

FIERI  FACIAS. 
1.  Persons  to  whom  money  or  costs 
are  ordered  to  be  paid  may  sue  out 
writs  ofJi.fa.  or  elegU.     Ist  Gene- 
ral Order  (10th  May  1839).     xii 

2.  Clerk 
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S.  Clerk  of  Court  to  mark  day  on 
which  order  for  payment  left  for 
entry,  otherwise  noji^jan  or  elegit 
to  be  sued.  %d  General  Order 
( 10th  May  18S9).  Page  xii 

S.  Writs  otfierifadae  and  eUgU  to  be 
executed  by  sheriff  like  common 
law  writs,  and  when  returned  to 
be  delivered  to  clerk  in  court. 
Sheriff  to  be  allowed  the  same 
fees  as  at  common  law.  MCreneral 
Order  (10th  May  18S9).  Page  xiii 

i.  Writs  ofJi.Ja*  and  degii  to  be  in- 
dorsed ''  by  the  Court,"  and  the 
calling  and  residence  of  the  party 
against  whom  issued,  and  the  name 
and  residence  of  solicitor  and  the 
name  of  clerk  in  court,  and  sum 
to  be  levied  to  be  indorsed.  6th 
General  Order  (10th  May  1839). 

•  •  • 

xui 

5.  What  fees  to  be  allowed  to  solicitor 

and  clerk  in  court  for  issuing^. 

Ja.y  elegit^  or  venditioni  exponas, 

&h    General    Order  (10th   May 

1839).  xiv 

FORECLOSURE. 

See  Short  Cause. 
Mortgage,  2. 

FOREIGN  LAWS. 
See  Jurisdiction. 

FORFEITURE. 

An  agreement  was  entered  into  by 
A.  for  the  sale  of  an  estate  to  J?., 
to  be  completed  and  the  purchase- 
money  paid  on  or  before  the  ex- 
piration of  five  years,  and  in  the 


meantime  interest  on  the  purchase- 
money  was  to  be  paid  half-yearly 
by  the  purchaser ;  the  vendor  re- 
senred  a  right  of  avoiding  the  con- 
tract in  case  the  interest  should 
be  in  arrear  for  twenty-one  days. 
To  enable  B.  to  pay  the  interest 
then  in  arrear  CL  advanced  a  sum 
of  money  on  mortgage  of  B.*b  in- 
terest in  the  property,  and  the 
vendor  afterwards  verbally  agreed 
with  C.  to  extend  the  term  for  the 
paymentof  the  half-yearly  interest. 
The  interest  became  afterwards  in 
arrear  in  such  a  way  that  A*  by 
the  original  agreement  had  a  right 
to  annul  the  contract,  but  he  had 
no  such  right  under  the  varied 
agreement :  A*  re-entered  as  for  a 
forfeiture.  The  Court,  on  "the  ap- 
plication of  C,  appointed  a  re- 
ceiver over  the  property.  Dato^ 
son  V.  Yates.  Page  301 

FREE  SCHOOL. 

The  Court  bemg  of  opinion  that 
Lord  Eldon  on  a  previous  occa- 
sion had  considered  that  exhibi- 
tions belonging  to  a  free  school 
might  be  given  to  scholars  not  on 
the  foundation,  declined  inter- 
fering so  as  to  give  the  free  scho- 
lars a  priority  over  those  who  were 
not  **  foundationers."  In  re  the 
Rugby  School.  4t57 

See  Charity,  3. 

FRIENDLY  SOCIETY. 

An  officer  of  a  friendly  society,  en- 
trusted with  monies  oi  the  society 

jointly 
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jointly  with  another  person  who 
is  a  member  but  not  an  officer  of 
the  society,  is  not  within  the  sum- 
mary remedy  provided  by  the 
eighth  section  of  the  act  SS'G.  3. 
c.  54.  In  the  Matter  of  the 
Heanor  Friendly  Society*  Page  508 
The  stewards  of  a  friendly  so- 
ciety who  were,  in  fact,  but  not  in 
name,  trustees  of  the  society,  al- 
lowed to  petition  under  that  act 
by  the  description  of  trustees. 
In  the  Matter  of  the  Heanor 
Friendly  Society.  508 

FURTHER  DIRECTIONS- 

A  case  was  alleged  on  the  pleadings 
to  charge  executors  for  what  they 
might,  but  for  their  wilful  default, 
&c«,  have  received ;  at  the  hearing 
the  common  accounts  only  were 
directed  against  them:  the  case 
coming  on  for  further  directions, 
on  the  Master's  report,  Held, 
that  the  executors  could  not  be 
charged  as  for  their  wilful  default, 
&c.,  and  that  no  enquiry  could 
then  be  directed  on  the  subject, 
although  the  Master's  report  laid 
a  foundation  for  such  an  enquiry. 
Garland  v.  Litlletioood.  527 


GENERAL  ORDERS. 

1.  Witnesses  having  been  examined 
vivd  voce  in  the  Master's  office,  it 
is  irregular  afterwards  to  receive 
their  affidavits  in  evidence.  Hop^ 
kittson  V*  Roe.  182 


2.  An  application  in  a  cause,  by  a 
client,  to  tax  a  solicitor's  bill,  ia. 
not  within  the  general  orders  of 
May  18S7.    Robins  y.  Mills. 

Page  227 

3.  Where  a  matter  is  referred  back 
to  the  Master,  he  is  at  liberty, 
without  special  order,  to  receive 
further  evidence  thereon,  Coii- 
rell  V.  Watkins.  366 

4.  On  the  26th  of  AprU  1838,  the 
Plaintiff  undertook,  before  repli- 
cation, to  speed  (see  the  terms) ; 
on  the  8th  of  May  he  filed  a  re- 
plication, but  he  neither  sued  out 
a  commission  nor  did  he  take  any 
further  steps :  on  the  21st  of  Feb^ 
ruary  1839,  on  the  motion  of  the 
Defendant,  the  bill  was  dismissed 
with  costs,  for  want  of  prosecu- 
tion.   Padmore  v.  Bodfidd,    367 

See  Election. 

Fieri  ¥AciASf  passim. 
Injunction,  4,  5.  ' 

Motion  to  Dismiss. 
Mortgage,  2. 
Practice,  12. 
Preliminary  Accounts 
AND  Inquiries. 

GIFT  INTER  VIVOS. 

A.  B.  gave  directions  to  his  bankers 
to  invest  a  sum  of  money  in  the 
joint  names  of  himself  and  wife, 
and  their  brokers  accordingly 
made  the  purchase :  A.  B.  died 
after  the  contract,  but  before  the 
transfer    had    been    completed: 

-  Held|  that  the  wife  was  entitled 
to  the  stock  by  survivorship. 
Vance  v.  Vance.  605 

GRAMMAR 
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GRAMMAR  SCHOOL. 

The  school  was  designated  by  the 
foiiDder  as  a  grammar  school,  but 
the  boys  were  to  be  taught  writing 

^  and  arithmetic  in  all  its  branches : 
Held,  that  those  who  were  qua- 
lified in  other  respects,  ought  to 
be  admitted  if  they  could  read 
English  and  were  capable  of  being 
taught  the  first  elements  of  gram- 
mar.   In  re  the  Rugbi/  School. 

Page  457 

See  Charity. 
Free  School. 

GUARDIAN  AND  WARD. 

Where  a  female  appointed  by  the 
Court  to  be  guardian  of  an  infant 
marries,  it  is  of  course  to  make  a 
new  reference  to  the  Master  to 
appoint  a  guardian.  In  re  Gor- 
nail.  847 


•    HEIR. 
See  Conversion. 

HUSBAND  AND  WIFE. 

A  husband  transferred  money  in  the 
funds  into  the  joint  names  of  him- 
self and  wife,  for  the  purpose  of 
making  a  provision  for  her ;  and 
by  his  will  he  bequeathed  to  his 
wife  a  life  interest  in  '<  all  his  pro- 
perty that  he  was  in  possession 
of:"  Held,  that  the  stock  did  not 
pass.    Loto  V.  Carter,  426 


See  Covenant  to  Settle. 
Feme  Covert,  1,  2. 
Gift  intbb  Vivos. 
Misjoinder  of  Plain- 
tiffs, 1. 
Plea. 

Separate  Use,  passim. 
Settlement. 


IMPERTINENCE. 

Where,  by  the  bill,  a  Defendant  is 
called  upon  to  set  forth,  in  the 
ordinary  form,  and  without  any 
limitation  being  suggested  by  the 
PlaintilF,  a  schedule  of  deeds  in 
his  possession,  it  is  not  imperti- 
nent to  state,  the  names  of  the 
parties  to  the  deeds,  in  addition 
to  the  dates  and  description  of 
the  estate  to  which  they  relate. 
Tench  v.  Cheese.  Page  571 

See  Exceptions,  2. 

Scandal  and  Impertinence. 

INDEMNITY. 
See  Title,  Proof  of. 

INFANT. 

A  proposed  compromise  of  a  suit 
appearing  to  be  for  the  benefit  of 
an  infant  Defendant,  the  Court 
sanctioned  it,  without  a  reference 
to  the  Master.   Lippiat  v.  Holley. 

423 

See  Next  Friend,  1,  2. 
Parent  and  Child,  1. 
Pleading,  2. 

INJUNCTION. 
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INJUNCTION. 

1.  Pending  a  suit  for  the  establish, 
ment  of  a  will  of  real  estate,  the  heir 
at  law,  who  had  concurred  in  the 
will  and  in  the  establishment  of 
the  suit,  having  commenced  ac- 
tions of  ejectment  and  detinue,  to 
recover  the  estate  and  the  title 
deeds,  the  Court,  on  the  applica- 
tion of  the  trustee,  referred  it  to 
the  Master,  to  inquire  what  pro- 
ceedings ought  to  be  taken  to  de- 
fend the  actionsf  and  restrained 
the  actions  in  the  meantime. 
Edgecumbev.  Carpenter.  Page  171 

Under  special  circumstances, 
an  injunction  was  granted  on  the 
application  of  a  Defendant,  against 
a  co-Defendant.  Edgecumbe  v. 
Carpenter,  171 

2.  An  order  nisi  to  dissolve  the 
common  injunction,  obtained  after 
exceptions  to  the  answer  have 
been  filed,  is  irregular.  H<mes  v. 
Hotves.  197 

S.  The  affidavit  in  support  of  a  mo- 
tion to  extend  the  common  in- 
junction statedi  on  belief,  that  the 
answer  would  contain  a  discovery 
which,  with  other  evidence,  would 
enable  the  Defendant  at  law  to 
make  a  good  defence  to  the  ac- 
tion, <'or  tend  materially  to  re* 
duce  the  amount  of  damages 
sought  to  be  recovered  thereby :" 
Held,  that  this  was  sufficient. 
Barker  v.  Barr.  374 

4.  Tlie  Plaintiff  having  obtained  the 
common  injunction  either  before 
or  afler  answer,  and  whether  or 
not  continued,  may  obtain,  as  of 


course,  an  order  to  amend  without 
prejudice  to  the  injunction,  he 
undertaking  to  amend  within  one 
week.  2d  General  Order  (9th 
May  18S9)«  .   Pfeige  x 

5«  Where  common  injanction  haa 
been  obtained  or  has  been  dis- 
solved on  merits  and  the  Plaintiff 
afterwards  amends,  the  Plaintiff  to 
be  entitled  to  move  for  an  in- 
junction on  affidavit  of  the  truth 
of  the  amendments,  unleM  the 
Defendant  plead,  answer  or  de- 
mur to  amended  bill  within  eight 
days  after  appearance,  ^d  General 
Order  (9th  May  18S9).  x 

See  Jurisdiction. 

Landlord  ahd  Tbkakt. 
.  Patjbnt,  2. 
Practigb,  6* 

INTEREST  ON  LEGACY. 
A  testator  directed  his  trustees,  as 
soon  as  convenient  after  the  de- 
cease of  his  wife,  to  raise  10,000/. 
for  his  nephew,  an  infant,  and  to 
invest  it  and  apply  the  income  to- 
wards his  maintenance.  The  tes- 
tator had  previously  given  iiis  wife 
an  annuity  of  10(X)/.  a  year,  pay- 
able quarterly.  The  wife  pre-de- 
ceased  the  testator:  Held,  that 
the  infant  was  entitled  to  interest 
on  his  legacy  from  the  testator's 
decease.    Pickmick  v.  Gibbet. 

271 

See  Will,  1. 

INVESTMENT. 
See  Practice,  3. 


JURISDICTION. 
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JURISDICTION. 

An  injunction  granted^  on  termti  to 
restrain  proceedings  instituted  in 
Demerara  to  recover  real  estate 
there^  and  an  order  made  for  a 
consignee  and  manager  of  the  es- 
tate aind  produce ;  it  appearing  to 
the  Court  that  there  were  many 
other  questions  between  the  par- 
ties connected  with  the  estate, 
which  could  be  more  conveniently 
determined  together  in  this  coun- 
try.   Buniury  ▼•  Bunbury. 

Page  318 

See  Plbadino,  1. 
Practice,  6. 

JUST  ALLOWANCES. 
See  ExxcuTOR,  4. 


LANDLORD  AND  TENANT. 

A  yearly  tenant,  having  the  option 
of  purchasing]  the  property,  filed 
his  bill  against  the  landlord,  for  a 
specific  performance  of  the  con- 

"  tract  for  sale ;  the  landlord  having 
proceeded  to  eject  the  Plaintiff, 
the  latter  applied  for  an  injunc- 
tion to  restrain  him;  but  the 
Court  declined  granting  it,  except 
on  the  terms  of  the  Plaintiff  un- 
dertaking to  continue  to  pay  the 
rent,  without  prejudice.  Pyke  v. 
North-wood.         '  152 

LEGATEE. 
See  Notice. 


LESSOR  AND  LESSEE. 

Equitable  assignee  of  leaseholds  held 
liable  at  the  suit  of  the  lessee, 
after  the  expiration  of  the  term, 
to  the  breaches  of  covenant  com- 
mitted during  his  possession,  al- 
though such  lessee  was  no  party 
to  the  contract  for  purchase,  and 
it  was  stipulated,  that  the  pur- 
chaser should  not  be  entitled  to 
an  assignment.  Close  v.  WUber- 
force*  Page  112 

See  Vendor  and  Purchaser,  3,  4. 

LIABILITY  OF  TESTATORS 

ASSETS  IN  CARRYING 

ON  TRADE. 

See  Will,  2. 

LIMITATION. 

See  Devise,  fMssim, 
Sbttlembkt. 


MANUSCRIPTS. 
See  Will,  3. 

MERGER. 

• 

A  person  having  a  partial  interest  in 
an  estate  bought  up  charges  there- 
on, and  had  them  transferred  to 
trustees  for  him;  he  afterwards 
became  absolutely  entitled  to  the 
estate:  Held,  under  the  circum- 
stances, that  the  charges  had 
merged  in  the  inheritance.  Lord 
SeUey  v.  Lord  Lake.  146 

MISDESCRIPTION. 


1 
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MISDESCRIPTION  OF  RESI- 
DENCE. 

See  Practice,  9. 

MISJOINDER  OF  PLAINTIFFS. 

1.  A  husband  and  wife  were  joined 
as  co-Plaintifb  in  a  suit  relating  to 
the  separate  property  of  the  wife, 
and  the  Defendant  objected,  by 
his  answer,  to  the  misjoinder  of 
the  Plainti£&.  The  cause  coming 
on  to  be  heard,  the  Court  af^er 
hearing  the  case  refused  to  dis- 
miss the  bill ;  but,  upon  the  hus- 
band giving  security  for  all  the 
costs,  permitted  the  bill  to  be 
amended,  by  adding  a  next  friend, 
and  making  the  husband  a  Defend- 
ant.  England  y.  Downs.  Page  96 

2.  The  bill  sought  a  general  account 
of  the  estate  of  a  testator  who 
died  in  1807,  one  of  the  co-Piain- 
tifis  being  held  bound  by  a  settle- 
ment of  accounts  in  1822 :  Held, 
that  in  this  suit  all  the  other  co- 
Plaintiffs  were  equally  bound  by 
that  settlement,  and  that  in  this 
suit  the  accounts  could  only  be 
directed  on  the  footing  of  such 
settlement.  Lambert  v.  Hulchin' 
son.  277 

Notwithstanding  a  misjoinder  of 
Plaintiffs,  the  Court  permits  a  de- 
cree  to  be  made  at  the  hearing, 
when  it  appears  that  justice  can  be 
done  to  all  parties  notwithstanding 
the  misjoinder.  Lambert  v.  Hutch- 
inson. 277 

3.  M. «/.,  the  personal  representative 
of  a  deceased  trustee,  together 
with  infants,  beneficially  interested 
in   a  fund,  by  J\L  J»  their  next 


friend,  were  co-Plaintifi  m  a  suit, 
the  object  of  which  was  to  make 
the  tenant  for  life  and  his  interest 
in  the  trust  funds  answerable  for 
part  of  the  trust  funds  which  the 
.  tenant  for  life  had  applied  to  his 
own  use:  there  were  other  parties 
interested  in  the  restitution  of  the 
fund,  who  were  made  defendants. 
The  Court,  being  of  opinion  that 
the  trustee's  assets  might,  in  the 
progress  of  the  suit,  have  to  be 
resorted  to  for  the  purpose   of 
making  good  the  breach  of  trust 
and  that  the  interests  of  the  in- 
fants and  of  JVf.  •/.  would  thereby 
ultimately  become  conflicting,  dis- 
missed the  bill  with  costs,  on  the 
ground  of  the  misjoinder  of  Plain- 
tiffs, but  without  prejudice  to  any 
new  bill.    Jacob  v.  Lucas. 

Page  436 

MORTGAGE. 

1.  Where  a  mortgage  is  made  to 
several  persons  jointly,  they  are^ 
in  equity,  tenants  in  common  of 
the  mortgage  money,  and  the  re- 
presentatives of  such  of  them  as 
may  be  dead  are  necessary  parties 
with  the  survivor  to  a  bill  for 
foreclosure  or  redemption.  Ffci^- 
ers  v,  CotoelL  529 

2.  Foreclosure  suits  may  be  ad- 
vanced for  hearing  like  other 
causes.  4/A  General  Order  (9th 
Mai/ 1839).  X 

See  Exoneration. 
Notice. 

Outstanding  Term. 
Power  of  Sale. 
Provisional  Assignee. 

MORTGAGOR 
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MORTGAGOR  AND  MORT- 
GAGEE. 

See  Production  of  Deeds  and 
Papers,  4. 
Receiver,  2. 
Statute,  S. 

MOTION. 

The  proper  mode  of  obtaining  money 
out  of  court  is  by  petition:  but 
the  rights  of  the  parties  having 
been  ascertained  by  arbitration 
and  no  decree  having  been  made, 
the  Court  in  this  case  ordered 
payment  of  money  out  of  court 
upon  motion.     Oliver  v.  Burt. 

Page  583 
See  Costs,  2. 

Practice,  1.  3.  5. 
Production    of   Deeds    and 
Papers,  2. 

MOTION  TO  DISMISS. 

A  Plaintiff  having  obtained  an  order 
of  course  to  amend  after  the  time 
limited  for  that  purpose  had  ex- 
pired, and  the  Defendant  being  in 
a  condition  to  move  to  dismiss 
for  want  of  prosecution :  -  Held, 
that  a  single  notice  of  motion  to 
discharge  the  irregular  order  and 
to  dismiss  the  bill  was  not  irre- 
gular on  the  ground  of  multifari- 
ousness.    Traile  v.  BulL         475 

MULTIFARIOUSNESS. 
See  Motion  to  Dismiss. 


Vol.  I. 


NEXT  FRIEND. 

1.  The  Master  reported  that  a  suit 
instituted  on  behalf  of  infants  was 
improperly  instituted  and  ought 
not  to  be  prosecuted.  It  was 
dismissed,  with  costs  to  be  paid 
by  the  next  friend.  Fox  v.  Suxoer- 
krop.  Page  58S 

2.  In  a  clear  case^  the  Court,  being 
of  opinion  that  a  suit  had  been 
commenced  by  the  next  friend  of 
infants  to  promote  his  own  views, 
and  not  for  the  benefit  of  the  in- 
fants, summarily,  and  without  a 
reference  *  to  the  Master,  dis- 
missed it  with  costs,  to  be  paid 
by  the  next  friend.     Sale  v.  Sale, 

586 

NEXT  OF  KIN. 
See  Conversion. 

NOTICE. 

The  testator  having  charged  his  real 
estate  with  his  debts  and  legacies, 
devised  it  to  his  eldest  son  J,  B, 
in  fee,  and  appointed  him  exe- 
cutor. A.  B.  mortgaged  the  es- 
tate, and  covenanted  against  all 
incumbrances,  except  the  lega- 
cies: Held,  first,  that  the  mort- 
gagee took  for  his  security  the 
estate,  minus  the  amount  of  lega- 
cies ;  and  secondly,  that  the  un- 
paid debtors  of  the  testator  were 
entitled  to  the  >  fund  reserved  in 
the  mortgage  deed  for  legacies, 
in  priority  of  the  legatees.  Eland 
V.  Eland.  235 

An  B.f  the  executor  and  also  de- 
S  s  visee 


696 
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visee  of  real  estate  subject  to  debts 
and  legacies  mortg^ed  it,  first,  to 
p.  Z).  subject  to  the  legacies,  and 
afterwards  to  E.  F.  subject  to  the 
pnprtgi^ge  to  C.  Z). :  I{eld,  that 
^.  F-t  taking  with  notice  of  C.  D.'b 
niortgfige,  took  subject  to  the 
l^gaci^s.    Eland  v.  Eland* 

Page  235 


ORDER  OF  COURSE. 
See  Practice,  12. 

OUTLAWRY. 

Though  an  outlaw  cannot  come  into 
court  to  establish  a  demand,  yet 
he  may  apply  to  the  Court  to  set 
aside  an  attachment  which  has 
been  irregularly  issued  against 
him. ,  Hawkins  v.  Hall»  73 

OUTSTANDING  TERM. 

A  mortgagee  in  whom  a  satisfied 
mortgage  term  was  vested,  held, 
under  the  circumstances,  bound 
to  assign  it  to  the  trustee  of  the 
will  of  a  testator,  without  the 
concurrence  of  the  parties  bene- 
ficially interested  in  the  property 
under  it.  Poole  v.  Pass.  600 
A  testator  allowed  a  satisfied 
mortgage  term  to  remain  out- 
standing in  the  mortgagee,  and 
he  devised  the  estate  to  a  trustee 
in  such  a  manner  as,  in  the  opi- 
nion of  the  Court,  to  entitle  him 
to  call  for  an  assignment  of  the 
term  without  the  concurrence  of 


the  parties  beneficially  entitled: 
the  termor,  under  the  advice  of 
counsel,  refused  to  assign  without 
the  concurrence  of  the  parties 
beneficially  interested,  and  a  suit 
became  necessary  to  compel  him : 
The  Court,  though  of  opinion  that 
the  termor  was  not  entitled  to  in- 
sist on  his  objection,  gave  him  his 
costs,  charges  and  expenses,  Poole 
V.  Pass.  Page  600 

See  DsMUBREB. 


PARENT  AND  CHILD. 

1.  An  increased  allowance  for  main- 
tenance made  out  of  the  property 
of  infants,  for  the  purpose  of  sup- 
porting their  parents  who  were  in 
great  indigence.     Allen  v.  Coster* 

2.  In  consideration  of  100/.  paid  by 
the  Plaintiff's  father  to  A.  B.9  the 
latter  covenanted  to  maintain  and 
apprentice  the  Plaintiff^  and  that 
he  should  take  a  specified  interest 
in  all  the  real  and  personal  estate 
which  A,  B*  should  possess  at  his 
death ;  the  condition  in  life  of  the 
Plaintiff  not  having  been  altered, 
and  no  expectation  on  bis  part 
having  been  defeated :  Held,  that 
this  contract  might  be  put  an  end 
to  by  agreement  between  the 
Plaintiff's  father  and  A.  B, 

Semblcy  that  if  there  had  been 
part  performance  of  the  agree- 
ment altering  the  condition  in  life 
of  the  Plaintiff,  then  the  Court 

would 
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would  not  have  permitted  the 
father  to  take  him  back  to  his 
prejudice,  and  would  have  com- 
pelled a  complete  performance  in 
his  favour.     Hill  v.  Gotnme. 

Page  540 
See  Feme  Covert,  2. 

PARTIES. 
See  Co-Defendants. 

MoRTOAOB,  1. 

Plea. 

Pleading,  S. 
Supplemental  Bill. 

PARTITION. 

1.  In  a  partition  suit,  costs,  as  at 
law,  are  not  given  on  either  side 
at  the  hearing ;  but  where  a  De- 
fendant set  up  an  agreement  in 
bar  of  the  right  of  the  Plaintiff  to 
a  partition,  he  was  directed  to 
pay  so  much  of  the  costs  as  were 
occasioned  by  that  part  of  the 
defence.     Morris  v.  Timmins* 

411 

2.  A  road  was  set  out  by  two  tenants 
in  common  of  property,  for  the 
convenience  of  their  respective 
dwelling-houses  for  ever :  the 
Court,  in  a  partition  suit,  though 
of  opinion  that  it  ought  not  to  be 
interfered  with,  declined  giving 
any  special  direction  on  the  sub- 
ject to  the  commissioners.  Morris 
V.  Timmins.  411 

See  Agreement. 

PARTNER. 

See  Ship. 


PATENT. 

1.  A  bill  filed  by  a  patentee,  to  re- 
strain the  piracy  of  his  patent  and 
for  an  account,  did  not  distinctly 
state  the  specification  or  explain 
the  nature  of  the  invention  for 
which  the  patent* right  was  claim- 
ed ;  but  it  alleged  that  the  speci- 
fication was  duly  enrolled,  and 
that  the  drawings  and  description 
in  the  specification  could  not  be 
set  out  in  the  bill,  and  it  charged 
that  the  Plaintiff  was  the  inventor 
and  that  the  invention  was  new: 
the  Court  (not  without  some 
doubt)  held,  on  the  authority  of 
Kay  V.  Marshall^  that  the  bill 
was  not  demurrable.  Wesihead 
¥•  Keene*  Page  287 

2.  Where  a  bill  is  filed  by  a  pa- 
tentee for  an  injunction  to  re- 
strain an  alleged  infringement  of 
his  patent,  the  Plaintiff  is  not 
precluded  from  asking  for  an  in- 
junction at  the  hearing,  by  the 
fact  of  his  not  having  applied  for 
it  on  an  interlocutory  motion ; 
but  the  not  moving  for  the  in- 
junction imposes  on  the  Plaintiff, 
in  such  a  case,  the  obligation  of 
making  out  a  clear  and  unex- 
ceptionable title  at  the  hearing: 
and  if  he  fails  in  that,  and  has 
not  previously  obtained  an  injunc- 
tion, he  will  not  be  allowed  to  use 
the  facts  proved  in  the  cause,  as 
evidence  of  a  primd  facie  c^e, 
giving  him  a  right  to  further  time, 
for  the  purpose  of  enabling  him 

•  to  establish  more  satisfactorily  his 
legal  title.    Bacon  v.  Spottiswoode, 

382 
S  s  2         A  patentee 


I 
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A  patentee  brought  the  cause 
to  a  hearing  without  having  pre- 
viously moved  for  an  injunction, 
and  the  Court  being  of  opinion, 
that  on  the  evidence  then  pro- 
duced an  injunction  would  not 
have  been  granted  on  an  inter- 
locutory application,  refused  to 
retain  the  bill  to  give  the  pa- 
tentee an  opportunity  of  establish- 
ing his  right  at  law,  but  dismissed 
it  With  costs.  Bacon  v.  Spottis- 
ijooode.   Bacon  v.  Jones*  Page  382 

S.  Before  the  grant  of  the  Plaintiff's 
patent,  the  reach  in  spinning  ma- 
chines varied  from  less  than  an 
inch  to  thirty-six  inches,  accord- 
ing  to  the  length  of  the  fibre  of 
th^  material.  The  Plaintiff  dis- 
covered a  new  and  improved 
mode  of  preparing  flax  and  other 
fibrous  substances,  in  which  pro- 
cess the  fibre  became  shortened, 
and  the  length  of  the  reach  in 
spinning  it  was  necessarily  dimi- 
nished. The  Plaintiff  obtained  a 
patent,^rf^  for  thus  preparing  the 
flax  and  other  fibrous  substances ; 

.  and  secondly^  for  spinning  it  at  a 
shorter  reach  than  had  been  done 
before,  namely,  at  two  inches  and 
a  half:  Held,  that  the  second  part 
of  the  patent  could  not  be  sup- 
ported, and  that  the  patent  was, 
therefore,  invalid.  Kay  v.  JVfar- 
shalL  535 


PAYMENT  OUT  OF  COURT. 

See  Feme  Covert,  1. 
Motion. 


PETITION. 

See  Motion. 
Practice,  2. 

PLEA. 

C  E.,  in  the  lifetime  of  her  husbaody 
contracted  a  second  marriage  with 
the  testator,  and  after  his  death, 
with  J.  C.  The  testator  believb^ 
C  £•  to  be  his  wife,  bequeathed 
to  her  all  his  property,  and  ap- 
pointed her  his  executrix;  she 
proved  his  will,  and  •/.  C,  as  her 
husband,  possessed  part  of  the  es- 
tate of  the  testator ;  the  next  of 
kin  having  filed  a  bill  against  C.£. 
and  her  real  husband,  impugning 
the  validity  of  the  will,  and  seek- 
ing an  account  of  the  testator's 
estate :  Held,  that  the  husband  of 
C.  E>9  though  he  had  not  inter- 
fered, was  a  necessary  party,  but 
that  J.  C,  her  supposed  husband, 
was  not   M^Kenna  v.  Everitt, 

Page  134 

PLEADING- 

L  It  is  not  enough  to  state,  that  per- 
sons who,  in  respect  of  interest, 
are  necessary  parties,  are  out  of 
the  jurisdiction  :  the  bill  must  go 
on  to  pray  process  against  them. 
Munoz  V.  De  Tastet.  109  n. 

2.  In  order  to  enable  an  infant  De- 
fendant to  enter  into  evidence  in 
support  of  facts  which  would  not 
otherwise  be  in  issue  in  the  cause, 
it  is  proper  that  they  should  be 
stated  in  his  answer ;  but  whatever 
admissions  may  be  made  or  points 

tendered 
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tendered  in  issue  in  the  answer  of 
an  infanty  the  Plaintiff  is  not  in 
^^y  degree  exonerated  from  prov- 
ing as  against  the  infant  the  whole 
case  on  which  he  relies.  Holden 
V.  Heam.  Page  445 

S.  The  bill  stated  that  the  Plaintiff, 
with  the  parol  consent  of  the  De- 
fendant, a  surety,  had  by  deed  re- 
leased the  principal  debtor,  and 
that  having  brought  an  action  at 
law  against  the  surety,  it  hafl  been 
held,  that  the  surety  was  released. 
The  bill  prayed  payment  by  the 
surety  of  the  debt :  Held,  on  de- 
murrer, that  the  principal  debtor 
was  a  necessary  party  to  the  suit. 
Brooks  V,  Stuart.  512 

See  Co-Defendants,  1,  2. 
Demurrer. 

Misjoinder  of  Plaintiffs. 
Mortgage,  1. 
Plea. 

Practice,  11. 
Power,  Execution  of. 
Statute  of  Frauds. 
Supplemental  Bill. 
Trustee,  8. 

POOR. 

See  Charity,  1. 

POWER,  EXECUTION  OF. 

A.  B.f  being  desirous  of  voluntarily 
settling  property  on  the  female 
descendants  then  in  existence  of 
C.  2).,  by  deed  reciting  this  desire 
and  that  certain  persons  therein 
named  were  the  only  descendants 
then  in  life  of  C.  D.,  settled  a  part 


of  the  property  on  the  persons  so 
named,  and  reserved  to  himself  a 
power  of  appointing  the  remaining 
part  of  the  property  amongst  such 
several  persons  before  named, 
which,  in  default  of  appointment, 
was  given  to  those  several  persons 
named ;  he  afterwards  discovered 
that  there  were  other  descendants 
in  existence  of  C,  D,,  who  had 
been  omitted,  and,  to  remedy  the 
omission,  he  appointed  a  part  of 
the  fund  to  an  object  of  the  power, 
upon  his  executing  bonds  for  the 
payment  to  the  persons  newly  dis- 
covered, of  the  amount  when  re- 
ceived: Held,  that  the  appoint- 
ment was  void,  and  that  the  Court 
would  not,  in  a  suit  to  have  the 
rights  of  the  parties  to  the  appoint- 
ed fund  declared,  determine  whe- 
ther the  case  was  such  as  to  entitle 
the  parties  to  have  the  settlement 
reformed  according  to  the  inten- 
tion of  the  settlor.  •  Lee  v.  Fernie, 

Page  483 

POWER  OF  SALE. 

A  trust,  *^  to  make  sale  and  dispose 
of  the  testator's  real  estates,  by 
private  sale  or  public  auction. 
Held,  not  to  authorise  a  mortgage; 
there  appearing  an  intention  on 
the  part  of  the  testator,  that  his 
whole  real  estate  should  be  con- 
verted. Hddenby  v.  Spoffbrth*  390 

PRACTICE. 

1.  A  motion  for  an  injunction  and 

receiver  is  irregular  where   the 

Plaintiff  amends  his  bill  between 

Si  ^  the 


630 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


the  time  of  giving  notice  of  mov- 
ing and  the  time  of  bringing  on 
the  motion.  Gouihwaite  v.  Rip- 
pon.  Page  54? 

2.  It  is  irregular  to  confirm  the 
Master's  report,  approving  of  a 
contract  for  sale  of  an  estate  be- 
ing carried  into  effect,  by  a  peti- 
tion of  course  with  the  consent 
of  the  clerks  in  court  of  all  par- 
ties. Such  a  report  ought  to  be 
confirmed  by  a  special  petition, 
stating  all  the  facts.  Ballet/  v. 
Todd.  95 

3.  Notice  of  motion  was  given  for 
the  payment  of  money  into  court, 
but  the  notice  did  not  proceed  to 
state  that  an  application  would 
be  made  for  its  investment;  one 
of  the  parties  did  not  appear  on 
the  motion:  Held,  that  no  order 
for  investment  of  the  fund  could 
be  made.    Robinson  v.  Wood.  206 

4.  Where  facts,  not  founded  on 
allegations  in  the  bill,  are  intro- 
duced into  affidavits  in  support  of 
an  application  for  a  receiver,  the 
Court  will  disregard  them,  and  a 
Defendant  acts  properly  in  not 
answering  them.  Datvson  v.  Yates^ 

301 

5.  In  a  creditor's  suit  instituted  by 
the  Plaintiff  on  behalf  of  himself 
and  all  other  creditors,  the  De- 
fendant is  entitled  on  motion,  at 
any  time  before  decree,  to  have 
the  bill  dismissed,  on  payment  of 
the  demand  of  the  Plaintiff  and 
his  costs  as  between  party  and 
party ;  but  if  there  be  other  De- 
fendants, their  costs  must  also  be 
paid.    Pemberton  v*  Topham.  316 


6.  The  Plaintiff,  arrested  under  an 
attachment  sued  out  by  the  De- 
fendant, which  was  afterwards 
set  aside  for  Irregularity,  brought 
an  action  for  false  imprisonment 
against  Defendant.  The  Court 
restrained  the  action  and  referred 
it  to  the  Master  to  settle  a  proper 
compensation.  BickneUr*  Stam- 
ford. Page  S68 

Where  a  party  is  arrested  by 
virtue  of  the  process  of  this 
Court,  which  turns  out  to  be  ir- 
regular, he  may  apply  to  the 
Court,  either  for  a  reference  to 
the  Master  to  settle  a  proper 
compensation,  or  for  liberty  to 
bring  an  action.  BickneU  v. 
Stamford.  368 

7.  Where  the  Plaintiff  failed  in 
proving,  at  the  hearing,  a  fact 
which  was  the  very  foundation  of 
his  title:  Held,  that  it  was  not 
the  proper  subject  for  an  inquiry 
before  the  Master;  and  the  bill 
was  dismissed  with  costs,  with 
liberty  to  file  a  new  bill.  Holden 
V.  Heam.  445 

8.  Where  a  party  who  does  not  ap- 
pear at  the  hearing  is  alleged  but 
is  not  proved  to  be  out  of  the 
jurisdiction,  it  is  not  the  practice 
to  direct  an  inquiry  before  the 
Master  as  to  that  fact;  but  the 
proper  course  is  to  obtain  leave 
to  exhibit  an  interrogatory  to 
prove  it.     Dibhs  v.  Goren.       4f57 

9.  Where  a  Plaintiff  wilfully  mis- 
represents his  place  of  residence 
on  the  record  he  will  be  ordered 
to  give  security  for  costs,  but  this 
rule   does   not   extend  to  cases 

where 
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where  it  is  done  innocently  and 
from  mere  erron  Simpson  v. 
Burton.  Page  556 

10.  A  cheque  of  the  Accountant- 
General  was  alleged  to  have 
been  accidentally  destroyed :  the 
Court,  though  ilot  satisfied  with 
the  evidence  of  its  destruction, 
directed  the  issue  of  a  new 
cheque,  on  the  ground  that  the 
other  cheque,  being  more  than  a 
year  old>  would  not  be  paid  if 
presented.     Taylor  y.  Scrivens. 

571 
IL  It  is  the»  duty  of  a  Plaintiff  to 
come  fully  prepared  at  the  hear- 
ing to  ask  the  Court  for  a  de- 
cree ;  and  if  he  is  not  so  prepared, 
and  the  suit  appears  defective 
from  his  default,  it  is  then  a  mat- 
ter of  discretion  or  indulgence  to 
grant  him  leave  to  supply  the  de- 
fect.   Bierdermann  v.  Seymour. 

5ffl 
A  cause  came  on,  and  was  or- 
dered to  stand  over  for  want  of 
parties ;  it  was  brought  on  a 
second  time,  when  the  allegations 
and  statements  in  the  bill  were 
found  so  defective,  as  to  prevent 
the  Court  making  a  decree,  and  the 
suit  was  again  defective  for  want 
of  parties;  the  Court  gave  the 
Plaintiff  leave  to  set  the  record 
right,  but  only  on  the  terms  of  his 
paying  the  Defendants  the  costs 
of  the  former  and  of  the  present 
hearing.  Bierdermann  v.  Seymour. 

594 

12.  Where  order  of  course  is  alleged 

to  have  been  irregularly  obtained 

at  the  Rolls  in  cases  marked  '*  Lord 


Chancellor,"  any  application  to 
discharge  it  dhall  be  fitst  made  to 
the  Master  of  the  Rbllfi.  6th  Ge- 
neral Order  (1839).  Page  xi 

See  Annuity,  1,  2. 
Assets  in  India. 
Attachment. 
Co-Defendants,  1,  2. 
Costs,  1,  2. 
Cross  Bill. 
Election. 
Exceptions,  1. 
Feme  Covert,  1. 
Fieri  Facias, /M»«im. 
Further  Directions. 
General  Orders,  passim. 
Guardian  and  Ward. 
Injunction,  passim. 
Jurisdiction. 
Landlord  and  TbnAnt. 
Misjoinder  of  Plaintiffs^  1. 
Motion. 

Motion  to  Dismiss. 
PitsLiMiNART  Accounts  and 

Inquiries. 
Prbrooatits. 
Production   of    Deeds    and 

Papers^  passim. 
Receiver,  1. 

Scandal  and  Impertinence. 
Sequestration,  1^  2. 
Short  Cause. 

Solicitor  and  Client,  pa«tm. 
Statutes,  passimi 
Stop  Order. 
Subpcena; 

Taxation  of  Costs,  I. 
Trustee,  4.  6.  8. 
Vendor  and  Purchaser,  1. 
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PRELIMINARY  ACCOUNTS 
AND  INQUIRIES. 

Plaintifi  to  be  at  liberty,  at  any  time 
af(er  appearance,  to  move  that 
preliminary  accounts  and  inqui- 
ries be  taken,  and  order  shall 
thereupon  be  made  without  pre- 
judice to  any  question  in  the 
cause,  if  it  appears  beneficial  to 
those  incompetent  to  consent,  and 
is  consented  to  by  the  Defendants 
who  have  not  answered,  and  is 
consented  to  by  or  is  proper  upon 
the  answer  of  those  who  have  an- 
swered. 5th  General  Order  (9th 
Afa^l839).  Pagexi 

PREROGATIVE. 

A.  B,  being  entitled  to  a  fund  in 
court,  died,  and  administration 
was  granted  to  a  person,  as  "  the 
natural  and  lawful  sister"  o£  A.B* 
It  appearing  from  the  proceedings 
in  the  cause  that  A.  B.  was  ille- 
gitimate, the  Court  refused  to  pay 
the  fund  to  the  administratrix, 
but  directed  it  to  be  carried  over 
to  a  separate  account,  with  direc- 
tions that  it  should  not  be  paid 
out  of  court  without  notice  to 
the  Crown.     Long  v.  Wakeling, 

400 
See  Alien. 

PRESUMPTION. 
See  Waste  Lands. 

PRINCIPAL  AND  SURETY. 
See  Pleading,  3. 


PRIVILEGE. 

See  Production  of  Deeds   ani» 
Papers,  1. 

PRODUCTION  OF  DEEDS  AND 
PAPERS. 

1.  The  privilege  of  a  client,  as  to 
discovery,  is  not  co-extensive  with 
that  of  his  solicitor;  there  are 
cases  where  the  solicitor  would 
be  protected  fronc^  discovery,  but 
the  client  would  not.  Greenlaw 
v.  King.  •     Page  1S7 

A  case  submitted  to  counsel* 
and  confidential  communications 
had  with  his  solicitor  by  a  deceased 
owner  of  a  charge  on  a  living,  in 
contemplation  of  proceedings  be- 
ing taken  by  the  future  incumbent, 
and  which  had  come  into  the  pos- 
session of  the  Defendant,  who  was 
the  assignee  of  the  charge :  Held, 
not  privileged.   Greenlavo  v.  King* 

137 

Confidential  communications- 
which  took  place  after  the  dispute 
had  arisen,  between  a  Defendant 
and  a  solicitor  who  acted  as  agent 
and  adviser  only,  but  not  as  solici- 
tor: Held,  not  privileged.  Green- 
law V.  King.  137 

2.  The  Court  will  not,  at  the  instance 
of  a  Defendant,  order  the  Plaintiff 
to  produce  documents,  admitted 
to  be  in  his  possession  and  to  re- 
late to  the  matters  in  question, 
for  the  inspection  of  the  Defend- 
ant. 

Where,  however,   the  Plaintiff 
called  upon  the  Defendant  to  in- 
spect 
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spect.  a  document  in  hisy  the 
Plaintiff's,  possession,  and  to  ex- 
plain several  errors  in  his  accounts 
therein  alluded  to,  .and  submitted 
to  produce  the  same,  the  Court 
ordered  that  the  Defendant  should 
have  one  month's  time  to  answer, 
from  the  time  of  the  Plaintiff's  de- 
positing the  account  with  his  clerk 
in  court  for  the  Defendant's  in- 
spection.    Shepherd  v.  Morris* 

Page  175 
Whether  a  Plaintiff  can  deposit 
a  document  with  his  clerk  in  court, 
and  compel  the  Defendant  to  in- 
spect, it  before  answering?  Qu^ere^ 
Shepherd  v.  Morris.  175 

3.  Where  on  a  motion  for  the  pro- 
duction of  papers  admitted  to  be 
in  the  Defendant's  possession,  the 
right  to  their  production  depends 
on  documents  stated  in  the  bill, 
but  which  are  neither  admitted 
nor  denied  by  the  answer,  the 
Plaintiff  is  at  liberty  to  verify  such 
documents  by  affidavit.  Addis  v. 
Campbell.  258 

4.  A  mortgagee,  who  was  a  party  to 
the  suit,  consented  to  a  sale  of  the 
mortgaged  property :  Held,  that 
he  must  produce  and  leave  in  the 
Master's  office  the  title  deeds 
which  were  necessary  in  order  to 
complete  such  sale.  Livescy  v. 
Harding.  343 

See  Solicitor  and  Client,  6. 


PRODUCTION  OF  LESSOR'S 
TITLE. 

See  Vendor  and  Purchaser,  3. 


PROVISIONAL  ASSIGNEE. 

The  provisional  assignee  of  an  insol- 
vent debtor  having  been  made  a 
Defendant  to  a  suit  by  a  mort- 
gagee to  foreclose  the  insolvent 
and  those  claiming  under  him. 
Held  to  be  entitled  to  his  costs,  to 
be  paid  by  the  Plaintiff,  who  was 
to  add  them  to  his  security.  Par- 
ker V.  Burney,  Page  492 

PURCHASE  MONEY,  LIABI- 
LITY TO  SEE  TO  APPLICA- 
TION  OF. 

See  Notice. 


REAL  AND  PERSONAL 
ESTATE. 

See  Conversion. 

RECEIVER. 

1.  A  receiver  being  appointed  to 
get  in  the  outstanding  estate  of 
a  testator,  the  Court  gave  leave 
to  a  party  who  was  willing  to  pay 
a  sum  due  to  the  estate  into  Court 
to  do  so,  in  order  to  save  the 
poundage  which  would  have  been 
incurred  if  it  had  passed  through 
the  hands  of  the  receiver.  Haigh 
V.  Graiian.  201 

2.  At  the  instance  of  a  mortgagee  of 
a  fVest  India  estate,  a  receiver 
and  manager  had  been  appointed : 
Held,  that  he  was  not  entitled 
to  the  produce  of  crops  severed 
and  shipped  to  the  consignee  of 

the 
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the  mortgagor  prior  to  the  ap- 
poiotinfenty  although  therfe  had 
been  no  conrersion  prior  to  that 
time*     Codrington  ?•  Johnstone. 

Page  520 
See  Assets  in  India* 

FORFBITURE* 

REFERENCE  TO  MASTER. 

See  Assets  in  India. 
Infant. 
Practice,  7,  8. 

RELEASE* 

A  release,  though  unlimited  in  its 
terms,  held,  fVom  the  recitals  and 
context,  to  operate  only  as  to  a 
particular  sum  mentioned  in  the 
recitals.  Lindo  v.  Lindo*  496 
An  intestate  at  his  death  was 
indebted  to  Z).  M.  in  1687/. ;  dis- 
putes, however,  arose  between  the 
administrator  and  next  of  kin  as 
to  the  legality  of  the  debt,  and  an 
agreement  was  come  to  between 
them  and  the  brother  of  the  in- 
testate, whereby,  rediting  that  all 
the  property  had  been  got  in, 
and,  excluding  the  disputed  debt, 
amounted  to  5SS/. ;  that  doubts 
having  arisen  as  to  the  validity  of 
that  debt,  and  that  being  desirous 
of  maintaining  the  good  fame  and 
character  of  the  deceased,  the 
three  parties  had  agreed  to  waive 
all  questions  as  to  the  Validity  of 
the  debt,  and  raise  a  fund  to  make 
good  the  deficiency ;  that  the  next 
of  kin  had  agreed  to  ''  relinquish 
all  claim  to  any  residue  or  sur- 
plus ; "  that  the  intestate's  brother 


should  furnish  $S4L  towards  pay- 
ment of  the  debt,  and  the  ad- 
mbistrator  should  make  goc»d  all 
the  residue.     It  was  witnesaed 
that  the  next  of  kin  released  to 
the  administrator  all  his  right,  Ac^ 
to  the  personal  estate  of  the  in- 
testate, as  his   next   of  kin   or 
otherwise,  the  brother  covenanted 
to  pay  his  part,  and  the  admini- 
strator covenanted  to  pay  the  re- 
sidue out  of  his  own  money,  and 
also  to  pay  all  other  debts,  Ac.  of 
the  intestate.    The  debt  was  paid, 
and  other  funds  afterwards  fell  in 
to  the  intestate's  estate:  Held, 
that  the  administrator  was  not, 
under  the  releasci  entitled  thereto. 
Lindo  V.  Lindo.  Page  496 

RENT  CHARGE. 
See  Sequestration,  1,  2. 

REPORT,  CONFIRMATION  OF. 

See  Practice,  2. 

REVERSION. 

See  Production  of  Deeds  and 
Papers^  3. 

ROAD. 

See  Partition,  2. 


SCANDAL  AND  IMPERTI- 
NENCE. 

Exceptions  for  scandal  and  imper- 
tinence,  taken  on  summary  pro- 
ceedings 


\ 
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ceedings  upon  petition,  should, 
where  there  is  no  clerk  in  court, 
be  senred  on  the  solicitor.  In  re 
GomaU.  Page  226 

SEPARATE  USE. 

1.  A  testator  gave  property  to  trus- 
tees, in  trust  for  his  wife  for  life, 
with  remainder  to  M.  A.  T.,  then 
a  feme  sole,  for  life,  in  such  man- 
ner that  it  should  not  be  antici- 
pated, and  that  no  husband  shopld 
acquire  any  control  over  it*    M« 
A.  7".  was  unmarried  at  the  death 
of  the  testator^  but  she  married  in 
the  lifetime  of  the  widow :  Held, 
that  both  the  separate  use  clause, 
and  the  restriction  against  alien- 
ation^  became  effectual    on  her 
marriage^   TuUeltv.Armslrong.  1 
Property  given  to  a  woman  for 
her  separate  use,  independent  of 
any  husband,  may  be  enjoyed  by 
her  as  her  separate   estate,  al- 
though   the    property    becomes 
vested  in  her  while  discovert.    If 
the  gifl  be  made  for  her  sepa- 
rate use,  without  more,  she  has, 
during    coverture,    an    alienable 
estate  independent  of  her  hus- 
band ;  but  if  the  gift  be  for  her 
separate   use,   without  power  of 
alienation,  she  has,  during  cover- 
ture^ an  unalienable  estate  inde- 
pendent of  her  husband ;  in  either 
case,  however,  she  has,  while  dis- 
covert,   a   power   of  alienation. 
Tulleit  V.  Armstrong,  1 

The  restraint  against  alienation 
is  annexed  to  the  separate  estate 
only,  and  the  separate  estate  has 


its  existence  only  during  cover- 
ture; but  whilst  the  woman  is 
discovert,  the  separate  estate, 
whether  modified  by  restraint  or 
not,  is  suspended,  and  has  no 
operation,  though  it  is  capable  of 
arising  upon  the  happening  of  a 
marriage.  TuUettY.  Amutrong. 

Pagel 

2«  A  testator  bequeathed  a  sum  in 
trust,  for  his  daughter,  then  and 
at  his  death  a  widow^  for  her  se- 
parate use.  After  the  death  of 
the  testator  she  married:  Held, 
that  her  husband  acquired  no  in- 
terest in  the  fund.  Scarborough 
V.  Borman,  34 

S.  An  annuity  was  bequeathed  to  a 
lady,  who  was  unmarried  at  the 
death  of  the  testator,  for  her  se- 
parate use,  independent  of  any 
husband  with  whom  she  might  at 
anytime  marry,  and  without  power 
of  anticipation.  After  the  death 
of  the  testator,  the  legatee  mar- 
ried, became  a  widow,  and  con- 
tracted a  second  marriage.  No 
disposition  having  been  made  by 
her  while  discovert:  Held,  that 
the  separate  use  and  anticipation 
clauses  attached  to  the  annuity 
during  the  second  marriage.  Ciark 
V.  Jaques*  36 

4*  A  lady  being  entitled,  subject  to 
a  prior  life  estate,  to  certain  free- 
hold and  funded  property,  she 
settled  the  same,  on  her  first  mar- 
riage, for  her  separate  use^  inde- 
pendent of  her  intended,  or  any 
other  husband.  Her  first  husband 
died,  and  she  married  a  second 
time:  Held,  that  the  property  still 

belonged 
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belonged  to  her  as  her  separate 
estate.  Dixon  y.  Dixon*  Page  40 

SEQUESTRATION. 

1.  A  Defendant,  against  whom  a  se- 
questration had  issued,  was  en- 
titled to  a  rent-charge  issuing  out 
of  the  estate  of  A.  B.,  with  power 
of  distress;  the  rent-charge  being 
in  arrear,  was  claimed  both  by  the 
sequestrators  and  the  Defendant : 
A.  B.  offered  to  pay  the  arrears 
to  the  sequestrators  on  being 
indemnified ;  but  no  protection 
having  been  afforded  her,  she  paid 
over  the  arrears  to  the  Defendant, 
who  threatened  to  distrain  :  Held, 
that  A.  B.  was  entitled  to  pro- 
tection, and  that  an  application 
ought  to  have  been  made  to  the 
Court  for  an  order  for  her  to  pay ; 
and  that,  under  the  circumstances, 
she  was  not  liable  to  repay  the 
amount  to  the  sequestrators.  Wil- 
son V.  Metcalfe.  263 

Choses  in  action  are  subject  to 
the  process  of  sequestration.  In 
a  clear  and  simple  case  a  seques- 
tration may  be  made  effective  in 
respect  of  choses  in  action  by  an 
order  only,  or  a  voluntary  pay- 
ment may  be  protected ;  in  other 
cases  it  may  be  necessary  to  resort 
to  an  action  or  suit  under  the 
direction  of  the  Court.  Wilson 
v.  Metcalfe.  263 

2.  Order  made  for  payment  to  se- 
questrators, by  a  party  out  of 
whose  estate  the  same  was  issuing, 
of  a  rent-charge  payable  to  the 


person  whose  estate  was 
tered.     Wilson  v.  Metcalfe. 

Page  270 

SETTLED  ACCOUNT. 
See  Misjoinder  of  Plaintiffs^  2. 

SETTLEMENT. 

By  a  marriage  settlement  certain 
specified  property  of  the  wife  was 
settled,  with  an  ultimate  limit, 
atton,  in  default  of  children,  to 

H  her  next  of  kin,  and  the  husband 
covenanted  to  settle  any  propertj 
which  his  wife,  or  he  in  her  right, 
should  thereafter,  during  the  co- 
verture, succeed  to  the  possession 
of  or  acquire,  on  like  trusts.     At 
the  time  of  the  marriage,  a  sum  of 
money,  which  was  not  mentioned 
in  the  settlement,  stood  settled,  in 
trust,  for  the  wife  for  life,  with  re- 
mainder to  her  children,  with  re- 
mainder as  she  should  appoint, 
and  in  default  thereof,  '*  to  her 
executors,  administrators  and  as- 
signs."   The  husband  survived  the 
wife,  there  were  no  children,  and 
the  wife  made  no  appointment: 
Held  that,  afler  the  death  of  the 
husband  and  wife,  the  next  of  kin 
of  the  wife,  and  not  the  repre- 
sentatives of  the  husband,  were 
entitled  to  the  fund.     Grqfftey  v. 
Humpage*  46 

See  Feme  Covert,  2. 

SHERIFF. 
See  Fieri  Facias,  S. 

SHIP. 
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SHIP. 
Where  the  members  of  a  trading 
partnership  are  interested  in  a 
ship,  the  names  of  all  the  partners 
should  appear  on  the  ship's  re- 
gister ;  and  a  ship  belonging  to  a 
partnership  having  been  registered 
as  belonging  to  two  partners  carry- 
ing on  trade  under  a  particular 
firm,  iu  was  held,  that  a  third 
partner  who  formed  one  of  the 
firm,  but  whose  name  was  not  on 
the  register,  had  no  interest  in  the 
ship.    Slater  r.  JVaiis.    Page  354 

SHORT  CAUSE. 

It  is  contrary  to  the  practice  to  ad- 
vance a  foreclosure  suit  to  be 
heard  as  a  short  cause,  unless  with 
the  consent  of  the  Defendant. 
Lewin  v.  Mdine,  99 

But  see  Mortgage. 

SOLICITOR  AND  CLIENT. 

1.  Where  a  client,  resident  abroad, 
applies  for  the  taxation  of  his  soli- 
citor's bill  of  costs,  on  his  under- 
taking to  pay,  he  must  give  se- 
curity for  the  costs  of  the  pro- 
ceeding.    In  re  Pasmore.  94 

2.  An  order  of  course  for  taxation 
cannot  be  supported  on  merits  as 
a  special  order,  upon  the  occasion 
of  a  motion  to  discharge  it.  Grove 
V.  Sansom.  297 

Whether  the  taxation,  at  the 
instance  of  a  cestui  que  trust ,  of  a 
bill  of  costs  which  has  been  long 
since  settled  and  paid  by  trustees 
out  of  a  trust  fund,  ought  to  take 


place  as  against  the  solicitor,  or 
as  against  the  trustees  for  the 
purpose  of  justifying  their  pay- 
ment, quare.     Grove  v.  Sansom, 

Page  297 

3.  Under  the  common  order  for  the 
taxation  of  costs,  the  Master  is 
not  authorised  to  take  an  account 
of  pecuniary  matters  between  the 
parties,  which  are  foreign  to  the 
bill  of  costs;  but  secus  where 
monies  are  paid  by  the  client  on 
account  of  the  bill  of  costs,  or 
where,  by  agreement  between  the 
solicitor  and  client,  the  monies 
which  come  to  the  hands  of  the 
solicitor  are  to  be  applicable  to 
the  payment  of  the  bill  of  costs. 
Jones  v.  James*  307 

Under  the  common  order,  the 
Master  is  not  authorised  to  allow 
interest  on  the  balances  of  monies 
of  the  client  from  time  to  time  in 
the  hands  of  the  solicitor,  though 
such  appears  to  have  been  the 
agreement  between  the  parties. 
Jones  V.  James,  307 

4.  A  bill  of  costs  having  been  in- 
curred by  A,  and  B.  jointly,  and 
an  action  having  been  brought 
against  them  for  the  recovery  of 
the  amount,  the  Court  refused  to 
direct  a  taxation  and  to  stay  the 
proceedings  at  law,  on  the  under- 
taking of  A,  alone  to  pay  what 
might  be  found  due.  In  re  Chil' 
cote,  421 

5.  In  a  suit  for  the  administration  of 
the  estate  of  a  testator,  a  solicitor 
carried  in  a  claim  for  his  bills  of 
costs,  which,  on  taxation,  were 
reduced  by  more  than  one  sixth  : 

Held, 
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Heidi  that  the  solicitor  ought  to 
pay  the  costs  of  the  taxation. 
Silvetiop  V.  Ranuay.  Page  434* 
6.  A  client  deposited  with  his  soli- 
citor the  title  deeds  of  an  estate, 
to  secure  a  sum  of  money  then 
due,  and  certain  costs  then  in- 
curred; the  Court,  on  the  peti- 
tion of  the  client^  ordered  the 
deeds  to  be  delivered  up  to  the 
client,  on  his  paying  into  Court  a 
sum  sufficient  to  cover  the  solici- 
tor's claim,  and  directed  the  usual 
taxation,     MiUs  v.  Finhy^     560 

See  Fieri  Facias^  4i. 
General  Orders,  2. 
Production  ov  Deeds  and 
Papers,  1. 

SPECIFIC  LEGACY. 

Held,  that  a  gift  to  A.  B.  <'  of  the 
sum  of  100/.,  which  said  sum  is 
owing  to  me,  by  bond,  from  her 
father,"  was  a  specific  and  not  a 
demonstrative  legacy^  Davies  v. 
Morgan.  405 

SPECinC  PERFORMANCE. 

See  Vendor  and  Purchaser,  2, 
3,4. 

STATUTE  OF  FRAUDS. 

Where  the  want  of  signature  to  an 
agreement  for  th^  sale  of  lands 
clearly  appears  on  the  bill,  the 
objection  may  be  taken  advantage 
of  by  general  demurrer ;  but  the 
statepients  of  the  bill  not  being 
inconsistent  with  a  signature  by 
the  party  to  be  charged,  and  con- 


taining allegations  of  part  perform- 
ance, a  general  demurrer  thereto 
was  overruled.    Fidd  v.  Huichiu- 

Page  599 


son 


STATUTE  OF  LIMITATIONS. 

A  trust  for  the  payment  of  debts,  in 
a  will  of  personal  estate,  will  not 
prevent  the  operation  of  .the  Sta- 
tute of  Limitations.  ^Evant  v. 
Tweedy^  55 


STATUTES. 

L  The  executor  of  the  surviFor  of 
three  trustees  declined  to  prove 
his  will :  Held,  that  the  case  was 
within  the  1  W.  4.  c.  60.  Ex  parte 
Hagger  in  re  Merry  s  Trust.     98 

2.  A  Defendant  having  been  com- 
mitted to  the  Fket  for  not  answer- 
ing, was  discharged  with  costs, 
in  consequence  of  having  been 
turned  over  to  the  Fleets  after  the 
expiration  of  the  time  limited  Co 
the  Plaintiff,  by  the  11  G.  4.  and 
1  fV.  4.  c.  36.  s.  15.  rule  5.,  for 
bringing  him  to  the  bar  of  the 
Court.     Greening  v.  Greening, 

121 

3.  A  mortgagee  was  resident  out  of 
the  jurisdiction:  Held,  that  the 
case  was  not  within  the  1  fF.4. 
c.  60.,  the  4  &  5  fF.  4  c.  23.,  or 
the  1  &  2  Vict.  <;.  69.  Green  v. 
Holden.  207 

4.  A  testatrix  directed  funds  to  be 
*  transferred  in  the    bank  books, 

into  the  names  of  A.  B.  and  wife, 
and  their  children  who  were  in- 
fants, for  the  benefit  of  A.  B.  and 

wife 
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wife  for  life«  wi^h  remainder  to 
their  children ;  this  was  done,  and 
a  suit  being  instituted  fpr  the  per- 
formance of  the  trusts :  I)eld|  that 
the  Court  had  no  jurisdiction  un- 
der the  1  fF.  4.  c.  60.  to  order 
the  infants  to  transfer  the  fund 

ip^p  court*     Waiti  v.  Scrivens. 

F^ge22S 
5«  One  of  two  executors  appearing, 
from  proceedings  in  the  cause^  to 
be  a  trustee  within  the  meaning 
of  the  1  FT.  4.  c  GO.,  of  a  ftmd 
standing  in  the  testator's  name, 
.and  it  being  prored  by  affidavit 
that  he  was  living  out  of  the  ju- 
risdiction, the  Court,  without  a 
reference  to  the  Master,  made  an 
order  under  this  actffor  the  trans- 
fer of  the  fund  by  his  co-executor. 
Parker  v.  Bumey.  492 

See  Apprentice. 
Charity,  2. 
Evidence,  1,  2. 
Friendly  Society. 
Ship. 


STOP  ORDER. 

The  stop  order  can  only  be  granted 
either  on  an  admission  or  proof  of 
the  incumbrance ;  and  will  not  be 
granted  '^  without  prejudice  to  the 
validity  of  the  charge."  fVinchel- 
sea  V.  Garreiy*  223 

STRICT  SETTLEMENT. 
See  Devise,  1. 


SUBPCENA,  SE;RVICE  OF. 

Service,  out  of  the  jurisdiction,  of  a 
subpoena  for  payment  of  costs,  is 
irregular.     Hatokins  v.  HaU. 

.   Page  73 

SUPPLEMENTAL  BILL. 

One  of  several  co-Plaintiffs  mortgaged 
his  interest  and  became  insolvent 
pending  the  suit.  A  supplemental 
bill  was  filed  by  the  other  co- 
Plaintifis  against  the  mortgagee 
and  the  provisional  assignees  alone : 
Held,  that  the  Defendants  in  the 
original  suit,  who  were  accounting 
parties,  ought  also  to  have  been 
made  parties  to  the  supplemental 
suit.    Feary  v.  Stephenson.        42 


TAXATION  OF  COSTS. 

1.  A  suit  was  instituted  for  the  admi- 
nistration of  an  estate,  and  to 
charge  an  executor  with  interest 
on  balances  retained  in  his  hands ; 
the  decree  directed  a  taxation  of 
the  costs  of  so  much  of  the  suit  as 
sought  to  charge  interest:  Held, 
that  this  comprised  not  only  the 
excess  of  costs  incurred  by  the 
question  of  interest,  but  also  an 
apportionment  of  the  general  costs 
of  the  suit.  Heighington  v.  Grant, 

228 
Mode  of  taxation  of  ^  bill  of 
costs  where  an  apportionment  is 
directed.     Heighington  v.  Grant. 

228 

See  Solicitor  and  Client,  1,  2, 

*/,  T|  o» 

TENANT 
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TENANT  IN  COMMON. 
See  Demurrer. 

TITLE;  PROOF  OF. 

A  good  title  may  be  made  to  an  es- 
tate, although  the  origin  cannot 
be  shewn  by  any  deed  or  will ; 
but  it  must  be  shewn>  that  there 
has  been  such  a  long  uninterrupted 
possession,  enjoyment  and  dealing 
with  the  property,  as  afford  a  rea- 
sonable presumption  that  there  is 
an  absolute  title  in  fee  simple. 
Cottrell  V.  Watkins:        Page  361 

See  Waste  Lands. 

TRANSFER. 
See  Executor,  2. 

TRUST  FOR  PAYMENT  OF 
DEBTS. 

See  Statute  of  Limitations. 

TRUSTEE. 

1.  A  trustee  who  stands  by  and  sees  a 
breach  of  trust  committed  by  his 
co-trustee  becomes  responsible  for 
that  breach  of  trust.  Booth  v. 
Booth.  125 

A  testator  bequeathed  to  his 
partner  and  to  B.y  his  personal 
estate,  upon  trust  to  invest  the 
same  for  the  benefit  of  his  wife 
and  children.    Both  the  executors 

,  proved  the  will,  and  the  surviving 
partner  retained  the  testator's  mo- 
nies in  the  trade,  which  were  lost. 


B,  took  noactive  part  inthe  trustSy 
but  was  cognisant  of  the  breach  o£ 
trust,  and  took  no  proceeding  to 
prevent  it :  Held,  that  B.  was  re- 
sponsible for  the  consequences  o€ 
the  breach  of  trust.  Booth  v. 
Booth.  Page  125 

The  interest  of  a  cestui  que  trusty 
who  concurs  with  a  trustee  in  a 
breach  of  trust,  is  liable  to  indem- 
nify the  trustee.    Booth  v.  Booth. 

125 
2.  A  trustee  acting  bona  fide  and 
with  the  concurrence  of  the  heir 
at  law,  under  a  will  which  wn^ 
supposed  to  be  valid  as  to  real  es- 
tate, but  which  afterwards  turns 
out  to  be  invalid,  is  entitled  to  be 
indemnified  out  of  the  personal 
estate.      Ed^ecumhe  v.  Carpenter. 

171 
S.  Pending  an  information  filed  for 
the  purpose  of  having  new  trustees 
of  a  charity  appointed  in  the  place 
of  some  who  were  dead,  the  sur- 
viving trustees  took  upon  them- 
selves, without  the  sanction  of  the 
Court,  to  appoint  new  trustees: 
Held,  that  though  this  was  neither 
a  contempt  nor  an  act  altogether 
void,  yet  it  imposed  upon  the 
trustees  the  necessity  of  proving, 
bv  the  strictest  evidence,  and  at 
their  own  expense,  that  what  had 
been  done  was  perfectly  right  and 
proper ;  and  the  case  not  appear- 
ing altogether  clear,  the  appoint- 
ment was  set  aside,  and  the  trustees 
were  ordered  personally  to  pay  all 
the  extra  costs  occasioned  by  their 
act.     Attorney-General  v.   Clack. 

467 
4.  The 
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4*.  The  bankruptcy  of  a  trustee  is  a 
sufficient  ground  for  his  removal 
from  that  offifeei  although  he  has 
obtained  his  certificate,  and  the 
trust  property  is  in  the  hands  of  a 
receiver.    Bainbrigge  v«  Blair, 

Page  495 

5.  A  testator  died  in  March  182S| 
and  in  January  1824  and  January 
1825  the  executors  and  trustees 
deposited  part  of  the  assets  in  the 
hands  of  bankers,  on  their  notes 
carrying  interest;  the  bankers 
failed  in  November  1825,  and  no 
necessity  having  been  shewn  for 
such  deposit,  the  trustees  were 
held  personally  responsible  for  the 
loss.     Darke  v.  Martyn.  525 

6.  The  Court  declined  making  an 
order  allowing  a  feme  sole  to  pro- 
pose herself  to  be  trustee,  on  the 
ground  that  on  her  marriage  her 
husband  might  interfere  with  the 
trust.    Brook  v.  Brook.  531 

7*  A  testator  devised  and  bequeathed 
his  freehold  and  leasehold  estate 
to  trustees  for  sale,  and  he  *<  de- 
clared that  his  trustees  respect- 
ively should  be  entitled  to  have  and 
receive,  out  of  the  trust  monies, 
all  costs, charges  and  expences,  fees 
to  counsel  and  for  advice,  and  for 
professional  assistance,  and  loss  of 
time,  paid,  incurred,  sustained  or 
occasioned  in  or  about  the  execu- 
tion of  the  said  trusts  or  in  any- 
wise relating  thereto."  One  of  the 
trustees  was  a  land-surveyor,  and 
he  superintended  the  management 
and  sale  of  the  estates :  Held,  that 
he  was  entitled  to  a  compensation 
Vol.  L 


for  loss  of  time.     Willis  v.  Kibble. 

Page  559 
8«  The  trustee  of  a  marriage  settle- 
ment concurred  in  a  breach  of 
trusty  by  lending  the  fund  to  the 
husband  on  a  security  not  warrant- 
ed by  the  settlement :  Held,  that 
the  representatives  of  such  trustee 
could  maintain  a  bill  against  the 
husband  and  the  other  cestuis  que 
trusty  for  the  restitution  of  the 
fund.     Greenxjoood  v.  Wakeford, 

576 
Trustees  are  not  entitled,  as 
against  the  trust  estate,  capricious- 
ly to  refuse  to  continue;  but  if 
they  find  the  trust  estate  involved 
in  complicated  questions  not  in 
contemplation  when  they  under- 
took the  trust,  they  have  a  right 
to  come  to  this  Court  for  relief. 
Greentvoodv,  Wakeford.  576 

See  Appropriation. 
Notice. 

Outstanding  Term. 
Solicitor  and  Client,  2. 
Statutes,  1.  3,  4,  5. 


UNCERTAINTY. 

See  Devise,  4. 
Patent,  1. 


VENDITIONI  EXPONAS. 

Where  sheriff  returns  that   he  has 
seized,  but  not  sold,  a  party  may 

Tt  sue 
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sue  out  <'  venditioni  exponas.*'  ^th 
General  Order  (10th  Mai/  1839). 

Page  xiii 

VENDOR  AND  PURCHASER. 

1.  A  resale  of  property,  sold  under 
a  decree,  ordered,  in  (ase  the  pur- 
chaser did  not  pay  his  money  into 
court  within  a  given  time  ;  and  the 
purchaser  ordered,  in  that  case, 
to  make  good  the  deficiency  and 
to  pay  the  costs  of  all  the  proceed- 
ings.    Gray  V.  Grajf.  199 

2.  The  fact  of  a  title  having  been 
perfected  in  the  Master^s  office, 
does  not  determine  the  question 
of  the  costs  of  a  suit  for  specific 
performance,  which  depends  upon 
whether  the  defects  which  have 
been  removed  there,  were  the  oc- 
casion of  the  suit.  Scoones  v. 
Morrell.  .  251 

3.  A  party  contracted  for  the  pur- 
chase of  the  benefit  of  an  agree- 
ment for  the  lease  of  a  public- 
house,  and  also  of  the  stock  and 
good-will ;  he  entered  into  posses- 
sion before  the  lease  had  been 
granted,  paid  part  of  the  purchase 
money  and  mortgaged  his  inte- 
rest :  Held,  that  after  this  mode  of 
dealing  he  was  not  entitled  to  call 
for  the  production  of  the  lessor's 
title,  or  for  evidence  that  the  lease 
was  made  in  conformity  with  the 
power  under  which  it  was  granted. 
Haydon  v.  Bell.  337 

4.  A.  agreed  to  demise  certain  pre- 
mises to  B.  There  was  an  out- 
standing equitable  interest  vested 
in  C. :  Held,  that  B,  was  bound  to 
accept  a  demise  from  A.  in  which 


C.  joined  $  and  vras  not  justified  in 
insisting  on  A*  obtaining  a  release 
from  C  in  order  to  enable  him 
alone  to  make  a  valid  demise. 
Reeoes  v.  Gill.  Fige  375 

See  Notice. 

Production  of  Dbeds  and  Pa- 
pers, 3. 

VESTED  INTEREST. 
See  Wii«i«,  1*  4b 


WASTE  LANDS. 

Where  strips  of  land  lie  between  the 
highway  and  the  adjoining  eo- 
closure,  the  legal  presumption  is, 
that  the  soil  belongs  to  the  owner 
of  the  adjoining  old  enclosure. 
Scoones  t.  Morrell*  ^^ 

WATCHES  AND  PERSONAL 
ORNAMENTS. 

See  Will,  3. 

WILFUL  DEFAULT. 
See  Further  Directions. 

WILL. 
1.  A  testator  gave  real  and  personal 
estate  to  trustees,  to  accomuiate 
the  rents,  &c,  for  twenty  years 
after  his  decease ;  and,  after  cer- 
tain payments,  to  stand  possessed 
of  the  accumulated  fund,  in  trust 
for  all  and  every  the  child  and 
children  of  his  children  A.,  B.ani 
C.  "  now  born  or  who  shall  here- 
after 
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after  be  boroi  during  the  lifetime 
of  their  respective  parentii  as 
should  attain  twenty-one  or  marry 
with  consenti  and  whether  born  or 
unborn  when  any  other  of  them 
attain  the  age  or  time  aforesaid, 
and  their  respective  executors, 
administrators  and  assigns." 

At  the  expiration  of  the  twenty 
years  there  were  several  children 
of  B*  who  had  attained  twenty- 

s 

one;  but  A,  and  B*  were  still 
living:  Held,  that  the  grand- 
children had  vested  interests  in 
the  fund,  subject  to  be  divested 
or  diminished  in  the  event  of  there 
being  other  children  of  A.  or  B. 
who  should  attain  twenty-one  or 
marry, 

^  Held  alsoy  that,  in  the  mean- 
timei  the  grandchildren  who  had 
attained  vested  interests  were  en- 
titled to  the  income  of  the  ac- 
cumulated fund.  ScoU  V.  The 
Eari  qf  Scarborough^  Page  154 
A  testator  being  entitled  to  a 
sum  of  ISflOOl*  raiseable  out  of  an 
estatei  bequeathed  the  same  to 
trustdeSf  on  trust,  during  twenty 
years,  to  invest  the  interest  and 
accumulate  the  same  by  way  of 
compound  interest;  and,  subject 
to  certain  payments,  he  gave  *'  the 
15,OQOL  and  the  interest  and  ac- 
cumulations of  the*same,"  for  the 
benefit  of  the  children  of  A.  Z?., 
and,  after  the  end  of  twenty  years, 
he  directed  *'  the  principal  of  the 
said  sum  of  15,000^.''  to  merge  in 
the  estate.  In  other  parts  of  the 
will  the  testator  had  referred  to 
the  fund  given  tu  the  children  of 


A*  £«,  as  **  the  interest  of  the 
said  sum  of  15,000/./'  and  as  <<  the 
sum  of  15,000/.:"  Held,  that  the 
children  of  A*  B.  were  entitled  to 
the  accumulated  Interest  only,  and 
not  to  the  capital  sum  of  15^000/. 
Scoit  V.  The  Earl  of  Scarborough, 

Page  154 

2.  A  testator  directed  his  widow 
to  carry  on  his  business,  until 
his  youngest  child  should  attain 
twenty-one ;  and,  for  that  purpose, 
gave  her  the  ''  entire  use,  disposal 
and  management  of  the  capital, 
stock  and  effects  which  should  be 
in,  due  and  owing  or  belonging  to 
him,  in  his  said  trade,"  at  the  time 
of  his  decease ;  and  he  authorised 
his  executors  to  augment  the  ca- 
pital employed  therein  ;  the  exe- 
cutors renounced,  and  the  widow 
took  out  administration :  Held, 
that  the  specified  property  of  the 
testator  only  was  liable  to  the 
debts  contracted  by  the  widow  in 
carrying  on  the  trade.  Cutbush 
V.  Cutbush.  184 

S.  A  testator  having  three  places  of 
residence  at  A,,  B»  and  C,  be- 
queathed the  one  at  A.  to  his 
nephew ;  and  also  **  all  his  car- 
riages, horses,  implements  and 
his  live  and  dead  stock  and  chat- 
tels" in  and  about  the  house  and 
premises  at  A,  i  "  and  also  his 
household  goods  and  furniture, 
pictures,  plate,  linen,  china,  liquors 
of  all  sorts  and  brewing  vessels, 
and  likewise  his  watches  and  per- 
sonal ornaments  : "  Held,  that  the 
household  goods,  furniture,  &c.  at 
^.and  C  passed  by  the  bequest; — 
Tt  2  but 
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but  whether  a  bust  would  pass 
under  the  latter  words,  quiere? 
JViUis  V.  Curtois.  Page  189 

Manuscript  notes  of  a  physician, 
of  his  attendance  on  a  patient,  and 
which  were  bound  up  in  volumes, 
Held  to  pass  under  a  bequest  of 
<'  all  and  every  my  books  in  and 
about  my  house  "  at  A.  Willis  v. 
Curtois.  189 

A  pocket-book  and  a  case  of 
instruments,  usually  carried  about 
the  person  of  a  testator,  Held  not 
to  pass  under  the  words  ^'  personal 
ornaments ;" —  but  whether  a  gold 
pencil«case,  tooth-pick  case,  lip- 
salve box  and  eye-glass,  similarly 
circumstanced,  would  pass,  quisref 
WiUis  y.  Curtois.  ]89 

4.  Bequest  of  testator's  estate,  to 
be  equally  divided  between  his 
children  on  attaining  twenty-one, 
with  a  power  of  advancement 
''  from  their  respective  portions  " 
of  the  testator's  estate.  A  child 
survived,  but  died  under  twenty- 
one  :  Held,  that  he  took  a  vested 
interest.  Vivian  v.  Mills.  315 

5.  A  testator  devised  an  estate  to 
A.^  subject  to  the  payment  of  5s. 
a  week  to  B.;  and  in  case  B. 
should  leave  any  children,  he 
charged  the  estate  with  the  pay- 
ment of  5s.  weekly  to  such  chil- 
dren, until  they  should  attain 
twenty-one ;  and  he  further  charg- 
ed the  estate  with  the  payment  of 
100^  <<  to  the  child  or  children  of 
B.y  when  and  so  soon  as  he,  she 
or  they  should  respectively  attain 
the  age  of  twenty-one,"  equally 
to  be  divided ;  with  a  gifl  over  to 


the  issue  of  any  of  them  dying 
under  twenty-one;  B.  had  one 
child  who  attained  twenty-one, 
and  B.  being  still  living:  Held 
that  the  100^.  became  raiseable 
for  his  child  immediately  on  her 
attaining  twenty-one.  Pearse  v. 
Cation.  Page  352 

6.  A  testator  bequeathed  to  his 
daughter  and  her  husband  300/., 
and  directed,  if  the  husband  should 
be  indebted  to  him  at  the  time  of 
his  death,  ihe  debt  should  be  de- 
ducted out  of  his  legacy.  The 
husband  died  in  the  lifetime  of 
the  testator,  indebted  io  him  in 
250^.,  and  the  testator  afterwards 
died :  Held,  that  the  debt  was  not 
to  be  deducted  from  the  daughter's 
legacy.  Davis  v.  Elmes*  )31 

.?•  A  testator  bequeathed  the  residue 
amongst  his  five  grandchildren 
A.y  B.f  C,  D.  and  E^  his  grand- 
son A.h  two  children  F.  and  G., 
and  his  niece's  two  children  H< 
and  K^;  and  declared,  that  "  in 
case  any  of  the  said  last-mentioned 
children  should  die  before  their 
attaining  their  respective  ages  of 
twenty-one  and  should  leave  no 
lawful  issue,  then  the  survifors 
were  to  have  his  or  her  share. 
F.  died  under  twenty-one,  and  left 
no  issue :  Held,  that  his  share  be- 
came divisible  between  the  eight 
surviving  legatees,  children  and 
grandchildren.    Walker  v.  Moore. 

607 

8.  The  testator  desired  his  daughter's 
share  to  be  secured  in  the  funds, 
and  for  his  trustee  to  pay  her  the 
dividends;  and  he  wished  that 

neither 
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neither  the  principal  or  interest  of 
the  funds  should  be  subject  to  the 
control  of  any  husband  she  might 
marry,  but  that  the  same  should 
stand  subject  to  her  will  only, 
properly  executed,  whether  covert 
or  sole,  at  her  decease:  Held, 
that  the  daughter  took  an  abso- 
lute interest  for  her  separate  use. 
Tavoney  v.  Ward.  Page  563 

9.  A  testator  having  given  property 
to  his  wife  while  unmarried,  and 
after  her  decease  to  his  children 
«<  then  living:*'  Held,  that  the 
children  living  at  that  time  alone 
would  take,  unless  it  appeared 
upon  the  construction  of  the  whole 
will,  and  to  effectuate  a  clear  in- 
tention appearing  in  other  parts 
of  it,  that  the  words  *'  then  living" 
ought  to  be  rejected  as  repugnant, 
or  to  be  qualified  in  order  to  give 
effect  to  other  words  inconsistent 
with  them.  Tawney  v.  Wnrd.  56S 
A  testator,  having  three  chil- 
dren, gave  his  property  to  his  wife 
so  long  as  she  lived  unmarriedi 


and  if  she  married  and  her  children 
resided  with  her,  an  allowance  was 
to  be  made  to  her ;  and  '<  after 
her  decease  the  testatgr  bequeathed 
his  property  equally  between  his 
children  then  living;*'  he  directed 
his  farm  to  be  allotted  as  part  of 
his  son  Thomases  share,  and  **  he 
wished  whoever  might  enjoy  his 
farm,  if  unfortunately  his  children 
should  fail  of  heirs,"  should  take 
his  name;  and  he  directed  his 
daughter's  share  to  be  secured  for 
her  separate  use.  The  son  died 
in  the  life  of  the  mother :  Held, 
that  he  took  no  interest  in  the 
property.    Tavoney  v.  Ward* 

Page  563 

See  Condition. 

Cumulative  Leoact. 
Devise,  2,  S,  4. 
Husband  and  Wife. 
Interest  on  Legacy. 
Trustee,  7« 
Estate  for  Life. 
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